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PREFACE. 

X  HE  foUoviag  sheets  contain  tha  sulMtance  of  ■ 
cour#e  of  lectures  tm  tke  Uws  of  EngUed,  which  vera 
read  by  the  KUthor  io  the  university  of  Oxford.  Hii 
original  plan  took  its  rise  in  the  year  1753  t  and,  not* 
withstanding  the  novelty  of  such  an  attempt  in  this  age 
and  country,  and  the  prejudices  usually  conceived  against 
any  innovations  in  the  established  mode  of  educaticm,  h« 
had  the  satisfaction  to  God  (and  he  acknowledges  it  widi 
a  mixture  of  pride  and  gratitude)  that  his  endeavours 
were  encouraged  and  patronized  by  those,  both  in  the 
university  and  out  of  it,  whose  good  opinion  and  esteem 
he  was  principally  desirous  to  obtain. 

Thx  death  of  Mr.  Vimxr  in  1 756,  and  his  ample  bene- 
faction to  the  university  for  promoting  the  study  of  the 
law,  produced  about  two  years  afterwards  a  regular  and 
public  establishment  of  what  the  authpr  had  privately  un* 
dertaken.  The  knowledge  of  our  laws  and  constitution 
was  adopted  as  a  liberal  science  by  general  academical 
authority  ;  competent  endowments  were -decreed  for  the 
support  of  a  lecturer,  and  the  perpetual  encouragement 
of  students  ;  and  the  compiler  of  the  ensuing  Commen- 
taries had  the  honor  to  be  elected  the  first  Vinerian  pro- 
fessor. 

In  this  situation  he  was  led,  both  by  duty  and  incli- 
nation, to  investigate  the  elements  of  the  law,  and  the 
grounds  of  our  civil  polity,  with  greater  assiduity  and  at- 
tention than  many  have  thought  it  necessary  to  do.  And 
yet  all,  who  of  late  years  have  attended  the  public  ad* 
ministration  of  justice,  must  be  sensible  that  a  masterly 
acquaintance  with  the  general  spirit  of  laws  and  the  prin- 
ciples of  universal  jurisprudence,  combined  with  an  ac- 


curate  knowledge  of  our  own  municipal  constitutions, 
their  original,  reason,  and  histor)-,  hath  given  a  beauty 
and  energy  to  many  modem  ju^cial  decisions,  with 
which  our  ancastors  were  whoUy  unacquainted.  If,  in 
the  pursuit  of  these  inquiries,  the  author  hath  been  able 
to  rectify  any  errors  which  either  himself  or  others  may 
have  heretdfore  Imbibed,  his  pains  will  be  sufficiently 
answered ;  and,  if  in  some  points  he  is  still  mistalcen, 
the  candid  and  judicious  reader  will  make  due  allow- 
ances for  the  difficulties  of  a  search  so  new,  so  exten< 
sive,  and  so  laborious. 
3  Nov.  1765. 

POSTSCRIPT. 

Notwithstanding  the  diffidence  expressed  in  the 
foregoing  Preface,  no  sooner  was  the  work  completed, 
but  many  of  its  positions  were  vehemently  attacked  by 
zealots  of  all  (even  opposite)  denominations,  religious 
as  well  as  civil ;  by  some  with  a  greater,  by  others  with 
a  less  degree  of  acrimony.  To  ^uch  of  these  animad- 
verters  as  have  fallen  within  the  author's  notice  (for  he 
doubts  not  bu(  some  have  escaped  it)  he  owes  at  least 
this  obligation ;  that  they  have  occasioned  him  from 
time  to  time  to  revise  his  work,  in  respect  to  the  particu- 
lars objected  to ;  to  retract  or  expunge  from  it  what 
appeared  to  be  really  erroneous ;  to  amend  or  supply  it 
when  inaccurate  or  defective ;  to  illustrate  and  explain  it 
when  obscure.  But,  where  he  thought  the  objections 
ill-founded,  he  hath  left,  and  shall  leave,  the  book  to 
defend  itself:  being  fully  of  opinion,  that  If  his  princi- 
ples be  false  and  his  doctrines  unwarrantable,  no  apology 
from  himself  can  make  them  right ;  if  founded  in  truth 
and  rectitude,  no  censure  from  others  can  make  them 
wrong. 
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ADVERTISEMENT 

TO  THE  LAST  LONDON  EDITION. 


1  H  E  discharge  of  a  duty  aimUar  to  that  to  which  the  Woiid 
u  iDdetKed  for  the  Commentaries  on  the  Laws  of  England}  led 
the  Editor  to  pmnme,  that  In  the  course  of  his  researches  he 
might  be  able  to  collect  some  observations  which  might  be  us^ 
ful  to  the  Public,  and  at  the  same  time  it  suggested  the  pro- 
priety of  his  endeavouring  to  contribute  to  the  further  improve- 
ment of  that  valuable  production. 

The  cxtenuve  sale  of  the  [Mvceding  Editions  has  abundantly 
proved  that  the  design  meets  with  general  approbation. 

No  alteration  has  been  made  in  the  author's  text ;  but  the 
principal  changes,  wtuch  either  the  legislature  or  the  dedsions 
of  the  courts  have  introduced  into  the  law  unce  the  last  cor^ 
rections  of  the  Author,  arc  specified  and  explained  by  ihe  Edi- 
tor in  the  nMest- 

The  Commentaries  cm  the  Laws  of  England  form  an  essen- 
tial part  of  every  Gentleman's  library  i  the  beautiful  and  lucid 
arrangeinent,  the  purity  of  the  language,  the  classic  elegance 
of  the  quotations  and  allusions,  the  clear  and  intelligible  expla- 
nation of  every  subject,  must  always  yield  the  reader  as  much 
pleasure  as  improvement )  and  wherever  any  ctmstituiional  or 
legal  question  is  agitated,  they  are  the  first,  and,  in  general,  the 
best  anthority  reierred  to.  In  order  to  add  to  their  utility  in 
tlus  respect,  the  Editor  has  annexed  such  exceptions  and  par- 
ticular Instances  as  he  thought  would  rettder  the  infonuatioD 
still  fuller  and  more  complete.  Where  he  has  presumed  to 
question  any  of  the  learned  Commentator's  doctrines,  he  has 
assigned  his  reasons  for  his  doubt  or  dissent ;  but  where  he  has 
discovered  any  inaccuracy  arising  merely  trom  inadvertence,  ho 
has  stated  it  without  scruple  or  ceremony.    We  should  expect 

ed  ftau  diE  Tot  ind  KMs  of  tlw  Anbo^  br  ■  tiat,  u4 


ADVERTISEMENT. 

more  than  human  excellence,  if  we  imagined  that  a  work,  com- 
prising almost  the  whole  sTstem  of  English  jurispnidence, 
could  be  entirely  free  from  miatakes.  But  it  is  a  matter  of 
great  concern  to  the  Profeaaion  and  to  the  Public  at  large,  that, 
in  an  Author  so  universally  read,  so  deservedly  admired,  and  in 
whom  such  confidence  is  reposed,  every  subject  should  be 
renewed  with  scrupulouR  and  critical  precision.  It  has  been^ 
and  it  will  continue  to  be,  the  Editor's  peculiar  studjr  and  ambi- 
tion to  advance  this  learned  performance  to  as  great  a  degree 
of  accuracy  and-  perfection  aa  his  attenticxi  and  abiUty  can 
eficct ;  and  he  will  always  be  grateful  for  any  correction  of  his 
own  errors,  or  for  any  useful  remarks  which  may  not  have 
occurred  to  him  in  his  examination  of  the  Commentaries. 

To  prevent  any  unfounded  aniroadverdon*,  the  Editor,  or  be 
ought  rather  perhaps  to  call  himself  the  AnnoUtor,  wishes  the 
purchasers  of  this  Work  to  be  informed,  that  he  holds  himself 
responsible  for  the  utility  and  accuracy  of  the  Notes  in  every 
edition  to  which  his  name  is  prefiud  j  but  that,  with  regard  to 
every  other  circumstance  attending  the  publication,  he  has  no 
direction  or  contn>l  whatever, 

Thovoh  the  Notes  in  this  Edition  hare  been  conuderabljr 
extended,  yet  there  are  some  important  subjects,  which  tlie 
Author  has  cither  entirely  omitted,  or  too  concisely  touched 
upon  ;  the  Editor  is  therefore  prqnring  to  publish  separatdy 
Buch  additims  as  these  deficiencies  in  the  Commentaries  seem 
to  require. 

Thk  professional  reader  ought  to  be  apprized,  that  the  Edi- 
tor in  the  Notes  has  frequently  referred  to  Annotatora  and  the 
Authors  of  Law  Treatises  in  preference  to  original  cases,  those 
learned  writers  in  the  places  cited  having  generally  collected 
all  the  original  authorities,  which  WDuld>be  too  numerous  to  be 
introduced  into  a  note  to  the  Commentaries. 

E.  C. 
LiacoLV**  Isit, 
Uaj  1, 10OS. 


ADDENDA. 


SntCB  tliii  EcUtion  of  the  CommentiricB  wu  printed,  «  tXttaiU  has 
been  intiodticed  by  Lord  Ellenborou^,  mt.  dK  43  Geo.  III.  c.  58. 
which  hu  mtde  the  mx  &dloning  important  ilterfttiani  in  the  criviintl 
Ikw  of  tlii*  caantry  : 

I.  It  «Bjr  pcnon  ihiU  wiUolly  uid  miliaouily  adnimiter  to,  or  cuiM 
to  be  adauniitcEcd  to  or  tiken  by,  any  nomin  then  quick  with  child, 
■ny  noxioiu  and  de«tnictive  substance,  with  intent  thereby  to  procure 
the  miacaniii^e  of  her  child,  luctipenon,  and  aU  who  counael,  aid,  and 
tbet,  ahaH  be  guHtj  at  felony  without  benefit  of  det^. 

So  it  is  now  puniihable  with  death  to  attempt,  by  adnunisteriiiK 
drugs,  to  deatvo}'  a  Enng  infant  m  ventre  ta  mere,  though  it  may  in  no 
degree  be  injuied.  But  where  medidnei  are  so  admlniatered,  or  any 
inatrainent  or  othei  meana  aball  be  used,  to  couac  vi  abortiDn,  and  tiw 
woman  ahall  not  be.  or  iball  not  be  proved  to  be,  at  the  time  quick  wltli 
^Id,  then  such  oScnder*  shall  be  guilty  of  felony,  snd  ihaU  be  liable 
to  be  fined,  imprisoned,  set  in  the  piUory,  or  wliippcd,  or  to  one  or 
mote  of  these  puiushments  i  or  to  be  transported  for  any  time  not 
exceeding  fourteen  years,  at  the  lUscTetion  of  the  court— sS'n  Vol.  I. 
130. ».  a 

II.  Ir  any  person  ahall  wittiUy  and  maliciously  adminiiter  to,  or 
cause  to  be  administered  to  or  taken  t^,  any  of  bia  majesty's  subjects, 
any  deadly  poison,  with  intent  to  murder,  he,  his  counsellors,  aiders, 

and  abettora,  shall  be  guilty  of  felony  without  benefit  of  clergy. Stt 

re/./r.l96. 

III.  Thk  severe  statute  the  31  Jac.  I.  c.  37.  and  the  similar  Irish  act 
the  6  Anne,  which  made  it  a  capital  crime  for  a  mother  to  conceal  the 
birth  of  h^  bastard  child,  are  repealed  i  and  it  ia  enacted,  that  trials 
in  Enf^and  and  Ireland,  of  women  charged  with  the  murder  of  their 
bastard  children,  shall  be  conducted  by  the  same  rules  of  evidence  aa 
other  trials  for  murder. 

But  iftheprisoner  is  scquittedofthe  murder,  the  jury  may  lind  that 
she  endeavoured  to  conceal  the  birth  of  her  child  i  and  for  that  oilence, 
the  court  may  adjudge  her  to  be  imprisoned  in  the  gaol,  or  house  of 
correction,  for  any  time  not  exceeding  two  yeaia.^^sS'w  Vol.  IV.  198. 


ADDENDA. 

IV.  Ir  anjr  penon  thtll  wiliullyandnialiciouslf  ■Uborcutanyofhia 
ni*jeM}'*t  aubjecU,  with  intent  to  murder,  rob,  miiin,  diafigiirc,  or 
diiable  him,  or  to  do  him  some  ^evoiu  bodily  htrm,  or  with  intent  to 
resist  or  prevent  the  ippreheniion  and  dctuncr  of  the  person  ao  •tab- 
bing or  cuttinff,  or  of  any  of  hii  ■ocomplices,  for  ofTencea  for  which 
they  might  be  lawfully  apprehended  md  detained,  he,  his  couiuellorti 
aiders,  and  abettors,  ahall  be  guilty  of  felony  without  benefit  of  dtrgy, 
See  Vol.  IV.  207.  b.  1. 

V.  Ir  «ny  person  shall  wilfully  and  malidoiuly  shoot  at  any  of  lui 
majesty's  aulgects,  or  shall  present  or  level  any  kind  of  loaded  fire-aniu 
at  any  one,  and  shall  attempt  to  discharge  the  same  by  drawing  the  trig- 
ger, or  in  any  other  manner,  with  intent  to  murder,  rob,  maim,  dis- 
figure, or  disable  him,  or  to  do  him  some  grievoua  bodily  ham,  he,  bt* 
cotinseUon,  aiders,  and  abettora,  shall  be  guil^  of  felony  without  bene- 
fit of  clergy. 

Pro  viDED,  that  if  it  shall  appear  upon  the  trial,  that  such  acta  of  stab- 
Inng  and  cutting,  andauch  shooting  and  attempt  to  discharge  fire-arms, 
were  committed  under  urcumstances  that,  if  death  had  ensued,  the 
same  would  not  have  amounted  to  the  crime  of  murder,  then  the  per- 
son indicted  shall  be  acquitted^— ^ee  Val.  17.  30a  n.  3. 

VI.  Ir  any  person  ahall  wilfully  andmalicaoualy  set  fire  to  any  bouse, 
outhouse,  mill,  warehouse,  or  shop,  whether  they  are  in  the  possessioi 
of  himself,  or  of  any  other  person,  with  intent  to  injure  or  defraud  hii 
majes^,  any  of  his  subjects,  or  any  body  corporate,  he,  his  counsellors, 
aiders,  and  abettors,  shall  beguiltyof  felony  without  benefit  of  clergy. 
"^Stt  Vol.  IV.  321. «.  a. 


In  Vol.  III.  p.  368.  n.  11.  it  is  said,  that  the  judges  of  the  Icing's  bench 
were  divided  in  opinion,  whether  the  declarationa  of  paupen  respect- 
ing their  settlement  ought  to  be  received  in  evidence  afUr  their  death, 
hut  they  have  since  unanimously  determined,  that  no  hearsay-evidence 
caa  be  received  at  the  quarter  sessions,  but  such  as  would  be  admitted 

in  aU  other  courts^ Stt  tht  cote  of  Sing  v.  Ftrr^rjitate,  m  I  Ea^i 

Septra. 
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INTRODUCTION. 


SECTION  THE  FIRST. 


ON  THE  STUDY  OF  THE  LAW*. 


X  HE  general  expecuUon  of  so  numerous  and  respect^le 
an  audience,  the  novelty,  and  (I  may  add)  the  importance 
of  the  duty  required  from  this  chair,  must  unavoidably  be 
productive  of  great  difRdence  and  apprehensions  in  him 
who  has  the  honour  to  be  placed  in  it.  He  must  be  sen* 
Bible  how  much  will  depend  upon  his  conduct  in  the  infancy 
of  a  study,  which  is  now  first  adopted  by  public  academi- 
cal authority ;  which  has  generally  been  reputed  (however 
unjustly)  of  a  dry  and  unfruitful  nature ;  and  of  which  the 
theoretical,  elementary  p^rts  have  hitherto  received  a  very 
moderate  share  of  cultivation.  He  cannot  but  reflect  that, 
if  cither  his  plan  of  instruction  be  crude  and  injudicious,  or 
the  execution  of  it  lame  and  superficial,  it  will  cast  a  damp 
upon  the  farther  progress  of  this  most  useful  and  most  ' 
rational  branch  of  learning ;  and  may  defeat  for  a  time  the 
public-spirited  design  of  our  wise  and  munificent  benefaC' 

*  HeidmOafbnluthGoiiniiflcprAcVlnrtiuilMaiM)  UOcbim. 
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tor.  And  this  he  must  more  especially  dread,  when  he  feel» 
by  experience  how  unequal  his  abilities  are  (unassisted  by  pre- 
ceding examples)  to  complete,  in  the  manjcier  he  could  wish, 
so  exteifsive  and  arduous  a  task ;  since  he  freely  confesses,  that 
his  former  more  private  attempts  have  fallen  very  short  of 
his  own  ideas  of  perfection.  And  yet  the  candour  he  has  al- 
ready experienced,  and  this  last  transcendent  mark  of  regard, 
his  present  nomination  by  the  free  and  unanimous  suffrage 
of  a  great  and  learned  university,  (an  honour  to  be  ever  re- 
membered with  the  deepest  and  most  affectionate  gratitude,) 
these  testimonies  of  your  public  judgment  must  entirely  su- 
persede his  own,  and  forbid  him  to  believe  himself  totally 
insufficient  for  the  labour  at  least  of  this  employment.  One 
thing  he  will  venture  to  hope  for,  and  it  certainly  shall  be  his 
constant  aim,  by  diligence  and  attention  to  atone  for  his  other 
defects ;  esteeming,  that  the  best  return,  which  he  can  possibly 
make  for  your  favourable  opinion  of  his  capacity,  will  be  his 
unwearied  endeavours  in  some  little  degree  to  deserve  it. 

The  science  thus  committed  to  his  charge,  to  be  cultivated, 
methodized,  and  explained  in  a  course  of  academical  lectures, 
IS  that  of  the  laws  and  constitution  of  our  own  country :  a 
species  of  knowledge,  in  which  the  gentlemen  of  England 
have  been  more  remarkably  deficient  than  those  of  all  Europe 
besides.  In  most  of  the  nations  on  the  continent,  where  the 
civil  or  imperial  law  under  different  modifications  is  closely 
interwoven  with  the  municipal  laws  of  the  land,  no  gentle- 
man, or  at  least  no  scholar,  thinks  his  education  is  completedj 
till  he  has  attended  a  course  or  two  of  lectures,  both  upon 
the  institutes  of  Justinian  and  the  local  constitutions  of  his 
native  soil,  under  the  very  eminent  professors  that  aboimd  in 
their  several  universities.  And  in  the  northern  parts  of  our 
own  island,  where  also  the  municipal  laws  are  frequently 
connected  with  the  civil,  it  is  difficult  to  meet  with  a  person 
of  liberal  education,  wlio  is  destitute  of  a  competent  know- 
ledge in  that  science,  which  is  to  be  the  guardian  of  hH 
natural  rights  and  the  rule  of  his  civil  conduct. 
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Nob  have  the  imperial  laws  been  totally  neglected  enn 
in  the  English  nation.  A  general  acquaintance  with  their 
decisions  has  ever  been  deservedly  considered  as  no  small 
accomplishment  of  a  gentleman ;  and  a  fashion  has  prevuled, 
especially  of  late,  to  transport  the  growing  hopes  of  this 
island  to  foreign  universities,  in  Switzerland,  Germany)  and 
Holland ;  which,  though  infinitely  inferior  to  our  own  in 
every  other  consideration,  have  been  looked  upon  as  better 
nurseries  of  the  civil,  or  (which  is  neariy  the  same)  of  their 
own  municipal  law.  In  the  mean  time  it  has  been  the  pecu- 
liar lot  of  our  admirable  system  of  laws,  to  be  neglected,  and 
even  unknown,  by  all  but  one  practical  profession ;  though 
built  upon  the  soundest  foundations,  and  approved  by  the 
experience  of  ages. 

Far  be  it  from  me  to  derogate  from  the  study  of  the  civil 
law,  considered  apart  from  any  iHnding  authority  as  a  col- 
lection of  written  reason.  No  man  is  mare  thoroughly  per- 
suaded of  the  general  excellence  of  its  rules,  and  the  usual 
equity  of  its  decisions,  nor  is  better  convinced  of  its  use  as 
well  as  ornament  to  the  scholar,  the  divine,  the  statesman, 
and  even  the  common  lawyer.  But  we  must  not  carry  our 
veneration  so  far  as  to  sacrifice  our  Alfred  and  Edward  to 
the  names  of  Theodosius  and  Justinian:  we  must  not  prefer 
the  edict  of  the  praetor,  or  the  rescript  of  the  Roman  em- 
peror, to  our  own  immemoritil  customs,  or  the  sanctions  of 
an  English  parliament;  unless  we  can  also  prefer  the  des- 
potic monarchy  of  Rome  and  Byzantium,  for  whose  meri- 
dians the  former  were  calculated,  to  the  free  CMistitution  of 
Britain,  which  the  latter  are  adapted  to  perpetuate. 

Without  detracting  therefore  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to  as- 
sert, that  if  an  Englishman  must  be  ignorant  of  either  the  one 
or  tlie  other,  he  had  better  be  a  stranger  to  the  Roman  than 
the  English  institutions.  For  I  think  It  an  undeniable  posi- 
tion, that  a  competent  knowledge  of  the  laws  of  that  society 
ih  which  we  live,  is  the  proper  accomplishment  of  every 
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gentleman  and  scholar;  an  highly  useful,  I  liad  almost  said 
essenUal,  part  of  liberal  and  polite  education.  And  in  this 
I  am  warranted  by  the  example  of  ancient  Rome;  where,  as 
Cicero  informs  us>,  the  very  boys  were  obliged  to  leam  the 
twelve  tables  by  heart,  as  a  carmen  ntcettarium  or  indispen- 
sable lesson,  to  imprint  on  their  tender  minds  an  «ar[y 
knowledge  of  the  laws  and  constitution  of  their  country . 

But  as  the  long  and  universal  neglect  of  this  study,  with 
us  in  England,  seems  in  some  degree  to  call  in  question  the 
truth  of  this  evident  position,  it  shall  therefore  be  the  buu- 
ncss  of  this  introductory  discourse,  in  the  first  place  to  de-  • 
monstrate  the  utility  of  some  general  acquaintance  with  the 
municipal  law  of  the  land,  by  pointing  out  its  particular 
uses  in  all  considerable  situations  of  life.  Some  conjectures 
will  then  be  offered  with  regard  to  the  causes  of  neglecting 
this  useful  study :  to  which  will  be  subjoined  a  few  reflec- 
tions cm  the  peculiar  propriety  of  reviving  it  in  our  own  uni- 
versities. 

And,  first,  to  demonstrate  the  utility  of  some  acquaint- 
ance with  the  laws  of  the  land)  let  us  only  reflect  a  moment 
on  the  singular  frame  and  polity  of  that  land,  which  ia  gov- 
erned by  this  system  of  laws.  A  land,  perhaps  the  only  one 
in  the  universe,  in  which  political  or  civil  liberty  is  the  very 
end  and  scope  of  the  constitution  ■>.  This  liberty,  rightly  un- 
derstood, consists  in  the  power  ( 1)  of  doing  whatever  the  laws 
permit' ;  which  is  only  to  be  efTected  by  a  general  conformity 
of  all  orders  and  degrees  to  those  equitable  rules  of  action, 
by  which  the  meanest  individual  is  protected  from  the  insults 
and  oppression  of  the  greatest.  As  therefore  every  subject  ia 
interested  in  the  preservation  of  the  laws,  it  ia  incumbent 


(1)  Sec  the  Editor's  reasons  for  his  disapprobation  of  this  defiiutioi 
of  liberty  in  the  note  to  p.  126. 
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Upon  every  man  to  be  acquainted  with  those  at  least,  with 
which  he  is  immediately  concerned ;  lest  he  incur  the  cen- 
sure, as  well  as  inconvenience,  of  living  in  society  without 
knowing  the  obligations  which  it  lays  him  under.  And 
thus  much  may  auffice  for  persons  of  inferior  condition,  [7] 
who  hare  neither  time  nor  capacity  to  enlarge  their  views 
beyond  that  contracted  sphere  in  which  they  are  ^ipunted 
to  move.  But  those,  on  whom  nature  and  fortune  have 
bestowed  more  abilities  and  greater  leisure,  cannot  be  so 
easily  excused.  These  advant^es  are  ^ven  them,  not  for 
the  benefit  of  themselves  only,  but  also  of  the  public:  and 
yet  they  cannot,  in  any  scene  of  life,  discharge  properly 
their  duty  either  to  the  public  or  themselves,  without  some 
degree  of  knowledge  in  the  laws.  To  evince  this  the  more 
clearly,  it  may  not  be  amiss  to. descend  to  a  few  particulars. 

Let  us  therefore  begin  with  our  gentlemen  of  indepen- 
dent estates  and  fortune,  the  most  useful  as  well  as  consider- 
able body  of  men  in  the  nation;  whom  even  to  suppose 
ignorant  in  this  branch  of  learning  is  treated  by  Mr.  Locked 
as  a  strange  absurdity.  It  is  their  landed  property,  with  its 
long  and  voluminous  trun  of  descents  and  conveyances,  set- 
tlements, entails,  and  incumbrances,  that  forms  the  most 
intricate  and  most  extensive  object  of  legal  knowledge.  The 
thorough  comprehendon  of  these,  in  all  their  minute  dis- 
tinctions, is  perhaps  too  laborious  a  task  for  any  but  a  lawyer 
by  profession :  yet  still  the  understanding  of  a  few  leading 
principles,  relating  to  estates  and  conveyancing,  may  form 
some  check  and  guard  upon  a  gentleman's  inferior  agents, 
and  preserve  him  at  least  from  very  gross  and  notorious  im- 
position. 

AoAiH,  the  policy  of  all  laws  has  made  some  forms  neces- 
sary in  the  wording  of  last  wills  and  testaments,  and  more 
with  regard  to  their  attestation.  An  ignorance  in  these  must 
always  be  of  dangerous  consequence,  to  such  as  by  choice  or 


necessitf  compile  their  own  testaments  without  any  technical 
asMstance.  Those  who  have  attended  the  courts  of  justice 
are  the  beat  witnesses  of  the  confusion  and  distresses  that  are 
hereby  occasioned  in  families ;  and  of  the  difficulties  that  arise 
in  discerning  the  true  meaning  of  the  testator,  or  sometimeB 
in  discovering  any  meaning  at  all :  so  that  in  the  end  his 
[8j  estate  may  often  be  vested  quite  contrary  to  these  his 
enigmatical  intentions,  because  perhaps  he  has  omitted 
one  or  two  formal  words,  which  are  necessary  to  ascertain  the 
sense  with  indisputable  legal  precision,  or  has  executed  his 
■will  in  the  presence  of  fewer  witnesses  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  those  of  a  more 
public  consideration.  All  gentlemen  of  fortune  are,  in  con- 
sequence of  their  property,  liable  to  be  called  upon  to  esta- 
blish the  rights,  to  estimate  the  injuries,  to  weigh  the  accu- 
sations, and  sometimes  to  dispose  of  the  lives  of  their  fellow 
subjects,  by  serving  upon  juries.  In  this  situation  they  have 
frequently  a  right  to  decide,  and  that  upon  their  oaths,  ques- 
tions of  nice  importance,  in  the  solution  of  which  some  legal  - 
skill  is  requisite ;  especially  where  the  law  and  the  fact,  as  it 
often  happens,  are  intimately  blended  togetlier.  j^nd  the 
^neral  incapacity,  even  of  our  best  juries,  to  do  this  with 
any  tolerable  propriety,  has  greatly  debased  their  authority ; 
and  has  unavoidably  thrown  more  power  into  the  hands  of 
4he  judges,  to  direct,  control,  and  even  reverse  their  verdicts, 
than  perhaps  the  constitution  intended.     . 

But  it  is  not  as  a  juror  only  that  the  English  gentleman  is 
called  upon  to  determine  questions  of  right,  and  distribute 
justice  to  his  fellow -subjects :  it  is  principally  with  this  order 
of  men  that  the  commission  of  the  peace  is  filled.  And  here 
a  very  ample  field  is  opened  for  a  gentlemaA  to  exert  his 
talents,  by  maintaining  good  order  in  his  neighbourhood ; 
by  punishing  the  dissolute  and  idle  j  by  protecting  the  peace- 
able and  industrious ;  and,  above  all,  by  healing  petty  differ- 
ences and  preventing  vexatious  prosecutions.  But,  in  order 
to  attain  these  desirable  ends,  it  is  necessary  that  the  magistrate 
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should  understand  his  business ;  and  have  not  only  the  will, 
'  but  the  power  also*  (under  which  must  be  included  the  know- 
ledge,) of  administering  legal  and  efiectual  justice.  Else, 
when  he  has  mistaken  his  authority,  through  passion, 
through  ignorance,  or  absurdity,  he  will  be  the  object  of  [9} 
contempt  from  his  inferiors,  and  of  censure  from  those 
to  whom  he  is  accountable  for  his  conduct. 

Yet  iartheri  most  gentlemen  of  considerable  property,  at 
some  period  or  other  in  their  lives,  are  ambitious  of  represent- 
ing their  country  in  parliament :  and  those,  who  are  ambi- 
tious of  receiving  so  high  a  trust,  would  also  do  well  to  re- 
member its  nature  and  importance.  They  are  not  thus  hon- 
ourably distinguished  from  the  rest  of  their  fellow-subjects, 
merely  that  they  may  privilege  their  persons,  their  estates, 
or  their  domestics ;  that  they  may  list  under  party  banners ; 
may  grant  or  withhold-supplies  i  may  vote  with  or  vote  against 
a  popular  or  unpopular  administration  t  but  upon  considera- 
tions far  more  interesting  and  important.  They  are  the 
guardians  of  the  English  constitution ;  the  makers,  repealers, 
and  interpreters  of  the  English  laws ;  delegated  to  watch,  to 
check,  and  to  avert  every  dangerous  iimovation,  to  propose, 
to  adopt,  and  to  cherish  any  solid  and  well-weighed  improve- 
ment; bound  by  every  de  of  nature,  of  honour,  and  of  re- 
ligion, to  transmit  that  constitution  and  those  laws  to  their 
posterity,  amended  if  possible,  at  least  without  any  deroga- 
tion. And  how  unbecoming  must  it  appear  in  a  member  of 
the  legislature  to  vote  for  a  new  law,  who  is  utterly  ignorant 
of  the  old !  what  kind  of  interpretation  can  he  be  enabled 
to  give,  who  is  a  stranger  to  the  text  upon  which  he  com- 
ments ! 

IirDE£D  it  is  perfectly  amazing  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science,  in 
which  some  method  of  instruction  is  not  looked  upon  as  re- 
quisite, except  only  the  science  of-!egislation,  the  noblest  and 
most  difficult  of  any.  Apprenticeships  are  held  necessary  to 
almost  every  ut,  commercial  or  mechanical :  a  long  course 
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of  reading  and  study  must  form  tbc  divine,  the  phyucian, 
and  the  practical  profeHsor  of  the  laws:  but  eveiy  man  of 
superior  fortune  thinks  himself  6om  a  legislator.  Yet 
[lOJ  Tully  was  of  a  different  opinion ;  "it  is  necessary  (says 
"  hc<^)  for  a  senator  to  be  thoroughly  acquainted  with 
"  the  constitution ;  and  this  (he  declares)  is  a  knowledge  of 
"  the  most  extensive  nature  ;  a  matter  of  science,  of  dili- 
"  gencet  of  reflection ;  without  which  no  senator  can  posu* 
"  biy  be  fit  for  his  ofRce." 

The  mischiefs  that  have  arisen  to  the  public  from  inconsU 
derate  alterations  in  our  laws,  are  too  obvious  to  be  called 
in  question;  and  bow  far  they  have  been  owing  to  the  de- 
fective education  of  our  senators,  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  fared 
like  other  venerable  edifices  of  andquity,  which  rash  and  un- 
experienced workmen  have  ventured  to  new-dress  and  refine, 
with  all  the  rage  of  modem  improvement.  Hence  frequently 
its  symmetry  has  been  destroyed,  its  proportions  distorted, 
and  its  majestic  simplicity  exchanged  for  specious  embellish- 
ments and  fentastic  novelties.  For,  to  say  the  truth,  almost 
all  the  perplexed  questions,  almost  all  the  niceties,  intrica- 
cies, and  delays,  (which  have  sometimes  disgraced  the  Eng- 
lish, as  well  as  other  courts  of  justice,)  owe  their  original  not 
to  the  common  law  itself,  but  to  innovations  that  have  been 
made  in  it  by  acts  of  parliament;  "  overladen  (as  sir  £d- 
"  ward  Coke  expresses  if)  with  provisoes  and  additions,  and 
"  many  times  on  a  sudden  penned  or  corrected  by  men  of 
*'  none,  ofr  very  little  judgment  in  law."  This  great  and 
well -experienced  judge  declares,  that  in  all  his  time  he  never 
knew  two  questions  made  upon  rights  merely  depending 
upon  the  common  law ;  and  warmly  laments  the  confusion 
introduced  by  ill-judging  and  unlearned  legislators.  "  But 
"  if,"  he  SBbjoina,  "  acts  of  parliament  were  after  the  old  ■ 
**  fashion  penned,  by  such  only  as  perfectly  knew  what  the 
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"  common  law  was  before  the  making  of  any  act  of  parlia- 
"  ment  concerning  that  matter,  as  also  how  far  forth  former 
"  statutes  had  provided  remedy  for  former  mischiefs,  and 
"  defects  discovered  by  experience  {  then  shotild  very  few 
"  questions  in  law  arise,  and  the  learned  should  not  so 
"  often  and  so  much  perplex  their  heads  to  make  atone-  [11] 
"  ment  and  peace,  by  construction  of  law,  between  insen- 
"  sibleanddisagreeingwords, sentences ttndprovisoes,aa they 
**  now  do."  Andif  thisinconveniencewaa  so  heavily  feltinthe 
reign  of  queen  Elizabeth,  you  may  judge  how  the  evil  is  in- 
creased in  later  times,  when  the  statute  book  is  swelled  to  ten 
times  a  larger  bulk ;  unless  it  should  be  found,  that  the  penners 
of  our  modem  statutes  have  proportionably  better  informed 
themselves  in  the  knowledge  of  the  common  law. 

What  is  said  of  our  gentlemen  in  general,  and  the  pro- 
priety  of  their  application  to  the  study  of  the  laws  of  their 
country,  will  hold  eqtially  strong  or  still  slTonger  .with  re- 
gard to  the  nobility  of  this  realm,  except  only  in  the  article 
of  serving  upon  juries.  But,  instead  of  this,  they  have  several 
peculiar  provinces  of  far  greater  consequence  and  concern  ; 
being  iH>t  only  by  birth  hereditary  counsellors  of  the  crown, 
and  judges  upon  their  honour  of  the  lives  of  their  brother- 
peers,  but  also  arbiters  of  the  property  of  all  their  fellow- 
subjects,  and  that  in  the  last  resort.  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  nicest  and  most  critical 
points  of  the  law :  to  examine  and  correct  such  erroi's  as 
have  escaped  the  most  experienced  sages  of  the  profession, 
the  lord  keeper  and  the  judges  of  the  courts  at  'Westminster. 
Their  sentence  is  final,  decisive,  irrevocable;  no  appeal,  no 
correction,  not  even  a  review  can  be  had :  and  to  their  de- 
termination, whatever  it  be,  the  inferior  courts  of  justice 
must  conform  ;  otherwise  the  rule  of  property  would  no 
longer  be  uniform  and  steady. 

Should  a  judge  in  the  most  subordinate  juiisdiction  be 
deficient  in  the  knowledge  of  the  law,  tt  would  reflect  in- 
finite contempt  upon  himself,  and  dlsgiace  upon  those  who 
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employ  him.  And  jet  the  consequence  of  hia  ignorance  i« 
comparatively  very  trifling  and  small :  his  judgment  may  be 
examined,  and  his  errors  rectified  by  other   courts.     But 

how  much  more  serious  and  affecting  is  the  case  of  a 
[12]     superior  judge,  if  without  any  skill  in  the  laws  he  will 

boldly  venture  to  decide  a  question  upon  which  the  we)- 
fare  and  subsistence  of  whole  families  may  depend  !  where 
the  chance  of  his  judging  right  or  wrong,  is  barely  ^qual ; 
and  wherei  if  he  chances  to  judge  wrong,  he  does  an  injury 
of  the  most  alanning  natifrei  an  injury  without  possibility  of 
redress. 

Yet,  vqst  as  this  trust  is,  it  can  no  where  be  so  properly 
reposed,  as  in  the  noble  hands  where  our  excellent  constitu- 
tion has  placed  it :  and  therefore  placed  it,  because,  from  the 
independence  of  their  fortune  and  the  dignity  of  their  station* 
they  are  presumed  to  employ  that  leisure  which  is  the  coff- 
sequence  of  both,  in  attaining  a  more  extensive  knowledge 
of  the  laws  than  persons  of  inferior  rank  ;  and  because  the 
founders  of  our  polity  relied  upon  that  delicacy  of  sentiment) 
so  peculiar  to  noble  birth ;  which,  as  on  the  one  hand  it  vill 
prevent  either  interest  or  aS'ection  from  interfering  in  ques- 
tions of  right,  so  on  the  other  it  will  bind  a  peer  in  honour, 
an  obligation  which  the  law  esteems  equal  to  another's  oath, 
to  he  master  of  those  ppints  upon  which  it  is  his  birth-right 
to  decide. 

The  Roman  pandects  will  furnish  us  with  a  piece  of  his- 
tory not  unapplicable  to  our  present  purpose.  Servius  Sul- 
picius,  a  gentleman  of  the  patrician  order,  and  a  celebrated 
orator,  had  occasion  to  take  the  opinion  of  Quintus  Mutius 
Scaevola,  the  then  oracle  of  the  Roman  law  ;  but,  for  want 
of  some  knowledge  in  that  science,  could  not  so  much  as  un- 
derstandeven  the  technical  terms,  which  his  friend  was  oblig- 
ed to  make  use  of.  Upon  which  Mutius  Scaevola  could  not 
forbear  to  upbraid  him  with  this  memorable  reproofs,  "  that 
"  it  was  a  shame  for  a  patrician,  a  nobleman,  and  an  oratof 
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"  of  causes,  to  be  i^orant  of  that  law  in  which  he  Was  so 
"  peculUrljr  concerned."  This  reproach  made  so  deep  on 
impression  on  Sulpicius,  that  he  immediately  applied 
himself  to  the  study  of  the  law ;  wherein  he  arrived  to  [13] 
that  proficiency,  that  he  left  behind  him  about  a  hun- 
dred and  fourscore  volumes  of  his  own  compiling  upon  the 
subject;  and  became,  in  the  opinion  of  CiceroS  a  much 
more  complete  lawjfcr  than  eten  Mutius  Scaevola  himself. 

I  WOULD  not  be  thought  to  recommend  to  our  English  no- 
bility and  gentry,  to  become  as  great  lawyers  as  Sulpicius  ; 
though  he,  together  with  this  character,  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise  indefa- 
tigable senator :  but  the  inference  which  arises  from  the  story 
is  this,  that  ignorance  of  the  laws  of  the  land  hath  ever  been 
esteemed  dishonourable  in  thosct  who  are  entrusted  by  their 
country  to  maintain,  to  administer,  anJ  to  amend  them. 

But  surely  there  is  little  occasion  to  enforce  this  argu- 
ment any  farther  to  persons  of  rank  and  distinction,  if  we 
of  this  place  may  be  allowed  to  form  a  general  judgment 
from  those  who  are  under  our  inspection  :  happy  that  while 
we  lay  down  the  rule,  we  can  also  produce  the  example.  You 
will  therefore  permityour  professor  to  indulge  both  a  public 
and  private  satisfaction,  by  bearing  this  open  testimony  ;  that, 
in  the  infancy  of  these  studies  among  us,  they  were  favoured 
with  the  most  diligent  attendance,  and  pursued  with  the  most 
unwearied  application,  by  those  of  the  noblest  birth  and  most 
ample  patrimony  i  some  of  whom  are  atil)  the  ornaments  of 
this  seat  of  learning ;  and  others  at  a  greater  distance  con- 
tinue doing  honour  to  its  institutions,  by  comparing  our  po- 
lity and  laws  with  those  of  other  kingdoms  abroad,  or  exert- 
ing their  senatorial  abilities  in  the  councils  of  the  nation  at 
home. 

Nor  will  some  degree  of  legal  knowledge  be  found  in  the 
least  superfluous  to  persons  of  inferior  rank :  especially  those 
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of  the  learned  profeasiong.  The  clergy  tn  particular,  besides 
the  common  obligations  the}*  are  under  in  proportion  to  their 
rank  and  fortune,  have  also  abundant  reason^  eon- 
[14]  sidered  merely  as  clei^ymen,  to  be  acquainted  with 
many  branches  of  the  law,  which  are  almost  peculiar 
and  appropriated  to  themselves  alone.  Such  are  the  laws 
relating  to  advowsons,  institutions,  and  inductions ;  to  simo- 
ny, and  simoniacal  contracts  ;  to  uniformity,  residence,  and 
pluralities  ;  to  tithes,  and  other  ecclesiastical  dues  ;  to  mar- 
riages, (more  especially  of  late,)  and  to  a  variety  of  other 
subjects,  which  are  consigned  to  the  care  of  their  order  by 
the  provisions  of  particular  statutes.  To  understand  these 
aright,  to  discern  what  is  warranted  or  enjoined,  and  what  is 
forbidden  by  law,  demands  a  sort  of  legal  apprehension ; 
which  is  no  otherwise  to  be  acquired,  than  by  use  and  a 
familiar  acquaintance  with  legal  writers. 

For  the  gentlemen  of  the  faculty  of  physic,  I  must  frankly 
own  that  I  see  no  special  reason,  why  they  in  particular 
should  apply  themselves  to  the  study  of  the  law  ;  unless  in 
common  with  other  gentlemen,  and  to  complete  the  charac- 
ter of  general  and  extensive  knowledge  ;  a  character  which 
their  profession,  beyond  others,  has  remarkably  deserved. 
They  will  give  me  leave,  however,  to  suggest,  and  that  not 
ludicrously,  that  it  might  frequently  be  of  use  to  families 
upon  sudden  emergencies,  if  the  physician  were  acquainted 
with  the  doctrine  of  last  wills  and  testaments,  at  least  so  &ir 
as  relates  to  the  formal  pari  of  their  execution. 

But  those  gentlemen  who  intend  to  profess  the  civil  and 
ecclesiastical  laws,  in  the  spiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  lawyers)  the 
most  indispensably  obliged  to  apply  themselves  seriously  to 
the  study  of  our  municipal  laws.  For  the  civil  and  canon 
laws,  considered  with  respect  to  any  intrinsic  obligation,  have 
no  force  or  authority  in  this  kingdom  ;  they  are  no  more 
binding  in  England  than  our  laws  are  binding  at  Rome. 
But  as  far  as  these  foreign  laws,  on  account  of  some  pecu- 
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liar  propriety,  tuve  ia  some  purUtuUi'  cuest  and  in  abiae 
particular  count,  been  introduced  and  allowed  br  our  laws, 
so  far  they  oblige,  and  no  &rther;  their  authority  being; 
wholly  founded  upon  that  permission  and  adoption.  In 
which  we  are  not  singular  in  our  notions :  for  even  in  [13] 
Holland,  where  the  iinpenal  law  is  much  cultivated 
and  its  deciuons  pretty  {generally  followed*  we  are  informed 
by  Van  Leeuwen',  that  "it  receives  its  force  from  custom 
"  and  the  consent  of  the  people  either  tacitly  or  expressly 
*'  given:  for  otherwise  (heodds)  we  should  no  more  be  bound 
*<  by  this  law,  than  by  that  of  the  Almuna,  the  Pranks,  the 
"  Saxons,  the  Goths,  the  Vandals,  and  other  of  the  ancient 
"  nations."  Wherefore,  in  all  points  in  which  the  different 
systems  depart  frtmi  each  other,  the  law  of  the  land  takes 
place  of  the  law  of  Rome,  whether  ancient  or  modem,  impe- 
rial or  ponUfical.  And,  in  those  of  our  English  courts  where- 
in  a  reception  has  been  allowed  tn  the  civil  and  canon  laws,  if 
either  they  exceed  the  bounds  of  that  reception,  by  extending 
tltemselves  to  other  matters  than  are  permitted  to  them ;  or 
if  such  courts  proceed  according  to  the  decisions  of  those 
laws,  in  cases  wherein  it  is  controlled  by  the  law  of  the  land, 
the  common  law  in  either  instance  both  may,  and  frequently 
does,  prohibit  and  annul  their  proceedings '' :  and  it  will  not 
be  a  sufficient  excuse  for  them  to  tell  the  king's  courts  at 
Westminster,  that  their  pracdce  is  warranted  by  the  laws 
of  Justinian  or  Gregory,  or  is  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.  For  which  reason  it  becomes 
highly  necessary  for  every  civilian  and  canonist,  that  would 
act  with  safety  as  a  judge,  or  with  prudence  and  reputation 
as  an  advocate,  to  know  in  what  cases  and  how  iar  the  Eng- 
lish laws  have  given  sanction  to  the  Roman  ;  in  what  points 
the  latter  are  rejected  ;  and  where  they  are  both  so  intermix- 
ed and  blended  together  as  to  form  certain  supplemental  parts 
of  the  common  law  of  England,  distinguished  by  the  titles  of 
the  king's  maritime,  the  king's  military,  and  the  king's  eccle- 


is 


ON  TUB  sTvnr 


stastical  taw.  The  prop  rid  jr  of  which  inqgiry  the  iitiiveraity 
of  Oxibni  has  for  more  than  a  ceiilury  so  thoroughly  seent 
that  in  her  statutes'  she  appoints)  that  one  of  the  three  ques- 
tions to  be  annually  diacuased  at  the  act  by  the  juriat-incep- 
tors  shall  relate  to  the  common  law  ;  subjoining  this 
fie]  reason,  "  gida  jurU  ervHit  ttudioaM  decet  hand  imfirri- 
lei  e»*e  Juru  munici/ialU,  el  differentiaa  exteri  fiatriiquc 
juH»  nota*  habere,"  And  the  statutes'"  of  the  university  of 
Cambridge  speak  expressly  to  the  same  effect. 

From  the  general  use  and  necessity  of  some  acquuntance 
with  the  common  laW)  the  inference  were  extremely  easy 
with  regard  to  the  propriety  of  the  present  institution,  in  a 
place  to  which  g;entlemen  of  all  ranks  and  degrees  resort,  as 
the  fountain  of  all  useful  knowledge.  But  how  it  has  come 
to  pass  that  a  design  of  this  sort  has  never  before  taken  place 
in  the  university,  and  the  reason  why  the  study  of  our  laws 
baa  in  general  fallen  into  disuse,  I  shall  previously  proceed 
to  inquire. 

SiK  John  Portescue,  in  his  panegyric  on  the  laws  of  Eng' 
land,  (which  was  written  in  the  reign  of  Henry  the  sixth) 
puts"  a  very  obvious  question  in  the  mouth  of  the  young 
prince,  whom  he  is  exhorting  to  apply  himself  to  that  branch 
of  learning  i    "  why    the  laws  of  England,  being  so  good, 
so  fniitfdl,  and  so  commodious,  are  not  taught  in  the  uni* 
versities,  as  the  civil  and  canon  laws  are  V  In  answer  to 
which  he  gives"  what  seems,  with  due  deference  be  it  spokent 
a  very  jejune  and  unsatisfactory  reason  i  being,  in  short,  that 
as  the  proceedings  at  common  law  were  in  his  Ume  car- 
ried  on  in  three  different  tongues,  the  English,  the  Latin, 
**  and  the  French,  that  science  must  be  necessarily  taught 
in  those  three  several  languages  ;  but  that  in  the  universi- 
ties all  sdencea  were  taught  in  the  Latin  tongue  only  ;" 
and  therefore  he  concludes,  "  that  they  could  not  be  conve- 
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*'  niently  taught  or  studied  in  our  universiUes."  But  with- 
out attempting  to  examine  seriouil;  the  validity  of  this  rea- 
son,  (the.  very  shadow  of  which  by'  the  wisdom  of  your  Iat« 
constitutions  is  entirely  taken  away,)  we  perhaps  may  find 
out  a  better,  or  at  least  a  more  plausible  account)  why  the 
study  of  the  municipal  laws  has  been  banished  from  these 
seats  of  science,  than  what  the  learned  chancellor  thought  it 
prudent  to  give  toiiis  royal  pupil. 

-That  ancient  collection  of  unwritten  maxims  and  ([17] 
^customs,  which  is  called  the  common  law,  however 
compounded  or  from  whatever  fbuntaios  derived,  had  sub- 
sisted imninrnorially  in  thin  kingdom ;  and^  though  some- 
what altered  and  tmpured  by  the  violence  of  the  times,  had 
jn  great  measure  weathered  the  rude  shock  of  the  Norman 
conquest.  This  had  endeared  it  to  the  people  in  general,  as 
well  because  its  decleions  were  universally  known,  as  because 
it  was  found  to  be  excellently  adapted  to  the  genius  of  the 
English  nation.  In  the  knowledge  of  this  law  consisted  great 
part  of  the  learning  of  those  dark  ages ;  it  was  then  taught] 
says  Mr.  Selden  p,  in  thr  monasteries,  in  the  umveriitiet,  and 
in  the  fomilies  of  the  principal  nobility.  The  clergy  in  par- 
ticular, as  they  then  engrossed  almost  every  other  branch 
of  learning,  so  (like  their  predecessors  the  British  Druids  *) 
they  were  peculiarly  remarkable  ^r  their  proficiency  in  the 
Study  of  the  law.  MUiut  clericu*  tdn  catuidicut,  is  the 
character  given  of  thepi  spon  after  the  conquest  by  William 
of  Malmsbury  ■'.  The  judges  therefore  were  usually  created 
out  of  the  sacred  order',  as  was  likewise  the  case  among  the 
Normans' ;  and  all  the  inferior  offices  were  supplied  by  the 
lower  clergy,  which  has  occasioned  their  successors  to  be 
/denominated  clerk*  to  this  day. 
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But  the  common  law  of  England,  heiag  not  committed 
to  writing,  but  onlj'  handed  down  by  tradition,  use,  and  ex- 
perience,  was  not  so  heartily  relished  by  the  foreign  clergy, 
who  caine  over  hither  in  shoals  during  the  reign  of  the  con- 
queror and  his  two  sons,  and  were  utter  strangers  to  our  con- 
stitution as  well  as  our  language.  And  an  accident,  which 
soon  after  happened,  had  nearly  completed  its  ruin.  A  copy 
of  Justinian's  pandects,  being  newly"  discovered  at 
£  1 8  j  Amalii,  soon  brought  the  civil  law  into  vogue  all  over 
the  west  of  Europe,  where  before  it  was  quite  laid 
aside*  and  in  a  nianner  forgotten;  though  some  traces  of 
its  authority  remained  in  Italy  ■  and  the  eastern  provinces  of 
the  empireT.  This  now  became  in  a  particular  manner  the 
favourite  of  the  popish  clergy>  who  borrowed  the  method  and 
many  of  the  maxims  of  the  canut  law  from  this  ori^nol. 
The  study  of  it  wua  introduced  into  several  universities 
abroad,  particularly  that  of  Bologna ;  where  exercises  were 
performed,  lectures  read,  and  degrees  conferred  in  this  fa> 
culty,  as  in  other  branches  of  science  :  and  many  nations  on 
the  continent,  just  then  beg^ning  to  recover  from  the  con- 
vulsions consequent  upon  the  overthrow  of  the  Roman  em- 
pire, and  settling  by  degrees  into  peaceable  forms  of  govern- 
ment, adopted  the  civil  law.  (being  the  best  written  system 
then  extant,}  as  the  basis  of  their  several  constitutions; 
blending  and  interweaving  it  among  their  own  feodal  cus- 
toms, in  some  places  with  a  more  extensive,  in  others  a  more 
confined  authority. 

Nob  wus  it  long  before  the  prevailing  mode  of  the  times 
reached  England.  For  Theobald,  a  Norman  abbot,  being 
elected  to  the  see  of  Canterbury^,  and  extremely  addicted  to 
this  new  study,  brought  over  with  him  in  his  retinue  many 
learned  proficients  therein  ;  and  among  the  rest  Roger  sir- 
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named  Vacuius,  whom  he  placed  in  the  univerutjr  or  Ox* 
ford'*)  to  teach  it  to  the  people  of  this  country.  But  it  did 
not  meet  with  the  same  easy  reception  in  England,  where  a 
mild  and  rational  system  of  laws  had  been  long  established,  as 
it  did  'upon  the  rantinent ;  and  though  the  moqkish  clergy 
(devoted  to  the  will  of  a  foreign  primate)  received  it  with 
eagerness  and  zeal,  yet  the  laity^  who  were  more  interested 
to  preserve  the  old  constitution)  and  had  already  severely  felt 
the  effect  of  many  Norman  innovations,  continued  wedded 
to  the  use  of  the  common  law.  King  Stephen  imme- 
diately published  a  proclamation',  forbidding  the  study  [19^ 
of  the  laws,  then  newly  imported  from  Italy ;  which  was 
treated  by  the  monksii  as  a  piece  of  impiety,  and  though 
it  might  prevent  the  introduction  of  the  civil  law  process 
into  our  courts  of  justice,  yet  did  not  hinder  the  clergy  from 
reading  and  teaching  it  in  their  own  schools  and  monas- 
tries.  ' 

From  th^  time  the  nation  seems  to  have  been  divided  into 
two  parties  ;  the  bishops  and  clergy,  many  of  them  foreign- 
ers, who  applied  themselves  wholly  to  the  study  of  the  civil 
and  canon  laws,  which  now  came  to  be  inseparably  interwo- 
ven  with  each  other  ;  and  the  nobility  and  laity,  who  adhered 
with  equal  pertinacity  to  the  old  common  law  :  both  of  them 
reciprocally  jealous  of  what  they  were  unacquunted  with, 
and  neither  of  them  perhaps  allowing  the  opposite  system 
that  real  merit  wliich  is  abundantly  to  be  found  in  each  (3). 
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(3)  Thou^  the  dvil  Uw,  in  matters  of  contract  and  the  gencml  com- 
nierce  of  life,  may  be  founded  in  pKnciplea  of  natural  and  universal 
justice,' yet  the  irbitTiTy  and  despotic  maxima,  which  recommended 
it  *■  a  favourite  to  the  pope  and  the  Romiih  clergy,  rendered  it  deserv- 
edly odious  to  the  people  of  England,  ^od  prindpi  plaaiit  legit  kabrt 
vigerem,  (Inst.  1.  2.  6.)  the  iiiagna  ckarta  of  the  civil  law,  could  never 
be  recondled  niththejadiHvmpariinnvelltie  lerrtt, 

VOL.  I.  3 


19  OS  THE  STIDT-  INTKOn. 

This  appears)  on  the  one  hand,  frocn  the  spleen  with  which 
the  monastic  wrhers"  speak  of  our  municipal  laws  upon  all 
occasions ;  and,  on  the  other,  from  the  firm  temper  which  the 
nobility  shewed  at  the  famous  parliament  of  Merton  :  when 
the  prelates  endeavoured  to  procure  an  act,  to  declare  all 
bastards  legitimate  in  case  the  parents  intermarried  at  any 
time  afterwards  ;  alleging  this  only  reason,  because  holy 
church  (that  is,  the  canon  law)  declared  such  children  legi- 
timate i  but  "all  the  earls  and  barons  (says  the  parliament 
"roll')  with  one  voice  answered)  that  they  would  not  change, 
"the  taws  of  England,  vhich  had  hitherto  been  used  and 
"approved."  And  vk  find  the  same  jealousy  prevailing  " 
above  a  century  afterwards^,  when  the  nobility  declared 
with  a  kind  of  prophetic  spirit,  "  that  the  realm  of  England 
**  hath  never  been  unto  this  hour,  neither  by  the  consent  of 

"  our  lord  the  king  and  the  lords  of  parliament  shall  it 
fao}  "everbe,  ruled  or  governed  by  the  civil  law''."   And  of 

this  temper  between  the  clergy  and  laity  many  more 
instances  might  be  given.  ■ 

While  things  were  iii  this  situation,  the  clet^y,  finding- 
it  imposuble  to  root  out  the  municipal  law,  began  to  with- 
draw themselves  by  degrees  from  the  temporal  courts ;  and 
to  that  end,  very  early  in  the  reign  of  king  Henry  the  third, 
episcopal  constitutions  were  published',  forbidding  all  eccle- 
siastics to  appear  as  advocates  inforo  caecuJari ;  nor  did  they 
long  continue  to  act  as  judges  there,  not  caring  to  take  the 
oath  of  office  which  was  then  found  necessary  to  be  admini- 
stered, that  they  should  in  all  things  determine  according  to 
the  law  and  custom  of  this  realm  ^ ;  though  they  still  kept 
possession  of  the  high  office  of  chancellor,  an  office  then 
of  little   juridical    power;    and   afterwards  as  its  business 
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increased 'by  degre«i.tbe]'  modelled  the  process  of  the  court 
at  their  own  discretion. 

But  wherever  they  retired,  and  wherever  their  authority 
extended)  they  carried  with  them  the  same  seal  to  introduce 
the  rules  of  the  civil,  in  exclusion  of  the  municipal  law.  This 
appears  in  a  particular  manner  from  the  spiritual'  courts  of 
all  denominations,  from  the  chancellor's  courts  in  both  our 
universitieB,  and  from  the  high  court  of  cbiuicery  before  men> 
ttcmed ;  in  all  of  which  the  proceedings  are  to  this  day  in  a 
course  much  confomied  to  the  civil  law:  for  which  no  tole* 
fable  reason  can  be  assigned,  unless  that  these  courts  were 
all  under  the  immediate  direction  of  the  pcqnsh  ecclesiasticB, 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal law;  pope  Innocent  the  fourth  having  forbidden*  the 
very  reading  of  it  by  the  clergy,  because  its  decisions  were 
not  founded  on  the  imperial  constitutions,  but  merely  on  the 
customs  of  the  laity.  And  if  it  be  considered,  that  our  uni- 
versities began  about  that  period  to  receive  their  present 
form  of  scholastic  discipline;  that  they  were  then,  and  con- 
tinued to  be  till  the  time  of  the  reformation,  entirely 
under  the  influence  of  the  popish  cle.-gy;  (sir  John  [21] 
Mason  the  first  protestant,  being  also  the  first  lay, 
chancellor  of  Oxford ;)  this  will  lead  u>  to  perceive  the  rea- 
son, why  the  study  of  the  Roman  laws  was  in  those  days  of 
bigotry!"  pursued  with  such  alacrity  in  these  seats  of  leam- 

I  M-Pufaad  A-n.liH.  ■'idnieuiRiHiilbinuiinirUMi;imiDii.(|iiod 

m  TVk  tunwi  bF  ■  imBger  innun  VI  '  slKiafat  mnk  loiin  judkccm  Juflum  a 

the  HliniEd  md  lupfrititiiHu  mvAtiu  tbax  *  laplniteib ;  Hcundo,  quod  eonlfa  idvcna. 

■Mm  paid  lo  thetr  Uwi,  thgn  ihm  ihe  mutt  -riLim  vtuium  *<  Agmwm;  IrrtiD,  quod  in 

lamed  wiittn  of  tht  liraei  (beugtl  Uwjr  "  rmma  dapmu :  ml  bmltrima  •nrfa,  em- 

Cduld  Dot  fimn  A  pnfixL  fftaqOtV,  vfm  of  "Urn  Jidctm  vpknliiaimum,    XkunlDimi; 

tbu  blowd  vtrgiDiiTLthout  Eniikiti^  hn-idri-  "coDtn  wImBrium  rvUUUmumt  ijtbt^ 


th  enjturr.  tlHU  pcom  In  1^  Summ  de     -  Sicdiaii,  Itd  cmmtipi  t^tmj^  Brr 
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ii^;  and  why  the  common  law  was  entirely  dcBpisedi  and 
eeteemed  little  better  than  heretical. 

AvD,  unce  the  reformation,  many  causes  have  conspired 
to  prevent  its  becoming  a  part  of  academical  education.  As* 
first,  long  usage  and  established  custom;  which, as  in  every 
thing  else,  so  especially  in  the  forma  of  scholasdc  exercise, 
have  justly  great  weight  and  authority.  Secondly,  the  real 
intrinaic  merit  of  the  civil  law,  considered  upon  the  footing 
of  reason  and  not  of  obligation,  which  was  well  known  to 
the  instructors  of  our  youth ;  and  their  total  ignorance  of  the 
merit  of  the  txmimon  law,  though  its  equal  at  leoat,  and  per- 
haps an  improvement  on  the  other.  But  the  principal  rea- 
son of  all,  that  has  hindered  the  introduction  of  this  branch 
of  learning,  is,  that  the  study  of  the  common  law,  being 
banished  from  hence  in  the  times  of  popery,  has  Edlen  into 
a  quite  different  channel,  and  has  hitherto  been  wholly  cul- 
tivated in  another  place.  But  as  the  long  usage  and  esta- 
blished custom,  of  ignorance  of  the  laws  of  the  land,  begin 

now  to  be  thought  unreasonable ;  and  as  by  these  means 
[33]  the  merit  of  those  laws  will  probably  be  more  generally 

known ;  we  may  hope  that  the  method  of  studying  them 
will  eoon  revert  to  its  ancient  course,  and  the  foundations  at 
least  of  that  science  will  be  laid  in  the  two  universities; 
without  being  exclusively  confined  to  the  channel  which  it 
fell  into  at  the  times  1  have  just  been  describing. 

FoH,  being  then  entirely  abandoned  by  the  clergy,  a  few 
stragglers  excepted,  the  study  and  practice  of  it  devolved  of 
course  into  the  hands  of  laymen :  who  entertained  upon  their 
parts  a  most  hearty  aversion  to  the  civil  law",  and  made  no 
scruple  to  profess  their  contempt,  nay  even  their  ignorance* 
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of  it,  in  the  most  public  maimer.  But  still  as  the  balance 
of  learning  was  gnaXlj  on  the  side  of  the  clergy,  and  as  the 
common  law  was  no  longer  taught,  as  formerly,  in  any  part 
of  the  kingdom,  it  must  have  been  subjected  to  many  incon- 
TenienceS)  and  perhaps  would  have  been  gradually  lost  and 
overrun  by  the  civil,  (as  suspicion  well  justified  from  the  fre- 
quent transcripts  .of  Justinian  to  be  met  with  in  Bracton  and 
Fleta,)  had  it  not  been  for  a  peculiar  incident,  which  hap- 
pened at  a  very  critical  time,  and  contributed  greatly  to  its 
support. 

The  incident  which  I  mean  was  the  fixing  the  court  of 
common  pleas,  the  grand  tribunal  for  disputes  of  property) 
to  be  held  in  one  certain  spot;  that  the  seat  of  ordinary  justice 
might  be  permanent  and  notorious  to  all  the  nation.  For- 
merly that,  in  conjunction  with  all  the  other  superior 
courts,  was  held  before  the  king's  capital  justiciary  of  [SdJ 
England,  in  the  ou/a  rrji'a,  or  such  of  his  palaces  where- 
in his  royal  person  resided ;  uid  removed  with  his  household 
from  one  end  of  the  kingdom  to  the  other.  This  was  found 
to  occasion  great  inconvenience  to  the  suitors;  to  remedy 
which  it  was  made  an  article  of  the  great  charter  of  liberties, 
both  thatof  king  John  and  king  Henry  the  thirdP,  that  "coni- 
"  mon  pleas  should  no  longer  follow  the  king's  court,  but  be 
"  held  in  some  certain  place :"  in  consequence  of  which  they 
have  ever  since  been  held  (a  few  necessary  removals  in  times 
of  the  plague  excepted)  in  the  palace  of' Westminster  only. 
This  brought  together  the  professors  of  the  municipal  law, 
who  before  were  dispersed  about  the  kingdom,  and  formed 
them  into  an  aggregate  body  ;  whereby  a  society  was  esta- 


ii,iliaIIIicTri)niiyin*(ilTi<lon 

D  pcTJadicc  <if  more  uwicDt  inlMrUnr:  fbr  which  Rum  he  i«t  neelf 
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Ku^Kqun-,  dnliiRa  Uvm  to  be  timl  aoaanae  r      ■*  que  m  en  a'iitddius  ivgird,  &e.'^ 
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btished  of  persons,  who,  (as  Spelmani  observes))  addicting 
themselves  wholly  to  the  study  of  the  laws  of  the  lutd,  and 
no  longer  considering  it  as  a  mere  subordinate  science  for  the 
Binusemcnt  of  leisure  hours,  soon  rdsed  those  lavs  to  that 
pitch  of  perfection,  which  they  suddenly  attained  under  the 
auspices  of  our  English  Justinian,  king  Edward  the  first. 

1h  consequence  of  this  lucky  assemblage}  they  naturally  fell 
into  a  kind  of  collegiate  order,  and,  being  excluded  from 
Oxford  and  Cambridge,  found  it  necessary  to  establish  a  new 
university  of  their  own.  This  they  did  by  purchasing  at  yt^ 
rious  times  certain  houses  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Westminster,  the  place  of 
holding  the  king's  courts,  and  the  city  of  London  ;  for  ad- 
vantage of  ready  access  to  the  one,  and  plenty  of  proviuons 
in  the  other'.  Here  exercises  were  performed,  lectures 
read,  and  degrees  were  at  length  conferred  in  the  common 
law,  aa  at  other  tmiversities  in  the  canon  and  civil.  The  de- 
grees were  those  of  barristers  (first  styled  apprentices* 
[24])  from  afifirendre,  to  learn)  who  answered  to  our  bache- 
lors :  as  the  state  and  degree  of  a  Serjeants  tervienfU 
ad  legem,  did  to  that  of  doctor. 

The  crown  seems  to  have  soon  taken  under  its  protection 
this  infant  seminary  of  common  law  ;  and,  the  more  effectu- 


m  runipLe  of  lltr      proliElniiaiL  by  talHin' 
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tily  to  foster  and  cherish  it,  king  Henry  the  third,  in  the  laae- 
teenth  year  of  his  reign,  issued  out  an  order  directed  to  the 
mayor  and  sheriffs  of  London,  commanding  that  no  regent  of 
.  any  law  schools  xailhin  that  city  should  for  the  fiiture  teach 
law  therein".  The  word,  law,  or  Irget,  being  a  general  term, 
may  create  some  doubt  at  this  distance  of  time  whether  the 
teaching  of  the  civil'law,  or  the  common,  or  both,  U  hereby 
restrained.  But  in  either  case  it  tends  to  the  same  end.  If 
the  civil  law  only  ia  prohibited)  (which  is  Mr.  Selden's'* 
opinion,)  it  is  thenu  retaliation  upon  the  clergy,  who  had  ex- 
cluded the  common  law  from  their  seats  of  learning.  If  the 
muniupal  law  be  also  included  in  the  restriction,  (as  sir  Ed- 
ward Coke'  understands  it,  and  which  the  words  seem  to 
import,)  then  the  intention  is  evidently  this ;  by  preventing 
private  teachers  within  the  widls  of  the  city,  to  collect  all  the 
common  lawyers  into  the  one  public  univeruty,  which  was 
newly  instituted  in  the  suburbs. 

In  tliis  juridical  university  (for  sach  it  is  insisted  to  [35} 
ftave  been  by  Fortescuer  and  sir  Edward  Coke*)  there 
arc  two  sorts  of  collegiate  houses:;  one  called  inns  of  chan- 
ccty,  in  which  the  younger  students  of  the  law  were  usually 
plaeed,  "  learning  and  studying,  says  Fortescue*,  the  ori- , 
•<  ^nals,  and  as  it  were  the  elements  of  the  law  ;  who,  profit- 
**  ing  therein,  as  they  grew  to  ripeness,  so  were  they  admit- 
9  ted  into  the  greater  inns  of  the  same  study,  called  the  irnis^ 
"  of  court."  And  in  these  inns  of  both  kinds,  he  goes  on  to 
tell  us,  the  knights  and  barons,  with  other  grandees  and 
noblemen  of  the  realm,  did  use  to  place  their  children,  though 
they  did  not  desire  to  have  them  thoroughly  learned  in  the- 
law,  or  to  get  ^eir  living  by  its  practice :  and  that  in  his 
time  there  were  about  two  thousand  students  at  thes^  several 
tnns,  all  of  whom  he  informs  us  w^e  JllU  nobilium,  or  gen- 
tlemen born. 

D  Me  BBqini  tebolB  KfHV  ^  lod^iBi       *  In  Fieu  S.  1. 
in  cades  eiviMM  dc  atHm  itadKB  lc(«i       i  a  luii.  pncni.  y  (.  v. 
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Hence  it  is  evident,  that  (tboug;h  under  the  influence  of 
the  monks  our  universities  neglected  this  study,  yet)  in  the 
time  of  Henry  the  sixth  it  was  thought  highly  necessary,  and 
was  the  universal  practice,  for  the  young  nobility  and  gentry 
to  be  instructed  in  the  originals  and  elements  of  the  lavrs. 
But  by  degrees  this  custom  has  fallen  into  disuse ;  so  that  in 
the  reign  of  queen  Elizabeth  sir  Edward  Coke''  does  not 
reckon  above  a  thousand  students,  and  the  number  at  present 
is  very  considerably  less.  Which  seems  principally  owing  to 
these  reasons :  first,  because  the  inns  of  chancery  being  now 
almost  totally  filled  by  the  inferior  branch  of  the  profession, 
are  neither  commodious  nor  proper  for  the  resort  of  gentle* 
men  of  any  rank  or  figure  ;  so  that  there  are  very  rarely(3) 
any  young  students  entered  at  the  inns  of  chancery:  secondly, 
because  in  the  inns  of  court  all  sorts  of  regimen  and  academical 
supcrintendance,  either  with  regard  to  morals  or  studies,  arc 
found  impracticable,  and  therefore  entirely  neglected  :  lastly, 
because  persons  of  birth  and  fortune,  after  having  finished 

their  usual  courses  at  the  universities,  Have  seldom 
[26]  leisure  or  resolution  sufficient  to  enter  upon  a  new 

scheme  of  study  at  a  new  place  of  instruction.  Where- 
fore fev;  gentlemen  now  resort  to  the  inns  of  court,  but  such 
for  whom  the  knowledge  of  practice  is  absolutely  necessary ; 
such,  I  mean,  as  are  intended  for  the  profession:  the  rest 
of  our  gentry  (not  to  say  our  nobility  also)  having  usually 


(3)  The  inns  of  court  ore,  the  Inner  Temple,  Middle  Temple,  Lin- 
coln's Inn,  and  Cray's  Inn,  from  which  societieB  alone,  students  are 
called  to  the  b»r.  The  inns  of  chancery  are  Clifford's  Inn,  Clement's 
Inn,  Lion's  Inn,  New  Inn,  Fumival's  Inn,  Thavies'a  Inn,  Staple's  Inn, 
tnd  Barnard's  Inn.  These  are  subordinate  to  the  inju  of  court  t  the 
three  first  belong  to  the  Inner  Temple,  the  fourth  to  the  Middle 
Temple,  the  two  next  to  Lincoln's  Inn,  and  the  t\vo  last  to  Gray** 
Inn,  (Dug.  Orig.  jurid.  320  tifatiim.J  Gentlemen  are  never  entered 
at  present  in  the  inns  of  chancery  with  m  intention  of  being  called  to 
the  bar,  for  idmiBsion  there  would  now  be  of  no  avail  with  regard  t» 
the  time  and  attendance  required  by  the  inns  of  court. 
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retired  to  their  estates,  or  visited  foreign  kingdoms,  or  enter- 
ed  upon  public  life,  without  any  instruction  in  the  laws  of 
the  land,  and  indeed  with  hardly  any  opponunity  of  gtdning 
instructi(m,  unless  it  can  be  afforded  them  in  these  scats  of 
leamii^. 

And  that  these  are  the  proper  places,  for  affording  asust- 
•nces  of  this  kind  to  gentlemen  of  all  stations  and  degrees^ 
cannot  (I  think)  with  any  colour  of  reason  be  denied.  For 
not  one  of  the  objections,  which  ore  made  to  the  inns  of 
court  and  chancery,  and  which  I  have  just  now  enumerated) 
will  hold  with  regard  to  the  universities.  Gentlemen  may 
here  associate  with  gentlemen  of  their  own  rank  and  degree. 
Nor  are  their  conduct  and  studies  left  entirely  to  their  own 
discretion  ;  but  regulated  by  a  discipline  so  wise  and  exact, 
yet  so  liberal,  so  sensible,  and  manly,  that  their  conformity 
to  its  rules  (which  does  at  present  so  much  honour  to  our 
youth)  is  not  more  the  effect  of  constraint  than  of  their  own 
inclinations  and  choice.  Neither  need  they  apprehend  too 
long  an  avocation  hereby  from  their  private  concerns  and 
amusements,  or  (what  is  a  more  noble  object)  the  service  of 
their  friends  and  their  country.  This  study  ^i^i  go  hand  in 
hand  with  their  other  pursiutsi  itvlll  obstruct  none  of  diemj 
it  will  ornament  and  assist  them  all. 

But  if,  upon  the  whole,  diere  are  any  still  wedded  to  mo- 
nastic prejudice,  diat  can  entertain  a  doubt  how  far  this  study 
is  properly  and  regularly  academical,  such  persons  I  am  afraid 
either  have  not  considered  the  constitution  and  design  of  an 
university,  or  else  think  very  meanly  of  it.  It  must  be  a  de- 
plorable narrowness  of  mind,  that  would  confine  these  seats 
of  instruction  to  the  limited  riews  of  one  ortwo  learned  pro- 
fessions. To  the  praise  of  this  age  lie  it  spoken,  a  more 
-open  and  generous  way  of  thinking  begins  now  uni-  [^37] 
versally  to  prevail.  Theattainmentof  liberalandgen- 

VOL.  I.  4 
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teel  accompliBhinentB,  though  not  of  the  intellectual  sortt  has 
been  thought  bf  our  wisest  and  most  affectionate  patrons*,  and 
very  lately  by  the  whole  university'',  no  small  improvement 
of  our  ancient  plan  of  education  :  and  therefore  1  may  salely 
affirm  that  nothing  (how  uniuual  soever)  is,  under  due  regu- 
lations, improper  to  be  taught  in  this  place,  which  is  proper 
for  a  gentleman  to  learn.  But  that  a  suence,  which  distin- 
guishes the  criterions  of  right  and  wrong ;  which  teaches  to 
establish  the  one,  and  prevent,  punbh,  or  redress  the  other ; 
which  employs  in  its  theory  the  noblest  faculties  of  the  soul) 
and  exerts  in  its  practice  the  cardinal  virtues  of  the  heart ; 
a  science,  which  is  universal  in  its  use  and  extent,  accommo- 
dated to  each  individual,  yet  comprehending  the  whole  com- 
munity ;  that  a  science  like  this  should  ever  have  been  deemed 
unnecessary  to  be  studied  in  an  university,  is  matter  of  as* 
tonishment  and  concern.  Surely,  if  it  were  not  before  an 
<Aject  of  academical  knowledge,  it  was  high  time  to  make  it 
one  :  and  to  those  who  can  doubt  the  propriety  of  its  recep- 
tion among  us,  (if  any  such  there  be,)  we  may  return  an  an- 
swer in  their  own  way,  that  ethics  are  confessedly  a  branch 
of  academical  learning  ;  and  Aristotle  Ai'm^//' An*  loid,  speak- 
ing of  the  laws  of  his  own  country,  that  jurisprudence,  or 
the  knowledge  of  those  laws,  is  the  principal  and  most  per- 
fect branch  of  ethics'. 

FnoH  a  thorough  conviction  of  this  truth,  our  munificent 
benefactor,  Mr.  Viner,  having  employed  above  half  acentury 
in  amassing  materials  for  new  modelling  and  rendering  more 
commodious  the  rude  study  of  the  laws  of  the  land,  con- 


■>  TiAfiK  ttM)Ufm  aftni,  in  r^ 
riA(i««  MfiriN  xfl^'*  '*■'■  -EfA'C. 
ad  ffiaimarh.  I.  S.  c.  3. 
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^^ed  both  the  plui  and  execution  of  these  liis  public- 
spirited  deaigM  to  the  wisdom  of  his  parent  university. 
Resolving  to  dedicate  his  learned  labours  "to the  benefit  of 
posterity  and  the  perpetual  service  of  hia  count^  ',"  he  was  sen- 
sible he  could  not  perform  his  resolution  in  a  better  and  more 
effectuid  manner,  than  by  extending  to  the  youth  of  this  place* 
those  asustances  of  which  he  so  well  remembered  and  so 
heartily  regretted  the  want.  And  the  sense,  which  the  uni- 
versity has  entertained  of  this  ample  and  most  useful  bene- 
faction, must  appear  beyond  a  doubt)  from  their  gratitude 
in  receiving  it  with  all  possible  marks  of  esteems ;  from 
their  alacrity  and  unexampled  despatch  in  carrying  it  into 
execution'' i  and,  above  all,  from  the  laws  and  constitutions 
by  which  they  have  effectually  guarded  it  from  the  neglect 
and  abuse  to  which  such  institutions  are  liable'.     We  have 

r  S«  ihF  prr&ec  In  Ihc  rlgbucnlh  Tohune  |i»)iatilr  br  nfflttcnt  bcmnrr  lo  round 
•f  kb  iMdgmniT.  uvthcr  fEllainMp  init  ■chohnldp,  n  ihm 

R  Mr.  VmiT  h  enroDid  uioiig  Uk  puUie     ibore  icliokrdiiiii,  u  litB  be  Umugtil  miiit 
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diapHBd  cT,  ud  Ok  UHnnu  Dade  u^  diled  bf  Ibe  deleEUa  tC  uniMDU  Uld 
In  ■  j«r  ud  ■  hair  (Ma  hb  dmwe,  bj  fnlremar,  ud  nftmnnk  RpoiUd  lo  eoniih 
dM  yeri  dOlgrDi  iind  wocib)'  adniiniKmum      tuloit. 

viih  A  wlUjaaari,  (Dr.  Wem  uid  Dr.         x.  Thu  ■pnf'vanMporilwIawiof  D^ 

Id  c/ MigdilHK,  Dr.  WliaUFr  of  OiM,     ludbestaUlilKd,  <riih>i.h(y  ofiMlniii. 

dRdpinndipcrEnium;  ihe praOtHria be 

elKtfld  bf  flofmniknif  lad  (o  W  at  tbs 

time  oThii  clRdon  it  l«it  ■  nuuteT  oTim 


the  M  cf  IhIj  im.     Tbe  pnAwH'  wh  S.  Ttal  ludi  ptidtwif  (by  UiiutH;  or  bjr 

rlccud  on  tbe  loih   of  Oc»blT  fotknriliK  <lq»«T  ">  >*  pl^ioiulr  Ipprond  bj  canio, 

and  two  Kbolan  m  ibe  nienvdlog  da;,  adanj  do  pnd  one  Hlaqo  puUk  1c«iuit^  dn 

Ami.  Iwtlr.  ■<  wu  icmd  at  Ibe  annual  audit  tbe  law,  of  England,  and  bi 

w  aecordlDgl]'  elected  iti  ianuarj  Ibllov.  ixatAl  lii 

inc.     The  reddoe  of  Ihh  fVind,   uidiiE  af  Ibe  ■ 

ftwnttwHkaf  Mt.ViMT',abtUpncw,»iU  pomdi 
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>e«n  an  universal  einulation,  who  best  should  understand,  or 
moat  fidthfiiUf  pursue,  the  designs  of  our  generous  patron : 
and  with  pleasure  we  recollect]  that  those  who  otie  most 
distinguished  \iy  their  quality,  their  fortune,  their  stationi 
their  leiirning,  or  their  experience,  have  appeared  the  most 

SmmT  Amd:  and  ilpo  [bf  htmMiif^  or  b^  tboe  tc  time  ordun,  iceording  1o  tbc  mte  ol 

depinx  la  hF  appron^  if  oHulRiftl,  h;  (he  Vr,  Vincr^  Tcvmim. 

vktcJiiiii«U0T  aod  pcDclon;  or,  if  pmofr  6,  Hul  circrr  CeDow  ba  tlect«d  b;  m^ 

Bou,  bDlh  111?  isiuc  u>d  ihc  d(iiul;  lo  be  naiicn,  uil  ii  ilie  time  of  dmlin  be 

iBil  cm  coDplrw  udnc  of  lecDiM  on  the  bKbrior  I'cinI  hw,  uid  ■menbmf  xu 
kwi  of  Eii;i>nd,  ud  In  ilw  EntUih  hn-     collcit'  or  hall  hi  (he  nnlVFrDt;  of  OxAiidi 


u>  bi- rend  during  Ae  untnnlir  tern  b«ntcbal>n,(iriii*lil(dindiipprond<>f  br 

vfth  iiteh  paper  interviUi  ilul  DM  coavoaLijnJ  to  bare  the  pref^renee:  that  IT 

thu  ftnir  leenn  Bar  <bR  niUiki  nM  i  IidtuUt  wbni  cIkirii.  he  be  oiUed  B 

kngk  week  i  Uwl  diE  prvlBW  do  the  faar  within  me  p«T  al^  h>i  elfetlm ;  but 


•chdui  oT  Mi.  Viner^  ibuuktiou  j  but  mar  bii  ibe  Ripend  of  that  jtai  to 

dtntand  of  otbor  ludhoB  Bith  gnn^ir  u  gBiiei«J  ftnid. 

■ball  be  KCtkd  (kwn  time  to  lime  by  di-  f. 'naleretr  (diolar  be  eleeled  br  (Cn- 

crec  ofaaimiiaa,  and  that  fbr  emy  of  the  nAdm.  Hd  at  the  tiine  oT  ebctlon  be  no- 

Hill  liilT  lectnRt  oaulud,  the  pnfeMir,  on  Damed.audaiBembrrgriMneeiill^eorball 

conpbi'nt  made  lo  the  ilnebanoeUar  within  >n  the  unhnnn(]r  gf  Oitari,  who  iball  han 

Viner'i  gnrn]  final;  the  ptuof  at  having'  noBthaaithrkiiitithatbedotakelbedrgRC 

peifomed  lui  duty  to  tie  upon  tbe  mid  pr>-  nr  tAebelor  of  civil  law  with  all  eonveoiHit 

Ikmtw-  ipeedftitberpToecedlngiaartaorotherwiK); 

4.  Tliai  every  pnfivnr  do  egntliiue  m  and  ptrvioni  (a  hk  laking  the  lame,  betm^ 

Ui  oHkw  durinc  life,  unlim  in  caie  of  oefa  Oe  leceiid  and  eighth  jmt  ften  hb  malrinc 

■hbehaTimirat ihall amoam lo tannitkn by  labcj.  bebomduatlisd  twaeowneiorihe 

the  unlreriiy  ManitHi  cr  nBlM  he  dcHili  puiinei'i  leetnm,  lo  be  eeftUed  loleT  (ha 

the  piotLaian  of  the  law  by  benkmg  him-  pnGwii>i  handi  and  wthta  ■■(  yearaltv 

Klf  to  another  pnTe^^Bl  or  lln^f^^  aHer  taktogtheiaine  tohenlW  lo  the  tar;  th« 

ooe  idminilka  by  the  vitMhaneelliw  and  he  do  annually  reatde  «  mmiihi  till  he  it  of 

fHwun  Ibr  netnnoui  select,  he  '•$  gull-  Ihur  yean  itanding,  and  fMirmonthiftm  that 

ty  of  another  llaKiaiH  omhuaii  in  any  of  timctUlhebiBarteroraiuorkaKlieLorofeiril 

•hkh  an  he  be  deprived  by  Ibe  vjvdan-  law;  after  wblch  br  be  bound  lo  ledde  two 

eeUor,  wltk  eonaent  of  the  Inie  s(  csovocfe-  xmnba  In  every  year;  or  In  eaie  cttmur*- 

lioo.  dfoce,  do  (brf^  (be  itipend  of  that  y^  ap 

I.  Tliat  neb  a  uunber  oTftDowihipi  with  Mr,  Viner'i  gencnl  fliml. 

a  nipcvd  of  My  poundi  ^er  imnum,  and  8.  Tlut  Ihe  icbo4anhjpt  do  benno  toid 

■diotanlupi  with  ■  lUprnd  of  thirty  poundi,  hi  eaie  if  notHttudaDee  en  ihc  prolrMW, 

~  Itoo  orngttikiDf  ihe^greegf  bKhalor  of  *ivB 
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zealous  to  promote  the  success  of  Mr.  Viner's  establish- 
ment. ' 

The  advaintages  that  might  result  to  the  science  of  the 
law  itself,  when  a  little  more  attended  to  in  these  seats  of 
knowledge,  perhaps,  would  be  very  considerable.  The  lei- 
sure und  abilities  of  the  learned  in  tliese  retirements  might 
either  suggest  expedients,  or  execute  those  dictated  by  wiser 
heads^,  for  improving  its  method,  retrenching  its  super- 
fluities, and  reconciling  the  little  contrarieties,  which  the 
practice  of  many  centuries  will  necessarily  create  in  any  hu- 
man system :  a  task,  which  those,  who  are  deeply  employed 
in  business  and  the  more  active  scenes  of  the  profession,  can 
hardly  condescend  to  engage  in.  Anri  as  to  the  interest,  or 
(which  is  the  same)  the  reputation  of  the  universities  them- 
selves, I  may  venture  to  pronounce,  that  if  ever  this  study 
should  arrive  to  any  tolerable  perfection  either  here  or  at 
Cambridge,  the  nobility  and  gentry  of  this  kingdom  would 
not  shorten  their  residence  upon  this  account,  nor  perhaps 
entertain  a  worse  opinion  of  the  benefits  of  academical  edu- 
caUon.    Neither  should  it  be  considered  as  a  matter  of  light 


tlHT,  muTiagc,  not  bdni;  nUcd  u  ibe  luir  oie  ii  Ik  <le& 

wittua  the  dme  bclbre  tnnlud.  (briDg  dulf  ant  rtiU  una.    And  ilvt  brlare  uiy  taaro. 

■ifaiiMikbed  H  Bbc  br  the  nc<^<llunrll<>T  alkn  AiiU  br  Md  foriucb  dcHkn, or ftir 

■Eld  pmeiimj  or  dootinf  thr'proAniuii  of  uif  odicr  mmnn  reUdnf  to  Mr.  VWr^l^ 

tkc  law  l)^  MIowing  mj  cxlm  pnfciuin:  ntOcllon,  tn  diyi  public  nolke  be  ^vtn 

■Bldiiittai  iBjotthHK  (Hn  ilic  vlcMtu.  B  ouft  tgUcgi  uid  ImU  of  Ibe  nonoitloa, 

ecllac.wUhmunit  oTMDnaiioa.dD  dedan  and  (he  aiue  of  cMmnlunilt. 


ikTiHtn 


k  See  laid  BHon'i  pnpoak  uid  oKi  < 
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importance,  that  whHe  we  thus  extend  the  fiomoeria  of  uni- 
versitjr  le&niing,  and  adopt  a  new  tribe  o£  citizens 
[31}  within  these  philosophical  walls,  we  interest  a  very 
numerous  and  very  powerful  profession  in  the  preser- 
vation of  our  rights  and  reyenues. 

For  I  think  it  past  dispute  that  those  gentlemen,  who 
resort  to  the  inns  of  court  with  a  view  to  pursue  the  profes- 
uon,  will  find  it  expedient  (whenever  it  is  practicable)  to  lay 
the  previous  foundations  of  this,  as  well  as  every  other  sci- 
ence, in  one  of  our  learned  universities.  We  may  appeal  to 
the  experience  of  every  sensible  lawyer,  whether  any  thingp 
can  be  more  hazardous  or  discounting  than  the  usual  en- 
trance on  the  study  of  the  law.  A  raw  and  unexperienced 
youth,  in  the  most  dangerous  season  of  life,  is  transplanted 
on  a  sudden  into  the  midst  of  allurements  to  pleastire,  with- 
out any  restraint  or  check  but  what  bis  own  prudence  can 
suggest ;  with  no  public  direction  in  what  course  to  pursue 
his  inquiries ;  no  private  assistance  to  remove  the  distresses 
and  difficulties  which  will  always  embarrass  a  beginner.  In 
this  situation  he  is  expected  to  sequester  himself  from  the 
world,  and  by  a  tedious  lonely  process  to  extract  the  t4ieory 
of  law  from  a  mass  of  undigested  learning ;  or  else  by  an 
assiduous,  attendance  on  the  courts  to  pick  up  theory  and 
practice  together,  siiflicient  to  qualify  him  for  the  ordinary 
run  of  business.  How  little  therefore  is  it  to  be  wondered  at, 
that  we  hear  of  so  frequent  miscarriages ;  that  so  many  gentle- 
men of  bright  imaginations  grow  weary  of  so  unpromising  a 
search  ',and  addict  themselves  wholly  to  amusements,  or  other 
less  innocent  pursuits ;  and  that  so  many  persons  of  moderate 
capacity  confuse  themselves  at  first  setting  out,  and  conti- 


j  t.  or  THE  LAV.  31 

aue  ever  dark  and  pnzzled  during  the  remidnder  of  their 
lives! 

Trb  evident  want  of  some  asustance  in  tlic  nidimenta  of 
legal  knowledge  has  ^ven  birth  to  a  practice)  vrhicht  if  ever 
it  had  grown  to  be  general,  muit  have  proved  of  ex-. 
b^mely  pernicious  consequence.  I  mean  the  cuatomby  [33} 
some  so  very  warmly  recommended,  of  dropping  all 
KberaJ  education,  as  of  no  use  to  students  in  the  law:  and 
placing  them,  in  its  stead,  at  the  desk  of  some  skilfiil  attor- 
ney ;  in  order  to  initiate  them  early  in  all  the  depths  of  prac- 
tice, and  render  them  more  dextrous  in  the  mechanical  part 
of  buuness.  A  few  instances  of  paniculsr  persons,  (men  of 
excellent  learning,  and  unblemished  integrity,)  who,  in  spite 
of  this  method  of  education,  have  shone  in  the  foremost  ranks 
of  the  bar,  have  afforded  some  kind  of  sanction  to  this  illibe- 
ral path  to  the  profession,  and  biassed  many  parents,  of  short- 
sighted judgment,  in  itsfevour:  not  considering  that  there 
are  some  geniuses,  fonned  to  overcome  all  disadvantages, 
and  that  from  such  particular  instances  no  general  rules  can 
be  formed  ;  nor  observing,  that  those  very  persons  have  fre- 
quently recommended,  by  the  most  forcible  of  all  examples, 
the  disposal  of  their  own  offspring,  a  very  different  founda> 
don  of  legal  studies,  a  regular  academical  education.  Per- 
haps too,  in  return,  I  could  now  direct  their  eyes  to  our  prin- 
cipal seaU  of  justice,  and  suggest  a  few  hints,  in  &vour  of 
university  learning™  :  but  in  these  all  who  hear  me,  I  know 
have  already  prevented  me. 

Makinq  therefore  due  allowance  for  one  or  two  shining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyec 

m  The  Rhit  bifhrn  judkU  ofikn  wm  itiMbR.  Rodnt  or  Chrin  Cbuidii  ud  tbt 
It  am  lime  nUrd  br  piitlMtiai.  tos  of  IboRli  ■  ItUiiv  ef  Tlinilir  coOrg*,  C*u> 
whom  h^  km  tDawiif  AHSiiuliaillcgf ;     hrUgett). 


(4)  The  two  tint  were.  Lord  Northington  and  Lord  Chief  Justice 
Willei;  the  third.  Lord  MuM6cldi  and  the  founbi  Sir  Tboma* 
Clvk«,  Mwtw  of  tbe  SeOi. , 
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thus  educated  to  the  bar,  in  subservience  to  attorneys  and 
solicitors",  will  find  he  has  begun  at  the  wrong  end.  If 
practice  be  the  whole  he  is  taught,  practice  must  also  be  the 
whole  he  will  ever  know  -.  if  he  be  uninstructed  in  the  ele- 
ments and  first  principles  upon  which  the  rule  of  practice  is 
founded,  the  least  variation  from  est^lished  precedents  will 
totally  distract  and  bewilder  him:  ita  lex  acriftta  ett"  is  the 
utmost  his  knowledge  will  arrive  at :  he  must  never  aspire  to 
form,  and  seldom  expect  to  comprehend,  any  arguments 
drawn  a  ftriori,  from  the  spirit  of  the  laws  and  the  natural 

foimdations  of  justice. 
[33]  Nor  is  this  all ;  for  (as  few  persons  of  birth,  or  for- 
tune, or  even  of  scholastic  education,  will  submit  to  the 
drudgery  of  servitude  and  the  manual  l<ibour  of  copying  the 
trash  of  an  office)  should  this  infatuation  prevail  to  .my  Con- 
siderabte  degree,  we  must  rarely  expect  to  see  a  gentleman 
of  distinction  or  learning  at  the  bar.  And  what  the  conse- 
quence may  be,  to  have  the  interpretation  and  enforcement  of 
the  laws  (which  include  the  entire  disposal  of  our  properties, 
liberties,  and  lives)  fall  wholly  into  the  hands  of  obscure  or 
illiterate  men,  is  matter  of  very  public  concern  (5). 


(5)  The  leaniini^,  which  of  Iste  years  has  distinguished  the  bar, 
leaves  little  reason  to  spprehend  thut  luch  will  speedily  be  the  de- 
graded state  of  the  laws  of  Cnglund.  Our  author's  labours  and  exam- 
ple have  contributed  in  no  inconsiderablp  degree  to  rescue  the  profes- 
Bion  from  the  reproaches  of  Lord  BoUngbroke,  whose  sentiments  upon 
the  education  of  a  barrister,  correspond  so  fi^lly  witli  those  of  the 
learned  jud^,  that  they  deserve  to  be  annexed  to  this  elegant  disser- 
tation on  the  study  of  tlie  law. 

"  I  migtt  instance  (siys  he)  in  other  professions,  the  obligation 
men  lie  under  of  applying  to  certain  parts  of  history ;  and  I  can 
hardly  forbear  doing  it  in  that  of  the  law,  in  its  nature  the  noblest 
and  most  bencRcial  to  mankind,  in  its  abuse  and  debasement  the  niost 
sordid  and  the  moat  pernicious.  A  lawj'er  now  is  nothing  more,  I 
■peak  of  ninety-nine  in  a  hundred  at  least,  to  use  some  of  Tully^ 
words,  niti  Ifgultiut  ipiiJem  catiiiu,   el  arutut  prxct  adionum,  coarar* 
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Thi  incmni^nces  here  pdnted  <mt  nn  nenr  bs  effK- 
tually  prevented,  but  by  makiDg  acvlemicel  education  e  pre- 
vious step  to  tbp  profession  of  the  common  law,  and  at  the 
•ame  Ume  making  tlie  rudiments  of  the  law  ■  put  of  acade- 
mical education.  For  sciences  are  of  a  sociable  disposition, 
and  flourish  best  in  the  neighbourhood  of  each  other :  nor  is 
there  any  branch  of  learning,  but  may  be  helped  and  im- 
proved' by  assistances  drawn  from  other  arts.  If  therefore 
the  student  in  our  Iawb  hath  formed  both  his  sentiments  and 
style,  by  perusal  and  imitation  of  the  purest  classical  writers, 
among  whom  the  historians  and  orators  will  best  deserve  hia 
regard  i  if  he  can  reason  with  precision,  and  separate  argu- 
ment from  &llacy,  by  the  clear  simple  rules  of  pure  unso* 
phiaticated  logic ;  if  he  can  fix  his  attention,  and  steadily 
pursue  (ruth  through  any  the  most  intricate  deduction,  by  the 
use  of  mathematical  demonstrations;  if  he  has  enlarged  hit 
conceptions  of  nature  and  art,  by  a  view  of  the  several 
branches  of  genuine,  experimental  philosophy ;  if  he  has 

firmuiarum,  aueep*  t^Uabanim.  But  there  have  been  lawyers  that 
were  orator*,  j^uloMphen,  histoiiuu :  there  have  been  Bacon*  and 
Clarendon*.  There  will  be  none  such  ttty  more,  till  in  tome  better 
tgt  tme  unbition,  or  the  love  of  fame,  prevail*  over  avarice  i  and 
till  men  find  leisure  ind  encouragement  to  piepire  themaelvei  toe 
the  excercise  of  this  profettloo,  by  climlnn|r  up  to  the  vaiiagt  grtuaJ, 
to  my  Lord  Bacon  call*  it,  of  icicDce,  initead  of  pnvelii^  all  thrir  < 
live*  below,  in  a  mem  but  gunful  ^iplitation  to  all  the  little  art* 
of  (^cane.  Till  this  happen,  the  profeiilon  of  the  law  irill  (csrc* 
deserve  to  be  ranked  amon;  the  learned  profeasion*  i  and  whenever 
it  hippeni,  one  of  the  vantage  grounds  to  which  men  must  climb  i» 
metophfaical,  and  the  odier,  historical  knowlei^. 

"  They  muat  pry  into  the  secret  recease*  of  the  hum*n  heait,  and 
become  well  acquainted  with  the  whole  moral  world,  that  Ciey  may 
discover  the  abatract  reuon  of  sll  law*  i  and  they  mutt  trace  the 
law*  of  particular  states,  etpedally  of  their  own,  from  the  Srat 
rough  sketches,  to  the  more  perfect  draughts)  from  the  first  causes 
or  occasions  that  produced  them,  thn>«^  sll  the  effect*,  good  and 
had,  that  they  iffoduced."    (Stud,  of  HjsL  p.  Sj^.qwwte  edition.) 
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impressed  en  his  fkiind  the  sound  tBtxims  of  the  law  of 
Rature,  the  best  and  most  authendc  foundation  of  human 
laws ;  if)  lastly,  he  has  oontempldted  those  maxims  reduced 
to  a  practical  systetn  in  the  laws  of  ImperLd  Rome  ;  if  he 
has  done  this  or  any  part  o£  it,  (though  all  may  be  easily  done 
under  as  able  insti^uciors  as  ever  graced  any  seats  of  learn- 
ing,) a  student  thus  qualified  may  enter  upon  the  study  of 

the  law  with  incredible  advantage  and  reputation. 
[34]     And  if,  at  the  conclusion,  or  during  the  acquisition  of 

these  accomplishments,  he  will  afford  himself  here  a 
year  or  two's  farther  leisure,  to  lay  the  foundation  of  his 
future  labours  in  a  solid  scientifical  method  without  thirst* 
ing  too  early  to  attend  that  practice  which  it  is  impossible 
he  should  rightly  comprehend,  he  will  afterwards  proceed 
with  the  greatest  ease,  and  will  unfold  the  most  intricate 
points  with  an  intuitive  rapidity  and  clearness. 

I  SHALL  not  insist  upon  such  motives  as  might  be  drawn 
from  principles  of  economy,  and  are  applicable  to  particulars 
only:  I  reason  upon  more  general  topics.  And  therefore  to 
the  qualities  of  the  head,  which  I  have  just  enumerated,  I 
cannot  but  add  those  of  the  heart;  affectionate  loyalty  to  the 
king,  a  zeal  for  liberty  and  the  constitution,  a  sense  of  real 
honour,  and  well  grounded  principles  of  religion ;  as  neces- 
sary to  form  a  truly  valuable  English  lawyer,  a  Hyde,  a  Hale, 
or  a  Talbot.  And,  whatever  the  ignorance  of  some,  or 
unkindness  of  .others,  may  have  heretofore  untruly  suggest- 
jed,  experience  will  warrant  us  to  afiirm,  that  these  endow- 
ments of  loyalty  and  public  spirit,  of  honour  and  religion,  are 
no  where  to  be  found  in  more  high  perfection  than  in  the 
two  universities  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expected,  that  I  lay 
before  you  a  short  and  general  account  of  the  method  I  pro- 
pose to  follow,  in  endeavouring  to  execute  the  trust  you  have 
been  pleased  to  repose  in  my  hands.  And  in  these  solemn 
lectures,  which  are  ordained  to  be  read  at  the  entrance  of 
every  term,  (more  perhaps  to  do  public  honour  to  this  laud- 
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•ble  institudoD,  than  for  the  piinte  initnictioa  of  indivi- 
duolap,)  I  preiunc  it  will  best  answer  the, intent  of  our 
benefactdr  and  the  expectation  of  tins  learned  body*  if  1 
attempt  to  illuUrata  at  time*  such  detached  titles  of  the  law, 
n  are  the  most  easy  to  be  underttood,  and  most  capable  of 
historical  or  critical  OTDamcnt.  But  in  reading  the  complete 
course,  which  is  annually  consigned^  mj  care,  a  more  re- 
gular  method  will  be  necestary  ;  and,  tUl  a  better  is 
proposed,  I  shall  take  the  liberty  to  follow  the  same  [35] 
that  I  have  already  submitted  to  the  publici.  To  fill 
up  and  finish  that  outline  with  propriety  and  correclness, 
and  to  render  the  whole  intelligible  to  the  uninformed  minds 
Of  beginners,  (whom  we  are  too  apt  to  suppose  acqutunted 
with  terms  and  ideas,  which  they  never  had  opp<M-tunity  to 
learn,)  this  must'  be  my  ardent  endeavour,  though  by  no 
means  my  promise,  to  accomplish.  You  will  permit  me 
however  very  briefly  to  describe,  rather  what!  conceive  an 
academical  expounder  of  the  laws  should  do,  than  what  I 
have  ever  known  to  be  done. 

Hb  should  consider  his  course  ae  a  general  map  of  the 
law,  marking  out  the  shape  6f  the  country,  its  connexions 
and  boundaries,  its  greater  divisions  and  principal  cities  :  it  is 
not  his  business  to  describe  mhmtely  the  subordinate  limits, 
or  to  fix  the  longitude  and  latitude  of  every  inconsiderable 
'  hamlet.  His  sttentlon  should  be  engaged,  like  that  of  the 
readers  in  Portescue's  inns  of  chatioei^,  **  in  tracing  out  the 
"  originals  and  as  it  were  (he  elements  of  the  law."  For  if, 
as  Justinian ''  has  observed,  the  tender  understanding  of  tte 
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•tud^nt  be  loaded  at  the  first  with  a  multitiide  and  v^oietf  of 
matter,  it  will  either  occasion  him  to  desert  his  studies,  or 
will  carry  him  heavily  through  them,  with  much  labour, 
delay,  and  despondence^  These  originals  should  be  traoed 
fo  their  fountains,  as  well  as  our  distance  will  permit ;  to  the 
customs  of  the  Britons  and  Germans,  as  recorded  by  Caesar 
and  Tacitus ;  to  the  codes  of  the  northern  nations  on  the 
continent,  and  more  especially  to  those  of  our  own  Saxon 
princes ;  to  the  rules  of  the  Roman  law  either  left  here  in 

the  days  of  Papinian,  or  imported  by  Vacarius  and 
[36]     his  followers;  but  above  all,  to  that  inexhaustiblo 

reservoir  of  legal  antiquities  and  learning,  the  feodal 
law,  or,  as  Spelman*  has  entitled  it,  the  law  of  nations  in  our 
western  orb.  These  primary  rules  and  fundamental  prin- 
ciples should  be  weighed  and  compared  with  the  precepts  of 
the  law  of  nature,  and  the  practice  of  other  countries; 
should  be  explained  by  reasons,  illustrated  by  examples,  and 
confirmed  by  undoubted  authorities ;  their  history  should  be 
deduced,  their  changes  and  revolutions  observed,  and  it 
should  be  shewn  how  £BLr  they  are  connected  with,  or  have  at 
any  time  been  affected  by,  the,  civil  transactions  of  the 
kingdom. 

A  PLAN  of  this  nature,  if  executed  with  care  and  ability, 
cannot  fail  of  administering  a  most  useful  and  rational  enter- 
tainment to  students  of  all  ranks  and  professions ;  and  yet 
it  must  be  confessed  that  the  study  of  the  laws  is  not  merely 
a  matter  of  amusement;  for,  as  a  very  judicious  writer*  has 
observed  upon  a  similar  occasion,  the  learner  <<  will  be  con- 
*<  siderably  disappointed,  if  he  looks  for  entertainment  with- 
**  out  the  expense  of  attention.'*  An  attention,  however, 
not  greater  than  is  usually  bestowed  in  mastering  the  rudi« 
ments  of  other  sciences,  or  sometimes  in  pursuing  a  favourite 
recreation  or  exercise.  And  this  attention  is  not  equally 
necessary  to  be  exerted  by  every  student  upon  every  occa* 
sion.  Some  branches  of  the  law,  as  the  formal  process  of 
civil  suits,  and  the  subtle  distincdons  incident  to  landed  pro- 
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petty,  which  ire  the  mtmt  difficult  to  be  thorcN^hlj  under- 
■tood)  are  the  least  worth  the  puns  of  understanding,  eX' 
cept  to  such  gentlemen  as  intend  to  pursue  the  profession.  To 
others  I  may  venture  to  applji  with  a  slight  alteratioD,  the 
words  of  Sir  John  ForteKue")  when  first  his  royal  pupil 
determines  to  engi^  in  this  atudj.  **  It  will  not  be  neces- 
"  s.try  for  a  gentleman,  as  such,  to  examine  with  a  dose  appU- 
"  cution  the  ciitical  niceties  of  the  law.  It  will  fully  be  «iffi« 
"  cieiit,  and  he  may  well  enough  be  denominated  a  lawyer,  if 
"  under  the  instruction  of  a  master  he  traces  up  the  principles 
"  .ind  grounds  of  the  law,  even  to  their  original  ele- 
"  ments.  Therefore  in  a  very  short  period,  and  with  [37] 
"  very  little  labour,  he  may  be  sufficiently  informed  in 
"  the  laws  of  his  country,  if  he  will  but  t^ply  his  mind  ia 
"  good  enmest  to  receive  and  appfvhend  them.  For,  though 
"  ouch  knowledge  as  is  necessary  for  a  judge  is  hardly  to 
"be  actiuired  by  the  lucubrations  of  twenty  years,  yett 
"  with  a  genius  of.  tolerable  perspicacity,  that  knowledge 
"  which  is  fit  for  a  person'  of  birth  or  condition  may  be 
"  learned  in  a  single  year,  without  neglecting  bis  other 
"  improvenienta."  ' 

To  the  few  therefore  (the  very  few  I  am  persuaded)  that 
entcrt;un  such  unworthy  notions  of  an  university,  aa  to  sup- 
pose it  intended  for  mere  dissipation  of  thought ;  to  such  as 
mean  only  to  while  away  the  awkward  interval  from  childhood 
to'twenty-one,  between  the  restraints  of  the  school  and  the 
licentiousness  of  politer  life,  in  a  calm  middle  state  of  men- 
tal and  of  moral  inactivity  ;  to  these  Mr.  Viner  g^ves  no  in- 
vitation to  an  entertainment  which  they  never  can  relish. 
But  to  the  long  and  il!ustrious  train  of  noble  and  ingenuous 
youth,  who  are  not  more  distinguished  among  us  by  their 
birth  and  possesions,  than  by  the  regularity  of  their  conduct 
and  their  thirst  after  useful  knowledge,  to  these  our  benebc- 
tor  has  consecrated  the  fruits  of  a  loi^  and  laborious  life, 
worn  out  in  the  duties  of  Ms  calling ;  and  will  joyfully  reflect 
(if  such  reflections  can  be  now  the  employment  of  hia 
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thoOghta)  thftt  he  couM  tiot  more  efiectually  have  bene- 
fited posterity,  or  contributed  to  the  sendee  of  the  public, 
than  bf  founding  an  imtitutioD  which  majr  instruct  the 
riung  generation  m  the  wisdom  of  oar  cirii  polity,  and  in- 
spire them  with  a  desire  to  be  atill  better  acqiudntcd  vith 
the  laws  and  constitution  of  their  country  (6). 

(6)  It  ii  remirkBUe  that  the  celebrated  historiui  Mr.  Gibbon, 
•himadTerting;  freely  upon  the  lectures  and  iiutitutioni  of  Oxford, 
*pe>k«  only  of  the  Vinerim  pmfeuonhip  with  rcq>ect:  for,  after 

noticing'theeitablislunent  of  tLeriding-school,lieaddB,  "the  Viaerian 
"professorship  ia  of  fur  mure  seriuus  importance.  The  laws  of  hi* 
"  country  are  the  first  acience  of  an  Engiiahmwi  of  rank  and  fortune, 
"who  le  called  to  be  a  inagistrate,  and  may  hope  to  be  a  le^aUtnr. 
"  This  judicious  in  stitutioti  wuicoldlyentertainedlty  thegraverdoctor*, 
"  who  complained  (1  have  heard  thecomplalnt),  that  It  would  tak«  the 
"young  people  from  their  bookj  i  but  Mr.  Viner'i  benefaction  i*  not 
■>  unprofitah1c>  since  it  ha«  at  least  produced  the  excellent  Cominenta- 
','riea  of  Sir  William  Blackstone."  Giiion'iLifr.p.SX  Andinanother 
part,  having  stated  hia  inducements  for  bestowing'  attention  upon  new 
publications  ofmerit,  he  tells  us,  ''a  more  respectable  motive  may  be 
"  assigned  for  the  third  perusal  of  BlMkatone'*  Comnientaries,  and  a 
"copious  and  critical  abstract  of  that  English  work  WM  my  first  Mri- 
"oua  production  in  my  native  Imgruge,"  p.  141.  Such,  it  may  be 
obeerved,  are  even  the  remote  conaequencea  of  every  liberal  and  literary 
institution,  that  Viner's  Abridgment  may  have  contributed  in  no  incon- 
siderable degree  to  the  elegance  and  perapicuity  of  ^e  Decline  and 
Fall  of  the  Roman  Empire. 
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SECTION  THE  SECOND. 

OF  THE  NATURE  OF  LAWS  IN 
'GENERAL. 

Jl<AW,  in  its  most  general  and  comprehcniive  sense*  ng- 
niiies  a  rule  of  action  ;  and  is  applied  indiscriminately  to  all 
kinds  of  action,  whether  animate  or  inanimate)  mtional  or 
irrational.  Thus  we  say,  tlie  laws  of  modon,  of  gravitation, 
of  optics,  or  mechanics,  as  well  as  the  laws  of  nature  and  of 
nations.  And  it  is  that  rule  of  action,  which  is  prescribed 
by  some  superior,  and  which  the  inferior  is  bound  to  obey. 

Thus  when  the  supreme  being  formed  the  universe,  and 
created  matter  out  of  nothing,  he  impressed  certain  princi- 
ples upon  that  matter,  from  which  it  can  never  depart,  and 
without  which  it  would  cease  to  be.  When  he  put  that  mat- 
ter into  motion,  he  established  certain  laws  of  motion,  to 
which  all  moveable  bodies  must  conform.  And,  to  descend 
from  the  greatest  operations  to  the  smallest,  when  a  work- 
man forms  a  clock,  or  other  piece  of  mechanism,  he  esta- 
blishes at  his  own  pleasure  certuin  arbitrary  laws  for  its  di- 
rection ;  as  that  the  hand  shall  describe  a  given  space  in  a 
given  time ;  to  wlych  law  as  long  as  the  work  conforms,  so 
long  it  continues  in  perfection,  and  answers  the  end  of  its 
formation. 

If  wc  ferther  advance,  from  mere  inactive  matter  to  vege- 
table and  animal  life,  we  shall  find  them  still  governed  by 
laws ;  more  numerous  indeed,  but  equally  fixed  and  invaria- 
ble. The  whole  progress  of  plants,  from  the  seed  to  the  root, 
■nd  from  thence  to  the  seed  t^ain ;  the  method  of  animal 
nutrition,  digestion,  secretion,  and  all  other  branches  of  vital 
economy ;  are  not  leR  to  chance,  or  the  will  of  the  crea- 
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ture  itself)  but  are  performed  in  a  wondrous  involuntary 
manner^  and  guided  by  unening  rules  laid  down  by  the 
great  creator. 

This  then  is  the  general  signification  of  law^  a  rule  of 
action  dictated  by  some  superior  being :  and^  in  those  crea- 
tures that  have  neither  the  power  to  think,  nor  to  will,  such 
laws  must  be  invariably  obeyed,  so  long  as  the  creature  itself 
subsists,  for  its  existence  depends  on  that  obedience.  But 
laws,  in  their  more  confined  sense  (1),  and  in  which  it  is  our 


(1)  This  pe^hi^  is  the  only  sense  in  which  the  word  law  can  be 
strictly  used;  for  in  sU  cases  where  it  is  Jiot  applied  to  human  con- 
duct, it  may  be  considered  as  a  metaphor,  and  in  every  instance  a  more 
appropriate  term  maybe  found.  When  it  is  used  to  express  the  opera- 
tions of  the  Deity  or  Qreator,  it  comprehends  ideas  very  difierent  fix>m 
those  which  are  included  in  its  sigpufication  when  it  is  applied  to  man, 
or  his  other  creatures.  The  voUtions  of  the  Almighty  are  his  laws,  he 
h^  only  to  wiU  yvurUt  ^ttq  xeu  fyrvrrs.  When  we  apply  the  word 
lam  to  motion,  matter,  or  the  works  of  nature  or  of  art,  we  shall  find 
in  every  case,  that  with  equal  or  greater  propriety  and  perspicuity,  we 
might  have  used  the  words  quality ^  Property,  or  peculiarity.  We  say 
that  it  is  a  law  of  motion,  that  a  body  put  in  motion  in  vacuo  must  for 
ever  go  forward  in  a  straight  line  with  the  same  velocity ;  that  it  is  a 
law  of  nature,  that  particles  of  matter  shaU  attract  each  other  with  a 
force  that  varies  inversely  as  the  square  of  the  distance  from  each 
other ;  and  mathematicians  say,  that  a  series  of  numbers  observes  a 
certain  law,  when  each  subsequent  term  bears  a  certain  relation  or 
proportion  to  the  preceding  term :  but  in  all  these  instances  we  might 
as  weU  have  used  the  vrord  property  or  quality,  it  being  as  much  the 
property  of  aU  matter  to  move  in  a  straight  line,  or  to  gravitate,  as 
it  is  to  be  solid  or  extended ;  and  when  we  say  that  it  is  the  law  of 
a  series  that  each  term  is  the  square  or  square-root  of  the  preced- 
ing term,  we  mean  nothing  more  than  that  such  is  its  property  or 
peculiarity.  And  the  word  Ian  is  used  in  this  sense  in  those  cases 
only  which  are  sanctioned  by  usage ;  as  it  would  be  thought  a  harsh 
expression  to  say,  that  it  is  a  law  that  snow  should  be  white,  or  that 
fire  should  bum.  When  a  mechanic  forms  a  clock,  he  establishes 
a  model  of  it  either  in  fact  or  in  his  mhid,  according  to  his  plea- 
sure {  but  if  he  should  resolve  that  the  whe^%  of  his  clock  should 
move  contrary  to  the  usual  rotation  of  similar  pieties  of  piechanisro, 
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pcvwnt  bu^neM  to  coauder  Uwm,  denote  the  nilti,  not  of 
action  in  general)  but  of  human  action  or  conduct:  that  iS) 
the  precepts  bjr  which  man,  tUt:  noblest  of  all  sublunaiy 
beingSt  a  creature  endowed  with  both  reason  and  freewill,  is 
commanded  to  make  use  of  those  faculties  in  the  genend 
xegulation  of  his  behaviour. 

Mam,  considered  as  a  creature,  must  necessaiilf  be  subject 
to  the  lawi  of  his  creator,  for  he  is  entirely  a  dependent  being. 
A  being,  independent  of  any  other,  has  no  rule  to  pursue,  but 
such  as  he  prescribes  to  tumself;  but  a  state  of  dependence 
will  inevitably  oblige  the  infeiior  to  take  the  will  of  him,  on 
whom  he  depends,  as  the  rule  of  tus  conduct :  not  indeed  in 
every  paKicular,  but  in  oil  those  points  wherein  bis  depen- 
dence consists.  This  principle  therefore  has  more  or  less 
extent  and  effect,  in  proportion  as  the  superiority  of  the  one 
-and  the  dependence  of  the  other  is  greater  or  less,  absolute 
or  limited.  And  consequently,  as  man  depends  absolutely 
upon  his  maker  for  every  thing,  it  is  necessary  that  he  should 
in  all  points  conform  to  his  maker's  will. 

This  will  of^his  maker  is  called  the  Isw  of  nature.  For  as 
God,  when  he  created  matter,  and  endued  it  with  a  principle 
of  mobility,  established  certain  rules  for  the  perpetual  direc- 
tion of  that  motion ;  bo,  when  he  created  man,  and  endued 
him  with  freewill  to  conduct  himself  in  all  parts  of  life, 
he  laid  dowii  certain  immutable  laws  of  human  nature,  [_40] 
whereby  that  freewill  is  in  some  degree  regulated  and 

we  could  htu^y  with  any  proprietr  eitablUhed  by  aatgc  sppl?  ^e 
term  lira  to  his  BCheme.  When  iaw  is  siq>hed  to  any  other  object 
than  man,  it  cesses  to  contain  two  of  its  essential  ingredient  ideas,  vit. 
disobedience  and  punishment. 

Hooker,  in  the  beginning  ofhitEcdesiutical  Polity,  l&eth«  learned 
jud^,  has  with  incomparable  eloquence  interpreted  lav  in  Ki  most 
genera]  and  comprehensive  sense.  And  roost  writers  who  treat  fan 
u  a  science,  be^n  with  such  an  explanation.  But  the  Editor,  though 
it  may  ie^m  presumptuous  to  question  such  authority,  hai  thought  it 
his  duty  to  su^rest  these  fewohselrstioiu  upon  the  sigDificatioD  of  the 
word/mt. 
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restrained,  uid  gave  him  also  the  bcultjr  ofreuonto  ^Bcovef 
the  purport  of  those  lavs. 

CoNsiDERiito  the  cre&toronlf  as  a  being  of  infinite  ^oofr, 
tie  was  able  unquestionably  to  have  prescribed  whatever  lawi 
he  pleased  to  his  creature,  man,  however  unjust  or  severe. 
But  as  he  is  also  a  being  of  infinite  m*dom,  he  has  laid  down 
only  such  laws  as  were  founded  in  those  relations  of  justice) 
that  existed  in  the  nature  of  things  antecedent  to  any  post-' 
tive  precept.  These  are  the  eternal,  immutable  laws  of  good 
and  evil,  to  which  the  creator  himself  in  all  his  dispensations 
conforms ;  and  which  he  has  enabled  human  reastm  to  dis> 
cover,  so  far  as  they  are  necessary  for  the  conduct  of  human 
actions.  Such  among  others  are  these  principles :  that  we 
should  live  honestly(S),  should  hurt  nobody,  and  should  ren- 
der to-cvery  one  his  due ;  to  which  three  general  precepts 
Justinian*  has  reduced  the  whole  doctrine  of  law. 

But  if  the  discovery  of  these  first  principles  of  the  law  of 
nature  depended  only  upon  the  due  exertion  of  right  rea«»i, 
and  could  not  otherwise  be  obtained  than  by  a  chain  of  me- 
taphysical disquisitions,  mantdnd  would  lune  wanted  some 
inducement  to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  wo/ld  would  have  rested  content  in  mental  in- 
dolence, and  ignorance  its  inseparable  companion.  As 
therefore  the  creator  is  a  being,  not  only  of  infinite  fiovitr, 
and  wudom,  but  also  of  infinite  goodneat,  he  has  been  pleased 


(2)  It  it  rather  remarkable  that  both  Harris,  in  his  traoilation  of 
JiuUnian'a  Iiutitutes,  and  the  learned  Commentator,  whose  profouiul 
leaming  and  drgant  taite  in  the  datsjcs  no  one  will  question,  should 
render  in  Engiish,  AenwtJwMre,  to  Lve  honestly.  The  lanpiage  of  the 
Inttltutea  is  far  too  pure  to  admit  of  that  interpretation ;  and  besides, 
our  idea  of  honesty  is  fully  conveyed  by  the  vorda  tuum  cui^t  iribvere. 
I  should  presume  to  think  that  Aon«t^Ti'wrcBigmfiea  totive  honourably, 
'  or  with  decorum,  or  bicmeancr:  and  thaltliii  precept  was  intended  to 
comprize  that  class  of  duties,  of  which  the  violations  are  niinoiu  to 
society,  not  by  immediate  but  remote  consequencea,  as  drtinkenncgs, 
debauchery,  profaneneia,  extravagance,  j^aming:,  &c' 
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•0  to  contrive  the  consthutum  and  frame  of  huKulbity,  that 
wc  should  want  no  other  prompter  to  inquire  after  and  pur- 
sue the  rule  of  right,  but  onl^  our  own  self'lore,  that  uni- 
Tersal  principle  of  action.  For  he  has  bo  intimately  connectedi 
so  inseparably  interwoven  the  laws  of  eternal  justice,  with 
the  happineaa  of  each  individual,  that  the  latter  cannot  be 
attained  but  by  observing  the  former ;  and*  if  the  former  be 
punctually  obeyed,  it  cannot  but  induce  the  latter.  In  conse- 
quence of  which  mutual  connection  of  jusdce  and  , 
human  felicity,  he  has  not  perplexed  the  law  of  nature  [41  j 
with  a  multitude  of  abstracted  rules  and  precepts, 
referring  merely  to  the  fitness  or  unfitness  of  things,  as  some 
have  vainly  surmised ;  but  has  graciously  reduced  the  rule 
of  obedience  to  this  one  paternal  precept,  "  that  man  should 
"  pursue  his  own  true  and  substantial  happiness."  This  is 
the  foundation  of  wtut  we  call  ethics,  or  natural  law.  For 
the  several  articles  into  which  it  is  brancheij  in  our  systems, 
amount  to  no  more  than  demonstrating,  that  this  or  that 
action  tends  to  man's  real  happiness,  and  therefore  very 
justly  concluding  that  the  performance  of  it  is  a  part  of  the 
law  of  nature  ;  or,  on  the  other  hand,  that  this  or  that  action 
is  destructive  of  man's  real  htq>piness,  and  therefore  that  the 
law  of  nature  forbids  it. 

This  law  of  nature  being  coeval  with  mankind,  and  dictat- 
ed by  God  himself,  is  of  course  superior  in  obligation  to  any 
other.  It  is  binding  over  all  the  globe  in  all  countries,  and 
at  all  times :  no  human  laws  are  of  any  validity,  if  contrary 
to  diia  (3};  and  such  of  them  aa  are  valid  derive  all  their 

(3)  Lord  Chief  Justice  Hobirt  hu  also  idvuiced,  th>t  even  tn 
act  of  Pirliunent  mide  a^nst  natural  justice,  m  tu  mike  a  man  m 
judgt  uihis  own  cuise,  it  void  'mitgel{,fOi  jura  naturae  tuntimmutahi- 
iia,  and  they  Are  leget  legvm.  (Hob,  ST.)  With  deference  to  these 
hi^h  allthoritiel,  I  should  conceive  that  in  no  cue  whatever  can  a 
judge  oppose  his  own  opinion  and  authority  to  the  clear  will  and 
declaration  of  the  legialature.  His  province  ii  to  interpret  and 
obey  die  mandates  of  the  supreme  power  of  the  atate.  And  if  an 
BGt  of  parliameat.  if  we  could  suppose  such  a  case,  ihouldi  like  the 
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&rce,  an^all  their  BUthorityt  mediately  or  immediUelyt  from 
this  original. 

But  in  order  to  apply  this  to  the  paiticuhir  exigencies  of 
each  individual,  it  is  still  necessary  to  have  recourse  to  rea- 
son: whose  office  it  is  to  discover,  as  was  before  observed^ 
what  the  law  of  nature  directs  in  every  cih:unistance  of  life  -, 
by  considering,  what  method  will  tend  the  most  effectually 
to  our  own  substantial  happiness.  And  if  our  reason  were 
always,  as  in  our  Grst  ancestor  before'  his  traosgiresuon,  clear 
and  perfect,  unruffled  by  passions,  unclouded  by  prejudice, 
unimpaired  by  disease  or  intemperance,  -^he  task  would  be 
pleasuni  and  easy ;  we  should  need  no  other  guide  but  this. 
But  every  man  now  finds  the  contrary  in  his  own  experience  { 
that  his  reason  is  corrupt,  and  his  understanding  full  of 
ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  interposi- 
tion of  divine  providence ;  which,  in  compassion  to  the  frailty, 
the  imperfection,  and  the  blindness  of  human  reason, 
£42  j]  hath  been  pleased,  at  sundry  times  and  in  divers  man- 
ners, to  discover  and  enforce  its  laws  by  an  immediate 
and  direct  revelation.  The  doctrines  thus  delivered  tve  call  the 
revealed  or  divine  law,  and  they  are  to  be  found  only  in  the  holy 
scriptures.  These  precepts,  when  revealed,  are  found  upon 
comparison  to  be  really  a  part  of  the  original  law  of  nature, 

edict  of  HeroH,  command  all  the  cbildrAi  under  a  certiin  ag^e  to 
be  sUin,  the  yoA^e  ou^t  to  resign  hii  otHce  rather  than  be  auiiliary 
to  its  execution  ;  but  it  could  only  be  declared  void  by  the  same  legiS' 
lative  power  by  which  it  was  ordained.  If  the  judicial  power  were 
oompetent  to  decide  that  an  act  of  parliament  was  void  bccaiise  it  nst 
contrary  to  natural  juatice,  upon  an  appeal  to  die  Houie  uf  Lords  thil 
inconiiatency  would  be  the  consequence,  that  ai  Judjfei  they  must 
declare  void,  what  an  Ipgislatnra  they  hul  enacted  ibnuld  be  valid. 

The  learned  judge  himself  declare*  in  p.  91,  "if  tlie  parliament  will 
"  positively  enact  a  thing  to  be  done  which  ia  unreasonable,  I  know  of 
"  no  power  ii^thc  ordinary  forma  of  the  eoutitution,  that  is  vested  with 
"  authority  to  control  K." 
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M  they  tend  in  til  their  consequences  to  num'i  feUcity.  But 
-  we  are  not  from  thence  to  conclude  that  the  knovledge  of 
these  truths  vas  attainable  by  reason,  in  its  present  corrupt- 
ed state  ;  since  we  find  that,  until  they  vere  revealed,  they 
were  hid  from  the  wisdom  of  ages.  As  then  the  moral  pre- 
cepts of  this  law  are  indeed  of  the  same  original  with  those 
of  the  taw  of  nature,  so  their  intrinsic  obligation  is  of  equal 
strength  and  perpetuity.  Yet  undoubtedly  the  revealed  law 
is  of  infinitely  more  authenticity  than  that  moral  system, 
which  is  framed  by  ethical  writers,  aitd  denominated  the  na- 
tural law.  Because  one  is  the  law  of  nature,  expressly  de- 
clared so  to  be  by  God  himself;  the  other  is  only  what,  by 
the  assistance  of  human  reason,  we  ima^ne  to  be  that  law. 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  for- 
mer, both  would  have  an  equal  authority:  but,  till  then, 
they  can  never  be  put  in  any  competition  together. 

Upon  these  two  foundations,  the  law  of  nature  and  the 
law  of  revelation,  depend  all  human  laws  ;  that  la  to  say,  no 
human  laws  should  be  suffered  to  contradict  these.  There 
are,  it  is  true,  a  great  number  of  indifferent  points,  in  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
Cberty  ;  but  which  are  found  necessary  for  the  benefit  of  so.* 
ciety  to  be  restrained  within  certain  limits.  And  herein  it 
is  that  human  laws  have  their  greatest  Garce  and  efficacy  ; 
for,  with  regard  to  such  points  as  are  not  indifferent,  human 
laws  are  only  declai^tory  of,  sod  act  in  subordination  to,  the 
former.  To  instance  in  the  case  of  murder :  this  is  expressly 
forbidden  by  the  divine,  and  demonstrably  by  the  natural 
law  ;  and  from  these  prohibitions  arises  the  true  imlawful- 
ness  of  this  crime.  Those  human  laws  that  annex  a  pun- 
ishment to  it,  do  not  at  all  increase  its  morel  guilt,  or 
superadd  any  fresh  obligation  in  faro  comcientiae  to  ^43] 
abstain  from  its  perpetration.  Nay,  if  any  human  law 
should  allow  or  enjoin  us  to  commit  it,  we  are  bound  to 
transgress  that  human  law,  or  else  we  must  offend  both  the 
natural  and  the  divine.     But  with  regard  to  matters  that  arc 
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in  tliemaelrcs  indifferent)  and  are  not  commanded  or  fortudden. 
by  thoK  superior  laws  ;  such,  for  instance,  as  exporting  oF 
wool  into  foreig;n  countries ;  here  the  inferior  legislature  has 
scope  and  opportuiuty  to  interpose,  and  to  make  that  action 
unlawful  which  before  was  not  so. 

If  man  wtre  to  live  in  a  state  of  naturct  unconnected  with 
other  individuals,  there  would  be  no  occasion  for  any  other 
laws,  than  the  law  of  nature  (4),  and  the  law  of  God.  Neither 
could  any  other  law  possibly  exist :  for  a  law  always  supposes 
some  superior  who  is  to  make  it ;  and  in  a  state  of  nature  we 
«re  all  equal,  without  any  other  superior  but  him  who  is  the 
author  of  our  being.  But  man  was  formed  tor  society ;  and, 
as  is  demoimrated  by  the  writers  on  this  subject'^,  is  neither 
capable  of  living  alone,  nor  indeed  has  the  cour^>e  to  do  it. 
However,  as  it  b  impossible  for  the  whole  race  of  mankind  to 
be  united  in  one  great  society,  they  must  necessarily  divide  in- 
to many  ;  and  form  separate  states,  coin  mon wealths,  and  na- 
tions,  entirely  independent  of  each  other,  and  yet  liable  to  a 
mutual  intercourse.  Hence  ttrises  a  third  kind  of  law  to  regu- 
late this  mutual  intercourse  called  "  the  law  of  nations :" 
which,  as  none  of  tliese  states  will  acknowledge  a  superiority 
in  the  other,  cannot  be  dictated  by  any ;  but  depends  entirely 
upon  the  rules  of  natural  law,  or  upon  mutual  compacts,  trea- 
ties, leagues,  and  jigrecments  between  these  several  comrouni- 


(4)  The  Uw  of  nature,  or  morklity,  which  teu;he«  the  duty  to- 
ward! one's  neighbour,  would  scarce  be  wtnted  in  a  •olitary  state, 
where  inin  is  unconnected  with  man.  A  state  of  nature,  to  which  the 
laws  of  nature  or  of  morals  more  particularly  refer,  must  signify  the 
state  of  men  when  they  associate  together  previous  to,  or  independent 
of,  the  institutioDB  of  regular  government.  The  ideal  equality  of  ricd 
in  such  a  state  no  more  precludes  the  idea  of  a  law,  than  the  supposed 
equality  of  subjects  in  a  republic.  The  superior,  who  would  preicribe 
snd  enforcethelaw  in  a  state  of  nature,  woidd  be  the  coUective  force  of 
the  wise  sndgood,  as  the  superior  in  a  perfect  republic  is  »  msjontyof 
the  peoples  or  the  power  to  which  the  m^oriQ'  ddegate  tfaor  aalhsrity. 
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tiei :  10  the  constructioa  also  of  which  -compacts  ve  hftve  no 
other  rule  to  resort  to,  but  th«  Uw  of  nature » being  the  onlj  <me 
to  which  all  the  communitiei  are  equally  subject ;  and  there- 
fore the  cinl  law'  very  juMly  ofaserrea,  that  guod  naturaUt 
ratio  inter  omne»  hominet  cottttititiiy  vacatur  jtu  gentium.- 

Thus  much  I  thought  it  necessary  to  premiaecon-  [44^ 
cerniog  the  law  of  naturci  the  revealed  law,  and  the 
law  of  nations,  before  I  proceeded  to  treaV  more  fully  of  the 
principal  subject  of  this  section,  municipal  or  civil  law ;  that 
is,  the  rule  by  which  particular  districts,  communities,  or 
nations  are  governed ;  being  thus  defined  by  Justinian<i,  "/m 
"  eivilt  eat  quod  guitgue  tibi  flofiulu*  eonttUuil."  I  call  it 
munieiflal  law,  in  compliance  with  common  speech  i  for, 
though  strictly  that  expression  denotes  the  particular  cus- 
toms of  one  single  muHieiflium  or  free  town,  yet  it  may  with 
sufficient  propriety  be  applied  to  any  one  state  or  nation, 
which  is  governed  by  the  same  laws  and  customs. 

Municipal  law,  thus  understood,  is  properly  defined  to 
be  "  a  rule  of  civil  conduct  pitscribed  by  the  Supreme  power 
"  in  a  state,  commanding  what  is  right  and  prohibiting  what 
"  is  wrong  (s)."  Let  us  endeavour  to  explain  its  several 
properties,  as  they  arise  out  of  this  definition. 


(3)  Though  the  lesined  Judge  treats  thii  u  a  favourite  defiiution, 
yet  when  it  is  ci&mined,  it  will  not  perhapa  appear  ao  latitfactory, 
as  the  dL-finitian  of  ciril  or  mumcipal  Uw,  or  the  Uw  of  the  land,  dted 
above  from  Juatiniin's  Institutes ;  riz.  ^cd  guinjvr  ptftuht  iftmiS }U» 
iimtiluit,  id  iptiiu  prefiriutn  tivlatii  til,  voentMrfnc  j»t  cnilt,  ijaati  jut 
propriuia  ifitiiu  ciniMtrV.  • 

A  nunicipal  Uw  u  completely  exprcssrd  by  the  first  brand)  of  the 
definition,  "  A  rule  of  mil  conduct  preamfaed  by  the  aui^etae  powet 
"  in  a  state."  And  the  Utter  branch,  "  cotamMuUng  what  i*  right 
"  and  prohibiting  what  ii  wrong,"  must  either  be  luperftuous,  or 
convey  a  defective  idea  of  amunidpal  Uw(  for  if  ri^t  snd  wrong 
are  referred  to  tbe  ipt^iicipal  Uw  itaelf,  then,  wbstcrer  it  comnuuvh 
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AKD9  first)  it  is  a  rule:  not  a  transient  sudden  order  from 
a  superior  to  or  concerning  a  particular  person ;  but  something 
permanent)  uniform,  and  universal.  Therefore  a  particular 
act  of  the  legislature  to  confiscate  the  goods  of  Titius,  or  to 
attzilnt  him  of  high  treason,  does  not  enter  into  the  idea  of 
a  municipal  law :  for  the  operation  of  this  act  is  spent  upon 
Titius  only,  and  has  no  relation  to  the  community  in  general ; 
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is  right,  and  what  it  prohibits  is  wrong,  and  this  clause  would  be 
insignificant  tautologj'.  But  if  right  and  wrong  are  to  be  refeilped  to 
the  law  of  nature,  then  the  definition  will  become  deficient  or  erro* 
negus ;  for  though  the  municipal  law  may  seldom  or  never  command 
what  is  wrong,  yet  in  ten  thousand  instances  it  forbids  what  is  light* 
It  forbids  an  unqualified  person  to  kill  a  hare  or  a  partridge ;  it  for- 
bids a  man  to  exercise  a  trade  without  having  served  seveii  yean  as  an 
apprentice  ;  it  forbids  a  man  to  keep  a  horse  or  a  servant  without  pay- 
ing the  tax.  Now  all  these  acts  were  perfectly  right  before  the  prohi- 
tion  of  the  municipal  law.  Though  the  latter  part  of  Cicero's  defini- 
tion of  a  law  of  nature  is  something  similar,  yet,  when  it  is  codsi^ered, 
it  will  be  found  to  be  free  from  the  objections  here  suggested.  Lex  eif 
tumtna  ratio  itutita  a  natura  qiut  jubet  ea^  qutt  Jadenda  sunt  prohibettiue 
contraria.  Cic.  de  Leg.  lib.  i.  c.  6. 

The  description  of  law  given  by  Demosthenes  is  perhaps  the  most 
perfect  and  satisfactory  that  can  be  conceived :  C*  it  vlf^ui  r«  fiKM$v 
KUt  TO  KcO^f  xMt  ro  vupupifcv  fipuXarrut,  tuci  rare  ^trfifo-u  suu  iirnfif 
ev^t^,  Kttiof   TUTc  vfofoifyjuut  i^th'tx^*  ^ctTtf  ^rvt  xai  0  fuiov,  km) 

i  ri  ^ui  iV<  f0f^i  tv^nMM  fuf  x«i  iS^of  S-tSv,  iiyi*^  S'  iv^m'jrtn  ^an- 
puff,  iwitfo^^fut  is  rm  Uho-Imv,  km]  mitiio-im  ufAM^lnfiirmtf  xiXicti  it 
9-vfBwm  «««wi'  tM^  n*  rmo-i  wf cobnut  ^ti*  ru^  if  rii  Waii.  *«  The^de- 
•'  sign  and  object  of  laws  is  to  ascertain  what  is  just,  honourable,  and 
¥  expedient ;  and  when  that  is  discovered,  it  is  proclaimed  as  a  gene- 
^<  ral  oiNiinance,  equal  and  impartial  to  all.  This  is  the  origin  of  law, 
"  which/ f<ir  various  reasons,  all  are  under  an  obligation  to  obey;  but 
"  especially  because  all  law  is  the  invention  and  gift  of  Heaven,  the 
"Tcsolution  of  wise  men,  the  correction  of  every  offence,  and  the 
*«  general  compact  of  the  sUte ;  to  live  in  conformity  with  which  is 
**  the  duty  of  every  individual  in  society.'*  Orat.  1.  cont,  Arittogiu 
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it  te  ruber  a  sentence  than  a  law.  But  an^act  to  declare  that 
the  crime  of  which  Titius  is  accused  Aall  be  deemed  liigb 
treason  i  this  has  permanency,  imiformity,  and  universality, 
and  therefore  is  properly  a  ruie.  It  is  also  called  a  rule,  ta 
distinguish  it  from  advite  or  coutuet,  which  we  are  at  lUterty 
to  follow  or  not,  as  we  see  proper,  and  to  judge  upon  the 
reasonableness  or  uareasonabteness  of  the  thing  advised : 
whereas  our  obedience  to  the  lav  depends  not  upon  our  qfi- 
firoSdiion,  but  upon  the  maker's  mil.  Counsel  is  only  matter 
of  persuaww,  law  is  matter  of  injuncti<Hi ;  counsel  acts  only 
upon  the  willing,  law  upon  the  unwilling  also. 

It  is  also  called  a  rule  to  distinguish  it  from  a  com-  [45^ 
pact  or  agreement;  for  a  compact  is  a  promise  pro- 
ceeding-^rom  us,  law  is  a  command  directed  to  us.  The  lani 
guage  of  a  compact  is,  "  I  will,  or  will  not,  do  this ;"  that  of 
a  law  is, "  thou  shalt,  or  Ahalt  not,  do  it."  It  is  true  there  is 
an  obligation  which  a  compact  carries  with  it,  equal  in  point 
of  conscience  to  that  of  a  law ;  but  then  the  original  of  the 
obligation  is  different.  In  compacts,  we  ourselves  determipe 
and  promise  what  shall  be  done,  before  we  are  obliged  to  do 
it ;  in  laws,  we  are  obliged  to  act  without  ourselves  deter- 
mining or  promiung  any  thing  at  all.  Upon  these  accounts 
law  is  defined  to  be  "  a  nffc." 

Municipal  law  is  iiao  "  a  rule  of  civil  conduct."  This 
distinguishes  mimicipal  law  irom  the  natural,  or  revealed  ; 
the  former  of  which  is  the  rule  of  moral  conduct,  and  the  lat< 
ter  not  only  the  rule  of  moral  conduct,  but  also  the  rule  of 
faith.  These  regard  man  as  a  creature,  and  point  out  bis 
duty  to  God,  to  himself,  and  to  his  neighbour,  conH^ered  in 
the  light  of  an  individual.  But  municipal  or  civil  law  rt^ards 
him  also  as  a  citizen,  and  bound  to  other  duties  towards  his 
neighbour,  than  those  of  mere  nature  and  religfon  :  duties, 
which  he  has  engaged  in  by  enjoying  the  benefits  of  the 
common  union  j  and  which  amount  to  no  more,  than  that  he 
do  contribute,  on  bis  part,  to  the  subsistence  and  peace  of 
the  society.  ^ 

VOL,  t.  7 
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It  IB  likewrse  "  a  rule  fircacribed"  Because  a  bare  reso- 
lution, confined  in  tht  breast  of  the  legislator,  without  mani- 
festing itself  by  some  external  si|:n,  can  never  be  properiy 
a  law.  It  is  recjuisite  that  this  resolution  be  notified  to  the 
people  who  are  to  cAtey  it.  But  the  manner  in  which  this 
notification  is  to  be  made,  is  matter  of  very  great  indiffer- 
ence. It  may  be  notified  by  uniTenal  tradition  and  long 
pracdce,  which  supposes  a  previous  pnUication,  and  is  the 
case  of  the  common  law  of  England.  It  may  be  notified, 
viva  toee,  by  officers  appointed  for  that  purpose,  as  is  dons 

with  regard  to  proclamations,  and  such  acts  of  parlia- 
[46]     ment  as  are  appointed  to  be  publicly  read  in  churches 

and  other  assemblies.  It  may  lastly  be  notified  by 
writing,  printing,  or  the  like;  which  is  the  general  course 
taken  with  all  our  acts  of  parliament.  Yet,  whatever  way  is 
made  use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in 
the  most  public  and  perspicuous  manner ;  not  like  Caligula, 
who  (according  to  Dio  Cassius)  wrote  his  laws  in  a  very 
sAall  character,  and  hung  them  up  oo  high  {ullars,  the  more 
effectually  to  insnare  the  people.  There  is  still  a  more  un- 
reasonable method  than  this,  which  is  called  making  of  laws 
ex  fiott  facio  {  when  after  an  action  (indifferent  in  itself)  is 
committed,  the  le^lator  then  foe  the  first  time  declares  it 
to  have  been  a  crime,  and  inflicts  a  punishment  upon  the 
person  who  has  committed  it.  Here  it  is  impossible  that 
the  party  could  foresee  that  an  action,  innocent  when  it  was 
done,  should  be  afterwards  converted  to  guilt  by  a  subse- 
quent law ;  he  had  therefore  no  cause  to  abstain  from  it ; 
and  all  punishment  for  not  abstaining  must  of  consequence 
be  crdel  and  unjust'.     All  laws  should  be  therefore  made  to 
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'■KUDU',  noiit  duadrcln  olmlae.  Irgn 

(6)  An  ex  pott  faao  law  may  be  either  of  ■  public  or  of  a  pri- 
vate nature :  snd  when  we  tpcak  genlcaUy  of  an  «x  ^r  faao  law, 
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Commence  in  Juturo,  and  be  notified  bebrc  theii*  ciRii- 
inencenient ;  which  is  implied  in  the  term  **  ftretcribed" 
But  when  this  rule  is  in  the  usual  maimer  notited,  or 
prescribed,  it  is  then  the  subject's  business  to  be  thoroughly 
«cquiuiited  therewith;  for  if  ignorance,  of  what  he  might 
know,  were  admitted  w  a  legitimate  ezctise,  the  lavs  would 
be  of  no  effect,  but  might  alwajrs  be  eluded  with  impunity. 

But  bnher:  municipal  law  is***  a  rule  of  civil  conduM 
**  prescribed  by  tkt  aufireme  ftoxaer  in  a  elate."  For  legislature, 
as  was  before  observed,  is  the  greatest  act  of  superiority  that 
can  be  exercised  by  one  being  over  another.  Wherefore  it  is 
requiute  to  the  very  essence  of  a  law,  that  it  be  made  by  the 
supreme  power.  Sovereignty  and  lefpslature  are  i^eed  con- 
vertible terms ;  one  cannot  subsist  without  the  other. 

This  will  naturally  lead  us  into  a  short  inquiry  con-    ^47} 
ceming  the  nature  of  society,  and  civil  government ; 
and  the  natural,  inherent  right  that  bel(mga  to  the  sovereignty 
of  a  state,  wherever  that  sovereignty  be  lodged,  of  making 
and  enforong  laws. 

Tns  only  true  and  natural  foundations  of  society  arc  the 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
with  some  theoretical  writers,  that  thenf  .ever  was  a  time  when 
there  waa  no  such  thing  as  society,  either  nattiral  or  civil  j  and 
that,  from  the  impulse  of  reason,  and  through  a  sense  of  their 
wants  and  weaknesses,  individuals  met  together  in  a  large 
plun,  entered  into  an  original  contract,  and  chose  the  tallest 
man  present  to  be  their  governor.  This  notion,  of  an  ac- 
tually existing  unconnected  state  of  nature,  is  too  wild  to  be 
seriously  admitted  :  and  besides  it  is  plainly  contradictory  to 
the  revealed  accounts  of  the  primitiveortginof  mankind,  and 
their  preservation  two  thousand  years  afterwards ;  both  which 
were  effected  by  the  means  of  single  femilies.  These  formed 
the  first  natural  society,  among  themselves ;  which,  every  day 

we  perti^B  always  mean  a  law  which  compreliendB  the  whole  com- 
munitj.  The  Homan  privilegia  seem  to  correBpond  to  our  bilU  of 
attainder,  and  bills  of  pains  and  penaltiea,  which,  tho<^h  in  their 
nature  they  are  txptitfacta  laws,  yet  are  seldom  called  so. 
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oKtending  its  limits,  laid  the  first  though  imperfect  rudiments 
of  civy  or  political  society :  and  when  it  grew  too  largre  to  sub* 
sist  with  convenience  in  that  pastoral  state,  wherein  the  pa- 
triarchs appear  to  have  lived,  it  necessarily  subdivided  its^f  by 
various  migradons  into  more.  Afterwards,  as  agriculture  vor 
creased,  'Which  employs  and  can.  maintain  a  much  greater 
number  of  hands,  migrations  became  less  frequent:  and  va- 
rious tribes,  which  had  formerly  separated,  reunited  again ; 
sometimes  by  compulsion  and  conquest,  sometimes  by  acci- 
dent, and  sometimes  perhaps  by  compact.  But  though  society 
had  not  its  formal  beginning  from  any  convention  of  individ- 
uals, actuated  by  their  wants  and  their  fears ;  yet  it  is  the  9enMe 
of  their  ^akness  and  imperfection  that  keepM  mankind  to- 
gether ;  that  demonstrates  the  necessity  of  this  union :  and 
that  ther^ore  is  the  solid  and  natural  foundation,  as  well  as 
the  cement  of  civil  society.  And  this  is  what  we  mean  by  the 
original  contract  of  society ;  which,  though  perhaps  in  ho  in- 
stance it  has  ever  been  formally  expressed  at  the  first  institu- 
tion of  a  state,  yet  in  nature  and  reason  must  always  be 
[48]  understood  and  implied,  in  the  very  act  of  associating 
together :  namely,  that  the  whole  should  protect  all  its 
parts,  and  that  every*part  should  pay  obedience  to  the  will  of 
the  whole,  or,  in  other  words,  that  the  community  should 
guard  the  rights  of  each  individual  member,  and  that  (in  re- 
turn for  this  protection)  each  individual  should  submit  to  the 
laws  of  the  community ;  without  which  submission  of  all  it 
was  impossible  that  protection  could  be  certainly  extended 
to  any. 

P  OR  when  civil  society  is  once  formed,  government  at  the 
same  time  results  of  course,  as  necessary  to  preserve  and  to 
keep  that  society  in  order.  Unless  some  superior  be  consti- 
tuted, whose  commands  and  decisions  all  the  members  are 
bound  to  obey,  they  would  still  remain  as  in  a  state  of  na- 
ture, without  any  judge  upon  earth  to  define  their  several 
rights,  and  redress  their  several  wrongs.  But,  as  all  the 
members  which  compose  this  society  were  naturally  equalf 
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it  may  be  aiked,  in  whose  hands  are  the  reins  of  gorerninent 
to  be  intrasted?  To  this  the  genend  answer  is  easy ;  but  the 
application  of  it  to  particular  cases  has  occasioned  one  half 
of  those  mischiefs,  which  are  apt  to  ptoieed  from  misguided 
political  zeal.  In  general,  all  mankind  will  agree  that  govern-' 
roent  should  be  reposed  in  such  perstxis,  in  whom  those 
qualities  are  most  likely  to  be  found,  the  perfection  of  which 
is  among  the  attributes  of  him  who  is  emphatically  styled 
the  supreme  being ;  the  three  grand  requisites,  I  mean  of 
wisdom,  of  goodness,  and  of  power:  wisdom,  to  discern 
the  real  interest  of  the  community  ;  goodness,  to  endeavour 
always  to  pursue  that  real  interest ;  and  strength,  or  power, 
to  carry  this  knowledge  and  intention  into  action.  Tfaiese 
are  the  natural  foundations  of  sovereignty,  and  these  are  the 
requisites  that  ought  to  be  found  in  every  well  constituted, 
frame  of  govJmment. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  Is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  my  business 
or  intention  to  enter  into  any  of  them.  However  they 
began,  or  by  what  right  soever  they  subsist,  there  is  ^49] 
and  must  be  in  all  of  then\  a  supreme,  irresistible, 
absolute,  uncontrolled  authority,  in  whicli  the  jura  timmi 
imflerii,  or  the  rights  of  sovereignty,  reside.  And  this  autho- 
rity is  placed  in  those  hands,  wherein  (according  to  tlie 
opinion  of  the  fbimders  of  such  respective  states,  either 
expressly  given,  or  collected  from  their  tacit  approbation) 
the  qualities  requisite  for  supremacy,  wisdom,  goodness,  and 
power,  are  the  most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than 
three  regular  forms  of  government ;  the  first,  when  the 
sovereign  power  is  lodged  in  an  aggregate  assembly  consist- 
ing of  all  the  free  members  of  a  commimity,  wliich  is  called 
a  democracy ;  the  second,  when  it  is  lodged  in  a  council, 
composed  of  select  members,  and  then  it  is  styled  an  aristo* 
cracy ;  the  last,  when  it  is  intrusted  in  the  hands  of  a  unglc 


49  1»  THS  MATDRC  OT  IHTRAIl. 

persoU)  Hid  then  It  takes  the  name  of  a  monarchy.  All  other 
■pecies  of  govemmenti  they  sayj  are  either  corraptioM  of, 
or  reducible  to,  these  three. 

Bt  the-soverei^  power,  as  waa  before  observed,  is  meant 
the  making  of  laws;  for  wherever  that  power  residea,  all 
others-must  conform  to,  and  be  directed  by  it,  whatever  tcp- 
pearance  the  outward  form  and  adminiatratioa  of  the  govem- 
ment  may  put  on.  For  it  ia  at  any  time  in  the  option  of  tho 
legiahkture  to  alter  that  form  and  administration  by  a  new 
edict  or  rule,  and  to  put  the  execution  of  the  l&ws  into  what- 
ever hands  it  pleases ;  by  constituting  one,  or  a  few,  or  many 
executive  ma^atrates :  and  all  the  other  powers  of  the  state 
must  obey  the  le^slative  power  in  the  discharge  of  their 
several  functions,  or  else  the  constitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  reudea 
in  the  people  at  large,  public  virtue,  or  goodness  of  intention 
is  more  likely  to  be  found,  than  either  of  the  other  qualitiea 
of  government.  Popular  assemblies  are  frequently  foolish 
in  their  contrivance,  and  weak  in  their  e^cecudon ;  but  gene- 
rally mean  to  do  the  thing  that  is  right  and  just,  and  have 
always  a  degree  of  patriotism  or  public  spirit.  In 
[|S0]  aristocracies  there  is  more  wisdom  to  be  found,  than 
in  the  other  frames  of  government;  being  composed, 
orintendedtobecomposed,ofthe  most  experienced  citizens; 
but  there  is  less  honesty  than  in  a  republic,  and  less  strength 
than  in  a  monarchy.  A  monarchy  is  indeed  the  most  power- 
ful of  any ;  for  by  the  entire  conjunction  of  the  legislative 
and  executive  powers  all  the  sinews  of  government  are  knit 
together,  and  imited  in  the  hand  of  the  prince  i  but  then 
there  is  imminent  danger  of  his  employing  that  strength  to 
improvident  or  oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  of  them, 
their  several  perfections  and  imperfections.  Democracies 
are  usually  the  best  calculated  to  direct  the  end  of  a  law ; 
aristocracies  to  invent  the  means  by  which  that  end  shall  be 
ebtained ;  and  monarchies  to  carry  those  means  into  execu- 
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tioD.  And  the  ancients,  u  wu  observedi  had  in  general  no 
Idea  of  any  other  permanent  form  of  government  but  these 
three :  for  though  Cicero'  declares  himself  of  opinicm,  "  e—e 
**  ofilimt  eoiuliiutam  ,remfiu6lieam^  quae  ex  tribu*  generibut 
*^  ilU;  regali,  ofitimo,  et  fiofiuiari,  ait  modice  eonfiua;"  jtt 
Tacitus  treats  this  notion  of  a  mixed  goTcmment,  formed 
•ut  of  them  all,  and  partaking  of  the  advant^^s  of  each,  as 
a  TisioDary  whim,  and  one  that,  if  effected,  could  never  be 
lasting  or  secures. 

But,  happily  for  us  of  this  island,  the  British  constitution 
has  long  remained,  and  I  trust  will  long  continue,  a  standing 
exception  to  the  truth  of  this  observation.  For,  as  with  us 
the  executive  power  of  the  laws  is  lodged  in  a  single  person,  ' 
they  have  all  the  advantages  of  strength  and  despatch,  that 
are  to  be  foimd  in  the  most  absolute  monarchy  :  and  as  the 
legislature  of  the  kingdom  is  intrusted  to  three  distinct 
powers,  entirely  independent  of  eath  other;  first,  the  lung; 
secondly,  the  lords  spiritual  and  temporal,  which  is  an  aris- 
locratical  assembly  of  persons  selected  for  their  piety, 
their  Urth,  their  wisdom,  their  valour,  or  their  pro-  fsij 
perty;  and,  thirdly,  the  house  of  commons,  freely 
chosen  by  the  people  from  amoi^  themselves,  which  makes 
it  a  kind  of  democracy  ;  as  this  aggregate  body,  actuated  by 
different  springs,  and  attentive  to  tUfferent  interests,  com- 
poses the  British  parliament,  and  has  the  supreme  disposal 
of  every  thing  i  there  can  no  inconvenience  be  attempted  by 
either  of  tlie  three  branches,  but  will  be  withstood  by  oqe  of 
the  other  two ;  each  branch  being  armed  with  a  negative 
power,  sufficient  to  repel  any  innovation  which  it  shall  think 
inexpedient  or  dangerous. 

Hbiik  then  is  lodged  the  sovereignty  of  the  British  consti* 
tution ;  and  lodged  as  beneficially  as  is  possible  for  society. 
For  in  no  other  shape  could  we  be  so  certain  of  finding  the 
diree  great  qualities  of  government  so  well  and  so  h^ipily 
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united.  If  the  BUpreme  power  were  lodged  in  any  one  of 
the  three  branches  separately,  we  mast  be  expoKd  to  the 
inconveniences  of  either  absolute  monarchy,  aristocracy,  or 
democracy;  and  so  want  two  of  the  three  principal  ingre- 
dients of  good  polity,  either  virtue,  wisdom,  or  poner.  If  it 
were  lodged  in  any  two  of  the  branches ;  for  instance,  in  the 
king  and  bouse  of  lords;  our  laws  might  be  providently 
made,  and  well  executed,  but  they  might  not  always  have 
the  good  of  the  people  in  view;  if  lodged  in  the  king  and 
commons,  we  should  want  that  circumspection  and  media- 
tory caution,  which  the  wisdom  of  the  peers  is  to  afibrd:  if 
the  supreme  rights  of  legislature  were  lodged  in  the  two 
houses  only,  and  the  king  had  no  negative  upon  their  pro- 
ceedings, they  might  be  tempted  to  cncpoach  upon  the  roya> 
prerogative,  or  perhaps  to  abolish  the  kingly  office,  and 
thereby  weaken  (if  not  totally  destroy)  the  strength  of  the 
executive  power.  But  the  constitutional  government  of  this 
island  is  so  admirably  tempered  and  compoimded,that  nothing 
can  endanger  or  hurt  it,  but  destroying  the  equilil^rium  of 
power  between  one  branch  of  the  legislature  and  the  rest. 
For  if  ever  it  should  happen  that  the  independence  of  any 
one  of  the  three  should  be  lost,  or  that  it  should  become  sub- 
servient to  the  views  of  either  of  the  other  two,  there 
[S3j  would  soon  be  an  end  of  our  constitution.  The  legis- 
lature would  be  changed  from  that,  which  (upon  the 
supposition  of  an  original  contract,  either  actual  or  implied) 
is  presumed  to  have  been  originally  set  up  by  the  general 
consent  and  fundamental  act  of  the  society:  and  such  a 
change,  however  effected,  is  according  to  Mr.  Locke''  (who 
perhaps  carries  his  theory  too  far)  at  once  an  entire  dissolu- 
tion of  the  bands  of  government ;  and  the  people  are  thereby 
reduced  to  a  state  of  anarchy,  with  liberty  to  constitute  to 
themselves  a  new  legislative  power. 

Having  thus  cursorily  considered  the  three  usual  species 
of  government,  and  our  own  singular  constitution,  selected 
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and  compounded  from  them  al1i  I  proceed  to  observe,  that, 
u  the  power  of  making  laws  constitutes  the  supreme  author- 
ity, so  wherever  the  supreme  authority  in  any  state  resides, 
it  is  the  right  of  that  authority  to  make  laws ;  that  is,  in  the 
words  of  our  definition,  to  firescribe  ihr  rule  of  civil  action. 
And  this  may  be  discovered  from  the  very  end  and  institution 
of  civil  states.  For  a  state  is  a  collective  body,  composed 
of  a  multitude  of  individuals,  united  for  their  safety  and  con- 
venience, and  intending  to  act  together  as  one  man.  If  it 
therefore  is  to  act  as  one  man,  it  ought  to  act  by  one  uniform 
win.  But,  inasmuch  as  political  communities  are  made  up 
of  many  natural  persons,  each  of  whom  has  his  particular 
will  and  inclination,  these  several  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  disposed  into  a 
lasting  harmony,  so  as  to  constitute  and  produce  that  one 
uniform  will  of  the  whole.  It  can  therefore  be  no  other- 
wise produced  than  by  a  ftoUtieal  union  ;  by  the  consent  of  all 
persons  to  submit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  or  more  assemblies  of  men,  to  whom  the  su- 
preme authority  is  entrusted:  and  this  will  of  that  one  man, 
or  assemblage  of  men,  is  in  different  states,  according  to 
their  different  constitutions,  understood  to  be  law. 

Thus  far  as  to  the  right  of  the  supreme  power  to  make 
laws;  but  farther,  it  is  its  duly  likewise.  For  since  the 
respective  members  are  bound  to  conform  themselves  [53] 
to  the  will  of  the  state,  it  is  expedient  that  they  receive 
directions  from  the  state  declaratory  of  that  its  will.  But,  as 
it  is  impossible,  in  so  great  a  multitude,  to  give  injunctions 
to  every  particular  man,  relative  to  each  particular  action,  it 
is  therefore  incumbent  on  the  state  to  establish  general  rules, 
for  the  perpetual  information  and  direction  of  all  persons  in 
all  points,  whether  of  positive  or  negative  duty.  And  this,  in 
order  that  every  man  may  know  what  to  look  upon  as  hia 
-own,  what  as  another's ;  what  absolute  and  what  relative  du- 
ties are  required  at  hU  hands ;  what  iff  to  be  esteemed  honest, 
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diahoneat,  or  indifierent ;  what  degree  every  maa  retains  of 
his  naUinO  liberty ;  what  he  has  given  t^  as  the  price  of  the 
benefits  of  society;  and  after  what  manner  each  person  is  to 
moderate  the  use  and  exercise  of  those  rights  which  the  state 
assigns  him,  in  order  to  promote  and  secure  the  public  tran- 
quillity. 

From  what  has  been  advanced)  the  truth  of  the  former 
branch  of  our  definition,  is  (I  trust)  sufficiently  evident;  that 
"  murUdfiat  lavi  it  a  rule  of  civil  conduct  fireteribed  by  the  lu- 
*•  ftreme  fiower  in  a  tlaCe."  I  proceed  now  to  the  latter  branch 
of  it;  that  it  is  a  rule  so  prescribed,  "  commanding  what  i» 
"  right,  and  ftroAiiiiing  what  it  wrong." 

Now,  in  order  to  do  this  completely,  it  is  first  of  all  ne- 
cessary  that  the  boundaries  of  right  and  wrong  be  established 
and  ascertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  course  that  it  is  likewise  the  business  of  the 
law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these 
rights  and  to  restrain  or  redress  these  wrongs.  It  remains, 
therefore,  only  to  condder  in  what  manner  the  law  is  said 
to  ascertain  the  boundaries  of  right  and  wrong ;  and  the 
methods  which  It  tukes  to  command  the  one  and  prohibit 
the  other. 

For  this  purpose  every  law  may  be  said  to  consist  of  seve- 
ral parts :  one,  dtclaraloiyi  whereby  the  rights  to  be  observed, 
and  the  wrongs  to  be  eschewed,  are  clearly  defined 
f54]  and  laid  down :  another,  directory;  whereby  the  sub- 
ject is  instructed  and  enjoined  to  observe  those  rights, 
and  to  abstain  from  the  commission  of  those  wrongs :  a  third, 
remedial;  whereby  a  method  is  pointed  out  to  recover  a  man's 
private  rights,  or  redress  his  private  wrongs :  to  which  may 
be  added  a  fourth,  usually  termed  the  tanction^  or  -nindicatort/ 
branch  of  the  law;  whereby  it  is  signified  what  eril  or  penalty 
shaJl  be  incurred  by  such  as  commit  any  public  wrongs,  and 
transgress  or  neglect  their  duty. 

With  regard  to  the  first  of  these  the  declaratory  part  of 
the  municipal  law,  this  depends  not  so  much  upon  the  law 
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^  of  revelation  or  of  nature,  as  upon  the  wisdom  and  will  of  the 
legislator.  This  doctrine,  which  before  was  slightly  touched^ 
deserves  a  more  particular  explication.  Those  rights  then 
which  God  and  nature  have  established,  and  are  therefore  call- 
ed natural  rights,  such  as  are  life  and  liberty,  need  not  the  aid 
of  human  laws  to  be  more  effectually  invested  in  every  man 
than  they  are ;  neither  do  they  receive  any  additional  strength 
when  declared  by  the  munirijMl  laws  to  be  inviolable.  On  the 
contrary,  no  human  legislature  has  power  to  abridge  or  des- 
troy them,  unless  the  owner  shall  himself  commit  some  act 
that  amounts  to  a  forfeiture.  Neither  do  divine  or  natural  c(u> 
liet  (such  as,  for  instance,  the  worshipof  God,  the  maintenance 
of  children,  and  the  like)  receive  any  stronger  sanction  from 
being, also  declared  to  be  duties  by  the  law  of  the  land.  The 
case  is  the  same  as  to  crimes  and  misdemesnors,  that  are  for- 
bidden by  the  superior  laws,  and  therefore  styled  mala  in  at, 
such  as  murder,  theft,  and  perjury ;  which  contract  no  addi- 
tional turpitude  from  being  declared  unlawful  by  the  inferioi- 
legislature.  For  that  legislature  in  all  these  cases  acts  only,  as 
was  before  observed,  in  subordination  to  the  great  Uwgiver, 
transcribing  and  publishing  his  precepts.  So  that,  upon  the 
whole,  the  declaratory  part  of  the  municipal  law  has  no  force 
or  operetian  at  all,  with  regard  to  actions  that  are  naturally  and 
intrinsically  right  or  wrong. 

But,  with  regard  to  things  in  themselves  Indifferent,  [55] 
the  case  is  entirely  altered.  These  become  either  right 
or  wrong,  just  or  unjust,  duties  or  misdemesnors,  according 
ts  the  municipal  legislator  sees  proper,  for  promoting  the  wel- 
fare of  the  society,  and  more  effectually  carrying  on  the  pur- 
poses of  civil  life.  Thus  our  own  common  law  has  declared, 
that  the  goods  of  the  wife  do  instantly  upon  marriage  become 
the  property  and  right  of  the  husband ;  and  our  statute  law 
has  declared  all  monopolies  a  public  offence :  yet  that  right, 
aiid  this  offence,  have  no  foundation  in  nature ;  but  are  merely 
created  by  the  law,  for  Uie  purpoacs  of  civil  sodety.  And 
snnetimes,  where  the  thing  itself  has  its  rise  from  the  law  of 
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nature,  the  particular  circumstances  and  mode  of  doing  it  be- 
come right  or  wrong,  as  the  laws  of  the  land  shall  direct. 
Thus,  for  instance,  in  civil  duties ;  obedience  to  superiors  is 
the  doctrine  of  revealed  as  well  as  natural  religion :  but  who 
those  superiors  shall  be,  and  in  what  circumstances,  or  to  what 
degrees  t'.ey  shall  be  obeyed,  it  is  the  province  of  human  laws 
to  determine.  And  so,  as  to  injuries  or  crimes,  it  must  be  left 
to  our  own  legislature  to  decide,  in  what  cases  the  seising  an- 
other's cattle  shall  amount  to  a  trespass  or  a  theft ;  and  where 
it  shall  be  a  justifiable  action,  as  when  a  landlord  takes  them 
by  way  of  distress  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law: 
and  the  directory  stands  much  upon  the  same  footing  ;  for  this 
virtually  includes  the  former,  the  declaration  being  usually  col- 
lected from  the  direction.  The  law  that  says,  "  thou  shall  not 
steal,"  implies  a  declaration  that  stealing  is  a  cnme.  And  we 
have  seen*  that,  in  things  naturally  indifferent,  the  very  es- 
sence of  right  and  wrong  depends  upon  the  direction  of  the 
laws  to  do  or  to  omit  them. 

The  remedial  part  of  the  law  is  so  necessary  a  consequence 
of  the  former  two,  that  laws  must  be  very  vague  and 
[56]  imperfect  without  it.  For  in  vain  would  rights  be  de- 
clared, in  vain  directed  to  be  observed,  if  there  were  no 
method  of  recovering  and  asserting  those  rights,  when  wrong- 
fully withheld  or  invaded.  This  is  what  we  mean  properly, 
when  we  speak  of  the  protection  of  the  law.  When,  for  in- 
stance, the  declaratory  part  of  the  law  has  said,  "  that  the  field 
"  or  inheritance,  which  belonged  to  Titius's  father,  is  vested  by 
"his  death  in  Titius;"  and  the  directory  part  has  "  forbidden 
w  any  one  to  enter  on  another's  property,  without  the  leave  of 
"  the  owner :"  if  Gaius  after  this  will  presume  to  take  posses- 
sion of  the  land,  the  remedial  part  of  the  law  will  then  interpose 
its  office ;  will  make  Gidus  restore  the  possession  to  Titius,  and 
also  pay  him  damages  for  the  invasion. 

i  See  page  43. 
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With  regard  to  the  umeUon  of  laws,  or  the  evil  that 
may  attend  the  breach  of  public  duties ;  it  is  observed,  that 
human  legislators  have  for  the  most  part  chosen  to  make  the 
sanction  of  their  laws  rather  vindicatory  than  remuneratory, 
or  to  con^st  rather  in  punishments,  than  in  actual  particular 
rewards.  Because,  in  the  first  place,  the  quiet  enjoyment 
and  protection  of  all  our  civil  rights  and  liberties,  which  are 
the  sure  and  general  consequence  of  obedience  to  the  muni- 
cipal law,  are  in  themselves  the  best  and  most  valuable  of  all 
rewards.  Because  also,  were  the  exercise  of  every  virtue  to 
be  enforced  by  the  proposal  of  particular  rewards,  it  were 
impossible  for  any  state  to  furnish  stock  enough  for  so  pro- 
fuse a  bounty.  And  further,  because  the  dread  of  evil  is  a 
much  more  forcible  principle  of  human  actions  than  the  pros- 
pect of  good^.  For  which  reasons,  though  a  prudent  bestow- 
ing of  rewards  is  sometimes  of  exquisite  use,  yet  we  find  that 
those  civil  laws,  which  enforce  and  enjoin  our  duty,  do  sel- 
dom, if  ever,  propose  any  privilege  or  gift  to  such  as  obe^ 
the  law ;  but  do  constantly  come  armed  with  a  penalty  de- 
nounced agtunst  transgressors,  either  expressly  defining  the 
nature  and  quantity  of  the  punishment,  or  else  leaving  it  to 
the  discretion  of  theajudges,  and  those  who  are  entrusted 
with  the  cure  of  putting  the  laws  in  execution. 

Of  all  the  parts  of  a  law  the  most  effectual  is  the  [57J 
vindicatory.  For  it  is  but  lost  labour  to  say,  "  do  this, 
"  or  avoid  that,"  unless  we  also  declare,  "  this  shall  be  the 
"  consequence  of  your  non-compliance."  We  must  there- 
fore observe  that  the  main  strength  and  force  of  a  law  con- 
sists in  the  penalty  annexed  to  it.  Herein  is  to  be  found  the 
principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  SMd  to  compel  and  obUgei 
not  that  by  any  natural  violence  they  so  constrain  a  man,  as 
to  render  it  impossible  for  him  to  act  otherwise  than  as  they 
direct,  which  is  the  strict  sense  of  obligaUon  :  but  because, 
by  declaring  and  exhibiting  a  penalty  against  ofTanders,  they 
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bring  it  to  paM  thM  too  mui  can  eaailf  chooK  to  trans^eat 
the  law;  aincet  by  reason  of  the  impendiitg  correction)  com- 
pliance u  in  a  liigti  dogree  preferable  to  diaobedience.  And| 
even  where  rewards  are  proposed  as  well  as  punishments 
threatened,  the  obligaticui  of  the  law  Beems  chiefly  to  consist 
in  the  penalty :  for  rewards,  in  their  nature,  can  only  /tcr* 
tuade  and  allure  i  nothing  is  tttmftultary  but  punishment. 

It  is  true,  it  hath  been  holden  and  very  justly,  by  the 
principal  of  our  ethical  writers,  that  human  laws  are  binding 
upon  men's  consciences.  But  if  that  were  the  only,  or  moat 
forcible  obligation,  the  good  only  would  regard  the  taws, 
and  the  bad  would  set  them  at  defiance.  And,  true  as  this 
principle  is,  it  must  still  be  tinderstood  with  aome  lestrictifMi. 
It  holds,  I  apprehend,  as  to  righln  anl  that,  when  the  law 
has  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
conscience  no  longer  to  withhold  or  to  invade  it.  So  also  in 
regard  to  natural  dutirs,  and  such  offences  as  are  mala  ht  »e: 
here  we  are  bound  in  conscience,  because  we  are  bound  by 
superior  laws,  before  those  human  laws  were  in  being,  to 
perform  the  one  and  abstain  firom  the  other.  But  in  rel»- 
tion  to  those  laws  which  enjoin  only  fioaitive  duties,  and  for- 
bid only  such  things  as  are  not  mala  in  at  but  mala 
[58]  firohibita  merely,  without  any  intermixture  of  moral 
guilt,  annexing  a  penalty  to  non-compliance',  here  I 
apprehend  conscience  is  no  farther  c  ncemed,  than  by 
directing  a  submission  to  the  penalty,  in  case  of  our  breach 
of  those  laws :  for  otherwise  the  multitude  of  penal  lawB 
in  a  state  would  not  only  be  looked  upon  as  an  impolitic, 
but  would  also  be  a  very  wicked  thing;  if  every  suck 
law  were  a  snare  for  the  conscience  of  the  subject.  But 
In  these  cases  the  alternative  Is  offered  to  every  man; 
"  either  abstain  from  this,  or  submit  to  such  a  penalty:* 
and  his  conscience  will  be  clear,  whichever  side  of  the 
ahemative  he  thinks  proper  to  embrace.  Thus,  by  the 
statutes  for  {)reserving  the  game,  a  penalty  is  denounced 
against  every  unqualified  person  that  lulls  a  bare,  ani 
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Bgainat  tietj  peraoB  vbo  pcueues  a  partridge  in  Augmt. 
And  to,  too,  hj  other  statutes)  pecuniary  penalties  are  In- 
flicted  for  exercising  trades  without  serving  an  apprentice- 
ship thereto,  for  not  burying  the  dead  in  woollen,  for  not 
performing  statute^work  on  the  public  roads,  and  for  in- 
numerable other  positive  misdemesnors.  Now  these  pro- 
bitHtory  laws  do  not  make  the  tnuisgrcsaion  a  moral  offence) 
or  an:  the  only  obligation  in  conscience  is  to  submit  to  the 
penalty,  if  levied.  It  must  however  be  observed,  that  we 
■re  here  speaking  of  laws  that  are  simply  and  purely  penal, 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indifference,  and  where  the  penalty  inflicted  is  an  adequate 
compensation  for  the  civil  inconvenience  supposed  to  arise 
from  the  ofi*ence(7).  But  where  disobedience  to  the  law 
invQlTes  in  it  also  any  degree  of  public  mischief  or  private 
injury,  there  it  blls  within  our  former  distinction,  and  is  also 
■n  offence  agunst  conscience". 

*.  MigiL  t«cLtti. 


(7)  TbU  ii  a  doctrine  to  which  the  Editor  cuuiot  lubscribe.  It  is 
sn  importint  question,  uid  deserves  a  more  estenaive  lUBcussion  thu 
cm  conveniently  be  introduced  into  >  note.  The  lolution  of  it  may 
not  only  sffect  the  qiiiet  of  the  minds  of  conscientioiu  men,  but  m»y 
be  tbc  foiuidation  of  u^iments  snd  decisions  in  every  branch  of  the 
U«.  To  form  a  true  judgment  upon  this  stibject,  it  is  neceisuy  to 
tske  into  consideration  the  niture  of  mornl  snd  positive  Iswi.  The 
principle  of  both  is  the  ssme,  vis.  utility,  or  the  general  bq>piness  and 
fttic  interests  of  mankind, 

Jlgut  ipia  utilitat  pttti  f>^  maUr  tt  tr^iu. 

But  the  necessity  of  one  set  of  laws  is  seen  prior  to  experience;  of 
fee  other,  posterior.  A  mors!  rule  is  such,  that  eveiyman'a  reason  (if 
not  perverted)  dictates  it  to  him  as  socsi  m  he  associates  with  other 
men.  It  is  universal,  and  must  be  the  lamc  in  everypprt  of  the  world. 
Do  not  kill,  do  not  steal,  do  not  violate  proioises,  must  be  equally 
•bUgatory  in  En^snd,  Laplsnd,  KsmtscliatlUi  and  New  Holland.  But 
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I  HATS  now  gone  through  the  definition  laid  down  of  a 
municipal  law;  and  have  shewn  that  it  is  "  a  rule— of  civil 
"  conduct— prescribed — by  the  supreme  power  in  a  state— 

a  positive  law  is  discovered  by  experience  to  be  useful  uid  necessu7 
only  to  men  In  certain  districts,  or  under  peculiar  circumstance  a.  It 
is  suid  thkt  It  ia  a  capital  crime  In  Holland  to  kill  a  stork,  because  that 
inimal  deatrovs  the  vermin  which  would  undermine  the  dykes  or 
biinks,  upon  wliich  the  existence  of  the  country  depends.  This  maj 
be  n'wise  law  in  Hotliuidi  but  the  life  of  a  stork  in  England  would 
probably  be  of  no  more  value  than  that  of  a  sparrow,  and  such  &  law 
would  be  useless  and  cruel  in  this  country. 

By  the  laws  of  natiu^  and  reason,  every  man  is  permitted  to  build 
his  house  in  any  maimer  he  pleases ;  but  from  tlie  experience  of  the 
destructive  efi'ects  of  fire  in  London,  the  legislature  with  p-eat  wisdom 
enacted  that  all  partj-walls  should  be  of  a  certain  tliicknesaj  and  it  ii 
somewhat  surprising-  that  tliey  did  not  extend  this  provident  act  to  all 
other  great  towns,     (U  Geo.  3.  c.  78.) 

It  was  also  discovered  by  ciperience,  that  dreadful  consequences 
ensued,  when  sea-faring'  people,  wlio  returned  from  distant  countries 
infected  witli  tile  pUgiie,  were  permitted  immediately  to  come  on 
shore,  and  mix  with  the  healthy  inhabitants :  it  was  therefore  a  wise 
and  merciful  law,  though  restrictive  of  natm-al  right  and  liberty,  wliich 
compelled  such  persons  to  be  purified  from  all  contagion  by  perform- 
ing quarantine.     (*  Vol.  161.) 

He  who,  by  the  breach  of  tliese  positive  laws,  introduces  conflagra- 
tion and  pestilence,  is  surely  guilty  of  a  much  greater  crime  than  he  is 
who  deprives  anotlier  of  his  purse  or  his  horse. 

The  laws  against  smuggling  are  entirely  juri)  pmitivi :  but  the 
criminalit)'  of  actions  can  only  be  meaaured  by  their  consequences  1 
■nd  he  who  saves  a  sum  of  money  by  evading  the  payment  of  a  tax, 
does  eiactly  tlie  same  irjiuy  to  society  as  he  who  steals  bo  much  from 
the  treasury;  and  is  therefore  guilty  of  as  great  immorality,  or  as 
great  an  act  of  dishonesty.  Or  smuggling  has  been  compared  to  that 
species  of  fraud  which  a  man  would  practise  who  should  join  with  hia 
friends  in  orderinjf  a  dinner  at  a  tavern,  and  after  tlie  festivity  and 
gratifications  of  the  day,  should  steal  away,  and  leave  his  companiona 
to  pay  his  share  of  the  reckoning.  Usury  and  simony  are  entirely  of  a 
positive  n.iture,  yet  few  men  would  have  a  conscienca  quite  at  ease, 
who  had  hem  guilty  of  cither. 
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"  CMumwD^g  what  is  right,  and  prohildting  what  U  wrong :" 
in  the  expUcatioti  of  which  I  have  endeavoured  to  inter- 
weave a  few  useful  principles,  concerning  the  nature  of 
tivil  govemnent,  and  the  obligatioi  of  human  laws.    Be- 


Puni*hineiit  or  penthies  ire  nerer  intended  u  an  equinlent  or  a 
^mpoakion  for  the  conmuHkm  of  the  offence  i  but  thej  are  that 
dt^Tce  of  pain  or  inconvenience,  wUch  are  luppoaed  to  be  inAdeBt 
to  deter  men  from  introducing  that  gre*ter  degree  of  incooTenience, 
which  would  reiult  to  the  community  froni  the  general  permittion  of 
that  act,  which  the  law  prohitnti.  It  ii  no  recompenae  to  a  man's 
country  for  the  ccniequencea  of  an  illegal  act,  that  be  should  after- 
wards  be  whipped,  or  should  stand  in  the  pilloiy,  or  Ue  in  a  gaol. 
But  In  podtive  lam,  as  in  moral  rules,  it  ia  equally  false  that  smnio 
ftceattt  parianat.  If  there  are  laws,  such  perii^M  as  the  game-laws, 
which  in  the  puUic  oinmon  produce  little  benefit  or  no  salutary  effect 
to  socie^,  a  conscientioua  man  will  feel  perhaps  no  further  regard  for 
the  observance  of  them,  than  &om  the  consideration  that  hu  example 
may  encourage  others  to  violate  those  laws  which  are  more  hi^^ 
heneficial  to  the  community.  Indeed,  the  laat  aentence  of  the  learned 
Judge  upon  this  subject,  is  an  answer  to  his  own  doctrine  i  for  the 
disobedience  of  sny  law  in  existence,  mutt  be  presumed  to  involve  in 
It  either  public  mischief  or  private  injury.  It  is  relsted  of  Socrates, 
that  he  made  a  promise  with  himaelf  to  observe  the  laws  of  his  coun- 
try t  hut  this  is  nothing  more  thsn  what  every  good  man  ought  both  lo 
promise  snd  to  perform :  snd  he  ought  to  promise  still  farther,  that 
he  will  exert  aO  hia  power  to  compel  others  to  obey  them.  As  the 
chief  deaign  oS  established  government  is  the  prevention  of  crimes 
and  the  enforcement  of  the  moral  duties  of  man,  obedience  to  that 
government  necesssrily  becomes  one  of  the  hi^est  of  moral  obliga- 
tions :  and  the  principle  of  moral  and  positive  laws  being  precisely 
the  same,  they  become  so  blended,  that  the  dlscriminstion  between 
them  is  frequently  difficult  or  impracticable,  or,  as  the  Author  of  the 
Doctor  and  Student  has  expressed  it  with  beautiful  simplicity,  "  In 
"  every  law  poutive  well-made,  is  somewhat  of  the  law  of  reason  and 
<'  of  the  law  of  God ;  and  to  discern  the  law  of  God  and  the  law  of 
"  reason  from  the  law  pofitiTe,  Is  very  hard,"  1  Dial.  c.  4. 
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fore  I  conclude  this  Bcctioii,  it  may  not  be  «tnu9  to  tdd  a  few 
observadons  concerning  the  interprtiathn  of  law9. 

When  «aj  doubt  aroae  upon  the  comtniction  of  the  Ro- 
mtn  lawS)  the  usage  was  to  state  the  case  to  the  emperor  in 
writing,  and  take  hia  oftiaion  upon  iL  This  was  certunlf 
a  bad  method  of  interpretation.  To  interrogate  the  I^jala- 
ture  to  dedde  particular  disputes,  is  iwt  only  ^dleaa,  but 
affords  great  romn  for  paitialitr  and  qjpmaion.  The  oBswns 
of  the  emperor  were  called  his  rescripts,  and  these  had  in 
succeeding  cases  the  force  of  perpetual  taws;  though  they 
ought  to  be  carefully  distinguished,  by  every  rational  dvilian, 
from  those  general  constitutions,  which  had  only  the  nature 
of  things  for  their  guide.  The  emperor  Macrinua,  as  his  his- 
tm-ian  Capitolinus  informs  us,  had  Mice  resolved  to  abiriidi 
these  rescripts,  and  retain  only  the  general  edicts :  he  cottM 
not  hear  that  ttie  hasty  and  crude  answers  of  snch  princes  as 
Coimnodus  and  Caracalla  should  be  reverenced  as  laws.  But 
Justinian  thought  otherwise",  and  he  has  preserved  them  all. 
In  like  manner  the  eanon  laws,  or  decretal  epistles  of  tbe 
popes,  are  all  of  them  rescripts  in  the  strictest  sense.  Ctmtraty 
to  all  true  forms  of  reasoning,  tiiey  argue  from  particulate  to 


The  Mrest  and  most  rational  method  to  interpret  the  will 
of  the  legislator,  is  by  exploring  his  intentions  at  the  time 
when  the  law  was  made,  by  n$7u  the  most  natural  and  probable. 
And  these  signs  are  either  the  words,  the  context,  the  subject- 
matter,  the  effects  and  omsequence,  or  the  spirit  md  reascti 
of  the  law.    Let  us  take  a  short  view  of  them  all. 

I.  WoRQS  are  generally  to  be  understood  in  their  usual  and 

most  known  signification;  not  so  much  regarding  the 
[60]   propriety  of  grammar,  as  their  general  and  popular  use. 

Thus  the  law  mentiiKied  by  Puffendufo,  which  forbad  a 
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liyiBaii  to  Aijf  /Umth  on  a  prietCy  was  adjudged  to  extend  to 
him,  who  had  hurt  a  priest  with  a  we^Km.  Againr;  terms  of 
arty  or  technical  terms,  must  be  taken  according  to  the  accep* 
tation  of  the  learned  in  each  art,  trade,  and  science.  So  in  the 
act  of  settlement,  where  th^  crown  of  England  is  limited  ^  to 
^  the  princess  Sophia,  and  the  heirs  of  her  body,  being  protes- 
*^  tants,*'  it  becomes  necessary  to  caU  in  the  assistance  of  law- 
yers, to  ascertain  the  precise  idea  of  the  words  ^  heir^  of  her 
body  ;**  which  in  a  legal  sense  comprise  only  certain  of  her 
lineal  descendants. 

3.  Iv  words  happen  to  be  still  dubious,  we  may  establish 
thdr  meaning  &om  the  context  $  with  which  it  may  be  of  sin* 
gular  use  to  compare  a  word  or  a  sentence,  whenever  they  are 
ambiguous,  equivocal,  or  intricate.  Thus  the  pvoeme,  or  pre- 
amble, is  often  called  in  to  help  the  construction  of  an  act  of 
parliament.  Of  the  same  nature  and  use  is  the  comparison 
of  law  with  other  laws,  that  are  made  by  the  same  legislator, 
that  have  some  afiinity  with  the  subject,  or  that  expressly  re- 
late to  the  same  pcunt  (8).    Thus,  when  the  law  of  England 

1   ; 

(8)  It  is  an  ettabliBhed  rule  of  conttraction  thait  itatutes  jf  pari  ma' 
terU  or  upon  the  tame  sulject,  must  be  construed  with  a  reference  to 
each  other ;  that  is^  that  what  is  clear  in  one  statute,  shall  be  called  in 
aid  to  explain  what  is  obscure  and  ambiguous  in  another.  Thus  the 
last  qualification  act  to  kill  game  (22  and  23  Car.  2.  c.  25.)  enacts, 
**  that  every  person  not  having  lands  and  tenements,  or  some  other  es- 
tate of  inheritance,  of  the  clear  jrearly  value  of  100/.  or  for  life,  or  hav- 
ing lease  or  leases  of  ninety-nine  yesrs  of  the  desr  yesrly  value  of 
150/.**  (except  certain  persons)  shaU  not  be  allowed  to  lull  game. 
Upon  this  statute  a  doubt  arose,  whether  the  words  dr  for  iife 
should  be  'referred  to  the  100/.  or  to  the  150/.  per  anmnn.  The  court 
of  king's  bench  having  looked  into  the  former  qualification  acts,  and 
having  found  that  it  was  clear  by  the  first  qualification  act  (13  R.  1.  st 
1.  c.  13.)  that  a  layman  should  have  40f.  a  year,  and  apriest  10/-  a  year, 
and  that  by  the  1  Ja.  c.  27.  the  qualifications  were  clearly  an  estate  of 
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declares  murder  to  be  felony  without  benefit  of  cletgf,  we  mmt 
resort  to  the  same  law  of  England  to  learn  wbat  the  benefit  of 
clergy  is :  and  when  the  common  law  censures  umtHuacal  con- 
traciB,  it  afTorcts  p-eat  light  to  the  subject  to  conNder  what  the 
canon  law  has  adjudged  to  be  umony. 

3.  As  to  the  tuhjfcl -matter,  words  are  always  to  be  under- 
stood as  having  a  regard  thereto ;  for  that  is  always  supposed 
to  be  in  the  eye  of  the  legistaior,  and  all  hu  expresuons  direct- 
ed to  that  end.  Thus,  when  a  law  of  our  Edward  III.  fori»ds 
all  eccleuastical  persons  to  purcbase^rouwon*  at  Rome,  it  might 
seem  to  prohibit  the  buying  of  gnun  and  other  victual ;  but 
when  we  conuder  that  the  statute  was  made  to  repress  the 
usurpations  of  the  papal  see,  and  that  the  nominations  to  bene- 
fices by  the  pope  were  called  prwitiont,  we  shall  sefc 

[61]     that  the  restraint  is  intended  to  be  laid  upon  such  pro- 
visions only. 

4.  As  to  the  effeett  and  eonteguence,  the  rule  is,  that  where 
words  bear  either  none,  or  a  very  absurd  signification,  if  lite- 
rally understood,  we  must  a  little  deviate  from  the  received 
sense  of  them.  Therefore  the  Bolognian  law,  mentioned  by 
PuffenddVp,  which  enacted,  "  that  whoever  drew  blood  in 
"  the  stiaets  should  be  punished  with  the  utmost  severity," 
was  held  after  long  debate  not  to  extend  to  the  surgeon, 


inheritance  of  10/.  a  yesr,  and  tn  estate  for  life  of  30/.  a  year,  they  pre- 
■uni«d  that  it  still  was  the  intention  of  the  lepilature  to  mske  the 
yearly  value  of  an  estate  for  life  greater  than  that  of  an  estate  of  inherit 
tance,  though  the  same  proportioni  were  not  preserved  -,  and  there- 
iqiondeddec],  that  clergymen,  and  allothen  posieMedof  alife  estate 
only,  iDust  have  150/.  a  year  to  be  qualified  to  kiU  game.  Lomuia  r. 
Lrch,  E.  T.  22  G«.  3. 

The  aanie  rale  to  discover  the  intention  of  a  testator  ii  appUed  to 
wills,  viz.  the  whole  of  a  will  iball  be  taken  under  consideration)  in 
order  to  dccyphcr  the  mesning  of  in  obscure  passage  in  it 
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who  opened  the  vein  of  a  person  that  fell  down  in  the  street 
with  a  fit. 

5.  BuT)  lastly}  the  most  universal  and  effectual  way  of 
discovering  the  true  meaning  of  a  law^  when  the  words  are 
dubious,  is  by  considering  the  reaaon  and  9/drit  of  it ;  or  the 
cause  which  moved  the  legislator  to  enact  it.  For  when 
this  reason  ceases^,  the  law  itself  ought  likewise  to  cease  with 
it.  An  instance  of  this  is  given  in  a  case  put  by  Cicero^  or 
whoever  was  the  author  of  the  treatise  inscribed  to  Heren- 
nius^i.  There  was  a  law,  that  those  who  in  a  storm  forsook 
the  ship,  should  forfeit  all  property  therein ;  and  that  the 
ship  and  lading  should  belong  entirely  to  those  who  staid  in 
it.  In  a  dangerous  tempest  all  the  mariners  forsook  the  ship, 
except  only  one  sick  passenger,  who  by  reason  of  his  disease 
was  unable  to  get  out  and  escape.  By  chance  the  ship  came 
safe  to  port.  The  sick  man  kept  possession,  and  claimed  the 
benefit  of  the  law.  Now  here  all  the  learned  agree,  that  the 
sick  man  is  not  within  the  reason  of  the  law ;  for  the  reason 
oC  making  it  was,  to  give  encouragement  to  such  as  should 
venture  their  lives  to  save  the  vessel :  but  this  is  a  merit, 
which  he  could  never  pretend  to,  who  neither  stud  in  the 
ship  upon  that  account,  nor  contributed  any  thing  to  its 
preservation  (9). 

From  this  method  of  interpredng  laws,  by  the  reason  of 
them,  arises  what  we  call  equity  ;  which  is  thus  defined  by 
Grotius^y  <^  the  correction  of  that,  wherein  the  law  (by 
**  reason  of  its  universality)  is  deficient."  For  since  [62] 
in  laws  all  cases  cannot  be  foreseen  or  expressed,  it  is 
necessary,  that  when  the  general  decrees  of  the  law  come  to 
be  applied  to  particular  cases,  there  should  be  somewhere  a 
a  power  vested  of  defining  those  circumstances,  (which  had 

q  L  L  V.  IL  r  de  aequitate.   See.  3. 

(9)  See  a  very  sensible  chiq^ter  upon  the  interpretation  of  laws 
in  general,  in  Rutherforth*s  Institutes  of  Natural  Law,  b,  2.  c.  7. 


thef  been  fpmteen)  the  legislAtor  lumtelf  would  httvf 
expressed.  And  these  are  the  cases^  which,  according  t9 
Grotiust  ^'  i^^  ^^9^  exalte  d^mty  udorbitria  bwifvmttrmit' 

£%viTT  tbns  dependmgy  essentially^  upon  the  particuMor 
circumstances  of  each  individual  casey  there  can  be  Qp  estab* 
Uahod  rules  and  fixed  precepts  of  equit  j  laid  down»  witboDt 
destroyii^  its  very  essencei  and  reducing  it  to  a  positive  law« 
And>  on  the  odier  handy  the  liberty  of  considering  all  casi^ 
m  an  equitable  light  must  not  be  indulged  too  £uv  l^t  theie* 
by  we  destroy  all  law,  and  leave  the  dociAon  of  every  question 
entirely  in  the  breast  of  the  judge.  And  law»  without  equity 
though  hard  and  disagreeable,  is  much  more  desirable  fiur 
the  public  good,  than  equity  without  l%w :  which  would  mak^ 
every  judge  a  legislator,  and  introduce  most  infinite  confu*' 
sion ;  as  there  would  then  be  almost  as  many  different  rulee 
of  actioa  laid  down  in  our  courts,  as  there  are  difierences  of 
capacity  and  sentiment  in  the  human  mind. 

(10)  The  only  tquity^  according  to  this  description  which  exists 
IB  our  goTemmenty  either  resides  in  the  king»  v^o  cm  prereat  the 
wmmumjuM  fix>m  becoming  mtrnma  injuriOf  by  an  ahsokite  or  a  condi- 
tional pardon,  or  in  juries,  wbo  determine  whether  aa^,  or  to  what 
extent,  damages  shall  be  rendered.  But  equity p  as  here  explained,  is 
by  lio  means  iq^plicable  to  the  court  of  chancery ;  for  the  learned  Judge 
has  dsewfaere  truly  said,  that  '*the  system  of  our  courts  of  equity  is  a 
**  laboured  connected  s}rstem,^goTemed  by  established  rules,  and  bouml 
**down  by  precedents,  firom  which  they  do  not  depart,  although  the 
**  reason  of  soiae  of  them  may  perhaps  be  liable  to  objection.**  3  Vol. 
432. 


I    »  5 


SBCTIOK  THE  THIRD. 


or  THE  LAWS  OF  ENGLAND. 


T 


HE  municipal  bw  of  England,  et  the  rule  ofcivS  conduct 
pfresciibed  to  the  inhabitants  of  this  kingdom,  may  with  sufil- 
dent  prbpiiety  be  divided  into  two  kinds :  the  lex  non  aenttta^ 
the  unwiitten,  or  common  law;  and  the  Ux  acriptoj  the  writ* 
ten,  or  statute  law. 

TttE  Ux  turn,  •cn^/U)a,  or  unwritten  law,  includes  not  onlf 
general  cuBtonuy  or  the  common  law  properly  so  called ;  but 
also  the  partictdar  cu9tam9  Of  certain  parts  of  the  kingdom; 
«nd  Bkewise  those  particular  lavfSy  that  are  by  custom  observed 
only  In  certain  courts  and  jurisdictions. 

Whev  I  call  these  parts  of  our  law  leget  non  9tri/itae^  I 
would  not  be  understood  as  if  all  those  laws  were  at  present 
merely  onz/!,  or  communicated  from  the  former  ages  to  the 
present  solely  by  word  of  mouth.  It  is  true  indeed  that,  in  the 
profound  ignorance  of  letters  which  formerly  overspread  the 
Whole  western  world,  all  laws  were  entirely  traditional,  for  this 
plain  reason,  because  the  nations  among  which  they  prevailed 
had  but  little  idea  of  writing.  Thus  the  British  as  well  as  the 
Gallic  druids  committed  all  thdr  laws  as  well  as  learning  to 
memory  ^ ;  and  it  is  said  of  the  primitive  Saxons  here,  as  well 
as  their  brethren  on  the  continent,  that  leges  sola  memoria  et  usu 
tetinedaniK  But,  with  us  at  present,  the  monuments  and 
evidences  of  our  legal  customs  are  contained  in  the  records  of 
the  several  courts  of  justice,  in  books  of  reports  and  judicial 
decisions,  and  in  the  treatises  of  learned  sages  of  the  profes- 
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sioti}  preserved  and  handed  down  to  us  from  the  times  of 
highest  antiquity.  However,  I  therefore  style  these  parts  of 
our  law  leges  non  Bcrifitae^  because  their  original  institution  and 
authority  are  not  set  down  in  writing,  as  acts  of  parliament  are, 
but  they  receive  their  binding  power,  and  the  force  of  laws,  by 
long  and  immemorial  usage^  aiui  Xx^  ^eir  univer^  reception 
throughout  the  kingdom.  In  fike  manner  as  Aulus  Gellius 
defines  the  jus  mm  acri/Uum  to  be  that,  which  is,  ^  iacito  et  UU' 
^^  terato  hondnum ^onf^enau  et  moribuB isxfireanm**  \ 

Our  ancient  lawyersy  and  particularly  Fortescue^^  insist 
with  abundance  of  warmth,  that  these  customs  are  as  old  as 
the  primitive  Britons,  and  continued  down,  through  the  several 
mutations  of  government  and  inhabitants,  to  the  present  timCf 
tmchanged  and  unadulterated.  .TJx|s  may  be  the  case  as  to 
some :  but  in  general,  as  Mr.  Selden  in  his  notes  observes,  this 
asseition  must  be  understood  witl^  many  grains  of  allowance ; 
and  ought  only  to  signify,  as  the  truth  seems  to  be,  that  there 
never  was  any  formal  exchange  of  one  system  of  laws  for  ano- 
ther :  though  doubtless  by  the  intermixture  of  adventitious 
nations,  the  Romans,  tlie  Picts,  the  Saxons,  the  Danes,  and  the 
Normans,  they  must  have  insensibly  intixxluced  and  incorpo- 
rated many  of  their  own  customs  with  those  that  were  before 
established:  thereby  in  all  probability  improving  the  texture 
and  wisdom  of  the  whole,  by  the  accumulated  wisdom  of  divers 
particular  countries.  Our  laws,  saith  lord  Bacon  (^,  are  mixed 
as  our  language :  and  as  our  language  is  so  much  the  richery 
the  laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  early  historians  do  all  posi- 
tively assure  us,  that  our  body  of  laws  is  of  this  compounded 
nature.  For  they  tell  us  that  in  the  time  of  Alfred  the  local 
customs  of  the  several  provinces  of  the  kingdom  were  grown 
so  various,  that  he  found  it  expedient  to  compile  his  dome' 
dookf  or  liber  judicicUia^  for  the  general  use  of  the  whole  king- 

e  c  17.  d  See  hU  propomis  for  a  digtst. 
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dom.  This  book  is  said  to  have  been  extant  so  late  as  the 
reign  of  king  Edward  the  fourth,  but  is  now  unfortunately 
lost.  It  contained)  we  may  probably  suppose,  the  principal 
maxims  of  the  common  law,  the  penalties  for  misdemesnors^ 
and  the  forms  of  judicial  proceedings.  Thus  much  may  at 
least  be  collected  from  that  injunction  to  observe  it,  which 
"we  find  in  the  laws  of  king  Edward  the  elder,  the  son  of 
Alfred®.  ^  Omnibus  qui  reifiubUcae  firaesunt  etiam  at  que  etiatn 
^^  mandoy  ut  omnibus  aequos  se  firaebeant  judicesj  fierinde  ac  in 
^^  judiciaU  Hbro  (Saxonice^  bom  bee)  scri/itum  habetur :  nee 
^  quicquamformident  quinjus  commune  (Saxonice,  polcphi^e) 
•*  audacter  Ubereque  dicantJ' 

But  the  irruption  and  establishment  of  thk  Danes  in  Eng- 
land, which  followed  soon  after,  introduced  new  customs^ 
and  caused  this  code  of  Alfred  in  many  provinces  to  fall  into 
disuse  :  or  at  least  to  be  mixed  and  debased  with  other  laws  of 
a  coarser  alloy.  So  that  about  the  beginning  of  the  eleventh 
century  there  were  three  principal  systems  of  laws  prevailing 
in  different  districts.  1 .  The  Mercen^LagCj  or  Mercian  laws, 
which  were  observed  ia  many  of  the  midland  counties,  and 
those  bordering  on  the  principality  of  Wales,  the  retreat  of 
the  ancient  Britons ;  and  therefore  very  probably  intermixed 
with  the  British  or  Druidical  customs.  2.  The  TVest^Saxon'- 
JLagCy  or  laws  of  the  West  Saxons,  which  obtained  in  the 
counties  to  the  south  and  west  of  the  island,  from  Kent  to 
Devonshire.  These  were  probably  much  the  same  with  the 
laws  of  Alfred  above-mentioned,  being  the  municipal  law  of 
the  far  most  considerable  part  of  his  dominions,  and  particur 
larly  including  Berkshire,  the  seat  of  his  peculiar  residence. 
3.  The  Dane-Lage^  or  Danish  law,  the  very  name  of  which 
speaks  its  original  and  composition.  This  was  principally 
maintained  in  the  rest  of  the  midland  counties,  and  also  on 
the  eastern  coast,  the  part  most  exposed  to  the  visits  of  that 
piratical  people.  As  for  the  very  northern  provinces,  they 
were  at  that  time  under  a  distinct  government^. 

e  e.  1.  f  HftL  UklL  5& 
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OtjT  df  th«M  thne  laws,  Rog«t  Hovedeor  utd  Rabu^hM 
Cestren^B'i  infenii  us,  king  Edward  the  coi^eMor  extractsd 
Mie  uniform  Uw  or  digest  of  km,  to  be  oburred  tliroughant 
the  whole  kingdom ;  though  Horeden  and  the  author  of  an 
old  manuscript  chronicle'  assure  us  likewise,  dnt  this  work 
Was  projected  otid  begun  by  his  gnndfiither  king  Edgar. 
And  indeed  a  general  digest  of  the  same  nature  has  been 
constantly  found  expedient,  and  therefore  put  in  practice  bjr 
ether  great  nations,  which  were  formed  from  an  MscmblagA 
6f  little  provinces,  governed  by  peculiar  customs.  As  in 
Poitugul,  under  kli^  Edward,  about  the  be^nning  of  thft 
fifteenth  century  k.  In  Spain,  under  Alonao  X,  who  about 
the  year  1 3  JO  executed  the  plan  of  his  ftther  St.  Ferdinand, 
and  collected  all  the  provincial  customs  into  one  uniform  law, 
In  the  celebrated  code  entitled  la*  fiartida*^.  And  in  Sweden, 
idwut  the  same  Kra ;  when  a  universal  body  of  common  law 
.  was  compiled  out  of  the  particular  customs  est^liahed  by 
the  l^hman  of  every  province,  and  entitled  the  Utnd't  lagh^ 
being  antdogous  to  the  common  law  oi  England'". 

Both  these  undertakings,  of  king  Edgar  and  Edward  the 
confessor,  seem  to  have  been  no  more  than  a  new  edition,  or 
fresh  promulgation,  of  Alfred's  code  or  dome-^Mwk,  with 
such  additions  and  improvements  as  the  experience  of  a 
century  and  a  half  had  suggested.  For  Alfred  is  generally 
Btyledby  the  same  historians  the /«ftini.^firanantffi  cwditor, 
as  Edward  the  confessor  is  the  retlitutor.  These  however  are 
the  laws  which  our  histories  so  often  mention  under  the  name 
of  the  laws  of  Edward  the  coniessor ;  which  our  ancesbirs 
struggled  so  hardly  to  roaintun,  under  the  first  princes  of  the 
Norman  line;  and  which  subsequent  princes  so  ft«quently 
promised  to  keep  and  restore,  as  the  most  popular  act  they 
could  do,  when  pressed  by  foreign  emergencies  or  domestic 
discontents.    These  are  the  laws,  that  so  vigoroudy  with* 
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stood  tfaB  npeatod  atttcks  of  the  civil  law;  which  eataUished 
ui  the  twelfth  centuiy  a  new  Roman  empire  over  most  of  th< 
states  of  the  continent:  states  that  have  lost,  and  perhaps  upon 
that  account,  their  political  liherdes;  while  the  free  constitu- 
lion  of  England,  perhaps  upon  the  same  account,  has  been 
rather  improved  than  debased.  These,  in  short,  are  the  laws 
which  gave  rise  and  original  to  that  collection  of  maxims  and 
customs,  which  is  now  known  by  the  name  of  the  common  law. 
A  name  either  given  to  it,  in  contradistinction  to  other  laws,  as 
the  statute  law,  the  civil  law,  the  law  merchant,  and  jthe  like ; 
or  more  probably,  as  a  law  common  to  all  the  realm,  the  juB 
tmnmune  atjbleright  mentioned  by  king  Edward  the  elder,  after 
die  abolition  of  the  several  provincial  customs  and  particular 
laws  before-mentioned. 

But  though  this  is  the  most  likely  foundation  of  this  collec- 
tion of  maxims  and  customs,  yet  the  maxims  and  customs,  so 
collected,  are  of  higher  antiquity  than  memory  or  history  cam 
reach  (1);  nothing  being  more  dfficult  than  to  ascertain  the 
precise  beginmng  and  first  spring  of  an  andent  and  long  estab- 
lished custom.  Whence  it  is  that  in  our  law  the  goodness  of 
a  custom  depends  upon  its  having  been  used  time  out  of  mind ; 
or,  in  the  solenmity  of  our  legal  phrase,  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary  (3).  This  it  is 
that  gives  it  its  weight  and  authority :  and  of  this  nature  are 
the  maxims  and  customs  which  ccmipose  the  common  law,  or 
itx  nan  9crifita,  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  distinguish- 
able into  three  kinds:  1.  General  customs;  which  are  the 
umversal  rule  of  the  whole  kingdom,  and  form  the  common 
law,  in  its  stricter  and  more  usual  signification.  3.  Parti- 
cular customs:  which  for  the  most  part  afiect  only  the  inhabi- 


(1)  What  k>rd  Hale  sayi  is  undoubtedly  tnie»  that  <'  the  original 
**  of  the  common  law  is  as  undiscoveraUe  ai  the  he^  of  the  Nile.** 
Hist  Com.  LaWy  55. 

{2)  See  note  10,  p.  7^. 
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tants  of  particular  districts.   3.  Cert^  particular  Imwa ;  which 
by  custom  are  adopted  and  used  by  some  particular  courts,  of 

pretty  general  and  extensive  jurisdiction. 
[68]  I.  As  to  general  customs,  or  the  common  law,  properly 
so  called;  this  is  that  law,  by  which  proceedings  and 
determiitations  in  the  king's  ordinary  courts  of  justice  are 
guided  and  directed.  This,  for  the  most  parti  settles  the  course 
in  which  lands  descend  by  inheritance;  the  manner  and  form 
of  acquiring  and  transferring  property ;  the  solemnities  and  ob' 
ligation  of  contracts;  the  rules  of  expoundii^  wills,  deedS} 
and  acts  of  parliament ;  the  respective  remedies  of  civil  inju- 
ries; the  several  species  of  temporal  offences,  with  the  manner 
and  degree  of  punishment;  and  an  infinite  number  of  minuter 
particulars,  which  diffuse  themselves  as  extensively  as  the 
ordinary  distribution  of  common  justice  requires.  Thus,  for 
example,  that  there  shall  be  four  superior  courts  of  record,  the 
chancery,  the  king's  bench,  the  common  pleas,  and  the  exche- 
quer ;  that  the  eldest  son  alone  is  heir  to  his  ancestor ;  that 
property  may  be  acquired  and  transferred  by  writing ;  that  a 
deed  b  of  no  validity  unless  sealed  and  delivered  ;  that  wills 
shall  be  construed  more  favourably,  and  deeds  more  strictly; 
that  money  lent  upon  bond  is  recoverable  by  action  of  debt; 
that  breaking  the  public  peace  is  an  offence,  and  punishaUe 
by  fine  and  imprisonment;  all  these  are  doctrines  that  are  not 
set  down  in  any  written  statute  or  ordinance,  but  depend 
merely  upon  immemorial  usage,  tliat  is,  upon  common  law,  for 
their  support. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations:  1.  Established  customs;  such  as 
that,  where  there  are  three  brothers,  the  eldest  brother  shall 
be  heir  to  the  second,  in  exclusion  of  the  youngest:  and 
2.  Established  rules  and  maxims:  as,  "  that  the  king  can  do 
**  no  wrong,  that  no  man  shall  be  bound  to  accuse  him- 
"  self,"  and  the  like.  But  1  take  these  to  be  one  and  the 
same  thing.  For  the  authority  of  these  maxims  rests  entirely 
upon  general  reception  and  usage:   and  the  only  metbctd 
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of  proTing)  that  this  or  that  maxim  is  a  rule  of  the  common 
law,  is  by  shewing  that  it  hath  been  always  the  custom  to 
observe  it. 

But  here  a  very  natural^  and  very  material,  question  [69]| 
arises :  how  are  these  customs  or  maxims  to  be  known, 
and  by  whom  is  their  validity  to  be  determined  ?  The  answer 
is,  by  the  judges  in  the  several  courts  of  justice.  They  are 
the  depositaries  of  the  laws,  the  living  oracles,  who  must 
decide  in  all  cases  of  doubts  and  w6o  are  bound  by  an  oath  to 
decide  according  to  the  law  of  the  land.  Their  knowledge  of 
that  law  is  derived  from  experience  and  study ;  from  the 
•*  viginti  annorum  lucubrationeij*  which  Fortescue"  mentions ; 
and  from  being  long  personally  accustomed  to  the  judicial 
decisions  of  their  predecessors.  And  indeed  these  judicial  de- 
cisions are  the  principal  and  most  authoritative  evidence,  that 
can  be  given,  of  the  existence  of  such  a  custom  as  shall  form 
a  part  of  the  common  law.  The  judgment  itself,  and  all  the 
proceedings  previous  thereto,  are  carefully  registered  and 
preserved,  under  the  name  of  recordsj  in  public  repositories 
set  apart  for  that  particular  purpose  ;  and  to  them  frequent 
recourse  is  had,  when  any  critical  question  arises,  in  the  deter- 
minadon  of  which  former  precedents  may  give  light  or  assist- 
ance. And  therefore,  even  so  early  as  the  conquest,  we  find 
the  **  firaeteriiorum  wiemoria  eventorum"  reckoned  up  as  one  of 
the  chief  qualifications  of  those,  who  were  held  to  be  <<  iegidu^ 
^patriae  ofitime  instituti^*.**  For  it  is  an  established  rule  to 
abide  by  former  precedents,  where  the  same  points  come  again 
in  litigation  :  as  well  to  keep  the  scale  of  justice  even  and 
steady,  and  not  liable  to  waver  with  every  new  judge's  opi- 
nion ;  as  also  because  the  law  in  that  case  being  solemnly 
declared  and  determined,  what  before  was  uncertain,  and  per- 
haps indifferent,  is  now  become  a  permanent  rule,  which  it 
is  not  in  the  breast  of  any  Subsequent  judge  to  alter  or  vary 
from,  according  to  his  private  sentiments :  he  being  sworn  to 
determine,  not  according  to  his  own  private  judgment,  but 

Q  cqiw  ••  o  StUt  review  of  TUh.  c.  9. 
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tccordisg  to  the  known  Uw>  and  crntoms  of  As  liad :  not 
delegated  to  pronounce  a  new  law*  but  to  mainlun  and  ex- 
pound the  old  one .  Yet  this  rule  admitB  of  ezceptian,  wberc 

the  former  determinUion  ia  moBtevideptlf  coatrary  to 
ITO]    neuon;  muchmoreif  itbeclearljrcoBtrarytothedinBe 

law.  But  even  in  such  cases  the  Bubsequont  judges  do 
not  pretend  to  make  a  new  law,  but  to  vindicate  the  old  one 
from  misrepresentation.  For  if  it  be  found  that  tlie  foriBer 
decision  is  manifestly  absurd  or  unjust  (3),  it  is  declared,  not 
that  such  a  sentence  was  Aad^w,  butthatitwaanor/aeij*  that 
is)  that  it  is  not  the  established  custom  of  the  realrot  as  haa 
been  erroneously  determined.  And  hence  it  is  that  our  Law- 
yers are  with  justice  so  copious  in  their  encomiums  od  the 
reason  of  the  common  law  ;  that  they  tell  us,  that  the  law  is 
the  perfection  of  reason,  that  it  always  intends  to  conform 
thereto,  and  that  what  is  not  reason  is  not  law.  Not  that  the 
particular  reason  of  every  rule  in  the  law  can  at  this  distance 
of  time  be  always  precisely  assigned;  but  it  is  suKcient  that 
there  be  nothing  in  the  rule  flatly  contradictory  to  reason,  and 

(3)  But  it  ctoinot  be  diuembted  that  both  in  our  law,  and  in  aU  cither 
lawi,  there  are  decision*  drawn  from  eatablifhed  principleiind  tnaiinu, 
vduch  «re  good  ]&w,  thou^  ludi  decision*  may  be  both  nanifeatly 
absurd  and  ui^ust.  But  notwitfaitanding  thii,  they  miut  be  religiously 
adhered  to  by  the  judge*  in  all  courts,  wfao  are  not  to  uiumethecba' 
rscten  of  le^latur*.  It  ii  their  province  j'u*  diarr,  and  doI^^im  dart. 
Lord  Coke,  in  bii  enthuuMtic  fondneii  for  the  common  law,  goes  far- 
ther than  the  leuncd  Commentator i  he Uy* down,  that  arjwnmiiimat 
ititwntKiaitipliirimtmi  vaiet  in  lege,  because  iirtiV  quod  at  inemvenietu  ett 
Ueittim.  Mr.  Hargrave's  note  upon  thii  i*  well  conceived  uid  cspresa- 
ed :  "  Argument*  from  inconvenience  certainly  deserve  the  greatest 
"attention,  and  where  the  weight  of  other  reasonu^  ii  neariy  oa  an 
"  equipMse,  ought  to  turn  the  scale.  But  if  the  rule  of  law  i*  dear' 
"  «nd  eiiJicit,  it  is  in  vain  to  iii»L>t  upon  inconveniencies  J  nor  can  it  be 
"true  that  nothing,  which  is  inconvenieDt,  is  lawful,  for  that  suppoaea 
"  m  those  who  m*ke  Uws  a  perfection,  which  the  moat  exalted  human 
"  wisdom  U  incapable  of  attuning,  snd  would  be  an  inviiiciUe  argu- 
"mem  gainst  ever  changing  the  law."    Sve.  Co.  Lit.  K. 
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thai  the  kw  irill  pnmnae  h  to  be-weU  finindej'.  And  it  bith 
keen  an  ancient  obMmtkxi  in  the  laws  of  England,  that  wbcnv¥«r 
a  standing  rule  of  lav,  of  which  the  reaoon  perhapa  could  not 
be  mnembeKd  or  diKcnted)  faath  been  wantwly  broken  in 
npaa  bj  atatutca  or  nev  renohitkins,  the  wisdom  of  the  rule 
hath  in  the  end  appeared  from  the  incoavcnieoccs  that  have 
MIowedtKe  innovation. 

The  doctrine  of  the  Uw  then  is  this  s  that  precedents  and 
rules  mast  be  followed,  unless  fiatl^  absurd  ch:  unjust  (4)  i  Ibr 
though  their  reason  be  not  obrious  at  first  tIcw,  yet  we  owe 
such  a  deference  to  former  times  as  not  to  suppose  that  tttef 
acted  wholly  without  consderadon.  To  illustrate  this  doctrine 
by  examples.  It  has  been  determined,  dme  out  of  mind,  that 
I  brother  of  the  half  blood  shall  nerer  succeed  as  bclr  to  the 
estate  of  hia  half  brother,  but  it  shall  rather-  escheat  to  the 
king,  or  other  superior  lord.  Now  this  is  a  positive  law,  fixed 

p  Hsria  T'lfc-t  wM  the  drS   Inr,      ■  flH  co 


(4)  PRccdemi  Mid  rules  miut  be  followed  even  when  they  ve 
flstly  ihmird  and  unjuK,  if  they  ire  *gree>ble  to  sneient  principle*.  If 
an  act  of  ps^unent  hid  been  brought  in  st  the  cVmc  of  ■  seMiwi,  md 
pstsed  on  the  laat  day,  which  m*dc  tn  innocent  act  aiminil,  or  even 
a  capital  crime  i  juid  if  no  day  was  fixed  (or  the  eommencemtnt  of 
its  operation,  it  had  the  same  efficacy  at  if  it  had  been  pissed  on  the 
first  d^  of  the  seuion,  and  all,  who,  during  a  long  session,  had  been 
doing'  an  act,  which  at  the  time  was  legal  and  inoffensive,  were  liable 
to  auffcF  the  punishment  prescribed  by  the  itatute.  (4  7iwf.  35.  4 
7>rm  Xtp.  MO.)  This  was  both  flatly  afanird  sod  unjust  i  but  it  was 
dke  clear  law  of  Sogland,  and  could  only  be  abrogated  bj  the  muted 
anthori^  of  the  king,  lords,  and  eommoos,  in  y ariiament  assembled  t 
who  by  the  33  Geo.  3.  c  13.  enacted,  thatwfaen  the  operstioR  of  an 
act  of  pa^amoit  is  not  directed  to  commence  from  anytime  ipeufied 
within  it,  the  clerk  of  the  pariiament*  iball  endorse  upon  it  the  day  up- 
on irtdch  it  recdvea  the  royal  anent,  and  that  day  shall  be  the  date  of 
Many  other  rimilar  instances  might  be  adduced. 
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and  MUUlshed  bj  ctiatoni,  which  cuitom  u  evidenced  bf 
judicial  decisions ;  and  therefore  can  never  be  departed  from 
by  any  modem  judge  without  a  breach  of  bis  oath,  and 
[Tl]  the  law.  For  herein  there  is  nothing  repugnant  to  na- 
tural justice  (5)  ;  though  the  artificial  reason  of  it,drawn 
from  the  leodal  lav,  may  not  be  quite  obvious  toevery;body. 
And  therefore,  though  a  modem  judge,  on  account  ^f  a  aup- 
posed  hardship  upon  the  half  brother,  m^ht  wish  it  bad  been 
otherwise  settled,  yet  it  is  not  in  his  power  to  alter  it.  But  if 
any  court  were  now  to  determine,  ttiat  an  elder  brother  of  the 
half  blood  might  enter  upon  and  seize  any  lands  that  were 
purchased  by  his  younger  brother,  no  subsequent  judges  would 
uruple  to  declare  that  such  prior  determination  was  unjust, 
was  unreasonable,  and  therefore  was  not  lam.  So  that  the 
hiB,  and  the  ofiinion  of  tlie  judge,  are  not  always  convertible 
lerms,  or  one  and  the  same  thing ;  since  it  sometimes  may 
happen  thai  the  judge  may  mittake  the  law.  Upon  the  whole, 
howeveri  we  may  take  it  as  a  general  rule,  "  that  the  decisions 
*<  of  courts  of  justice  are  the  evidence  of  what  is  common 
*>  law :"  in  the  same  manner  as,  in  the  civil  law,  what  the  em- 
peror had  once  determined  was  to  serve  for  a  guide  for  the 
future  4. 

The  decisions  therefore  of  cou'its  are  held  in  the  highest 
regard,  and  are  not  only  preserved  as  authentic  records  in  the 


(5)  But  It  n  cert«in]y  repngnsnt  to  natural  reason,  where  >  father 
leaves  two  sons  b^  two  different  mothers,  and  die*  intestate,  and  a 
li^e  estate  descends  to  his  eldest  son,  who  dica  a  minor  or  intestate, 
that  this  estate  should  goto  tlie  lord  of  the  manor  or  to  the  king', 
rather  than  totheyoungvrson.  When  any  such  case  of  great  notoriety 
ocean,  this  law  will  probably  then  appear  so  absurd  and  unreaiona- 
Ue,  that  it  will  not  be  suffered  to  remain  long  af^erwaldi  a  reproach 
to  our  system  of  jurisprudence.    See  voL  ii.  p.  331. 


•canniM  of  tlw  levvni  courts,  bvt  wn  kutM  out  to  public 
Htew  lA  tke  numcKMR  v<datMeB  t>f  rrjwtli  wbicb  fiimiah  the 
taryvr**  HbFMy.  TkoK  raynrts  are  bistoriet  of  the  several 
AMB,  with  «  «bsn  Mismnr  «f  die  procee^ngB)  wUch  arc  prc- 
tfrvtd  at  Uvgt  In  tlK  tecerd  i  «he  arguKKMs  on  botk  Mdes  «k4 
the  reBMtis  the  cviM  gave  for  hs  judgimem ;  taken  down  i» 
lAiMt  notes  t^  peraom  preieM  at  the  deteminaiion.  And  these 
«er»e  as  Mexes  to,  Mti  alas  lo  «^kin,  tiie  records ;  whioh 
*l««ys,  in  tniftters  of  oonseqBcnae  Htd  nketf ,  the  juc^es  ^rect 
to  be  aeavched.  Tlic  refvorts  are  extant  in  «  regular  setiea 
4hMlt  the  Tdiftn  eC  king  Edward  the  aecond  tnchtuve ;  and  from 
Ms  time  to  fhat  of  Henry  the  dghth  were  taken  b^  the 
^pMftkoiMtaries,  or  chidf  ki^ks  'of  the  oonrt,  at  lite  [73] 
vxpeRse  of  the  ci<Qlni,  and  puUished  imnmlfy,  whence 
tiief  are  known  HiidertbedcMiauaauon  of  the  yiwrAoojt'*.  And 
tt  is  Riuch  to  tie  wiihed  tbat  tliis  beneficial  custon  had,  under 
ycoper  regfula^ns,  been  coaoiaeed  to  this  day :  for,  though  kis( 
James  the  first  at  4k  ihstanoe  of  lord  Bacon  appointed  tw« 
tvpanera^  intth  a  handwrne  attpend  for  tUs  purpose,  yet  th«t 
vise  ins^tutien  waa  soea  neglected,  and  fiom  the  reign  of 
Henry  the  ughth  to  d>e  preaent  time  this  task  has  been  exe- 
cuted by  many  private  and  oontemporary  hands ;  who,  soiae- 
tintes  through  haste  and  inaccuracy,  sometimes  through  nus- 
take  md  wamof  skiH,  have  published  very  crude  and  impwrfeot 
(pet^iaps  contradictory)  aocoonts  of  one  and  tiie  same  deter- 
nmation.  Some  ofthe  moat  valn^le  of  the  ancient  reports  are 
tbese  pDbNriiod  by  lord  chief  justice  Coke ;  a  man  of  infinite 
leuwig  in  Ihs  professioBi  tbot^  not  a  little  infected  with  tfcc 
ftedantry  and  qnauitness  of  tbe  times  he  lived  in,  which  appear 
strongly  in  all  his  works.  However  his  writings  are  so  highly  • 
«steenwd,  that  they  ue  general^  cited  without  the  Author's 
name*.  ^ 

T  F«i^  15  Ju.  L  p.  IB-  IT  BjDL  30.  Rrp.  u  in  cadDg;  oiber  utbon.  Ifee  n^BtH 

■  HiiR|)iiiu,(iiTiiiBtnR,uT  sidled,  lucr'  oTjudgxCnike  irc  iln  atol  b  *  (Ku&or 

'i'XI''  '*'  'V«»!  "^  ta  quoUng  Uwni  muuwr,  by  die  Mmt  of  tbiM  sitoat  in 

ve  muHr  Br,  1  or  t  Rrpt  not  i  ur  )  Cskc'i  «hgKRi(B>*e  B 
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BESiiiKa^these  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  is  paid  by  the  students  of 
the  common  law  Such 'are  Glanvil  and  Bracton,  Britton  and 
FletB,  Hengham  and  Littleton,  Statham,  Brooke,  Fitzherbert, 
and  Staundforde,  with  some  others  of  ancient  date ;  whose 
treatises  are  cited  as  authority,  and  arc  evixience  that  cases  have 
formerly  happened  in  which  such  and  such  points  were  dcter- 
^  -mined,  which  are  now  become  settled  and  first  principles.  One 
of  the  last  of  these  methodical  writers  in  point  of  time,  whose 
-works  are  of  any  intrinsic  authority  in  the  courts  of  justice,  and 
do  not  entirely  depend  on  the  strength  of  their  quota- 
[73]  tions  from  older  authors,  is  the  same  learned  judge  we 
have  just  mentioned,  sir  Edward  Coke ;  who  hath  written 
four  volumes  of  institutes,  as  he  U  pleased  to  call  them,  though 
they  have  little  of  the  institutional  method  to  warrant  such  « 
title.  The  first  volume  is  a  very  extensive  comment  upon  a 
little  excellent  treatise  of  tenures,  compiled  by  judge  LJttletcMi, 
in  the  reigfn  of  Edward  the  fourth.  Thu  comment  is  a  rich 
mine  of  valuable  common  law  learning,  collected  and  heaped 
together  from  the  ancient  reports  and  year  books,  but  greatly 
defective  in  method*.  The  second  volume  is  a  comment  upon 
many  old  acts  of  parliament,  without  any  systematical  order; 
the  third  a  more  methodical  treatise  of  the  pleas  of  the  crown ; 
and  the  fourth  an  account  of  the  several  species  (tf  courts'. 

And  thus  much  for  the  first  ground  and  chief  corner  stone 
of  the  laws  of  En^^land,  which  is  general  immemorial  custom, 
or  common  law,  from  time  to  time  declared  in  the  decisions 
of  thec'iurta  of  justice;  which  decisions  are  preserved  among 
our  public^  records,  explained  in    our   rcpoits,  and  digested 

Tbcw  (IF  ciwd  u  2,  3,  or  4  Init.  whit. 

titHi,  whirli.  we  vbiertedt  ii  yM  to  Uie  woflu 

DTpaoiber  wribTj  Ihr  gt^pmlirj  of  ifporta 
ukd  odifrlncli  hf ui^  qnou-d  in  tlipiHmFef 
UiF  nrnipih  r.  11 :  Vciilrii,  4  Lnwd,  1  BHn- 
fin.indilxr  nke. 
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for  general  ubc  in  the  authoritBtlve  writings  of  the  venerable' 
■ages  of  the  law. 

The  Roman  law,  as  practiaed  in  the  times  of  its  liberty, 
paid  also  a  great  regard  to  custom  j  but  not  so  much  as  our 
law :  it  onry  then  adopting  it,  when  the  written  law  was  de- 
ficient. Though  the  reasons  alleged  In  the  digest"  will  fully 
justify  our  practice,  in  making  it  of  equal  authority  with, 
when  it  is  not  contradicted  by  the  written  law.  "  For.  since, 
"'  says  ^lionus,  the  written  law  binds  uv  for  no  other  reason 
"  but  because  it  is  approved  by. the  judgment  of  the  people* 
"  therefore  those  laws  which  the  people  have  approved 
«  without  wridng  ought  also  to  bind  every  body.  For 
«  where  is  the  difference,  whether  the  people  declare  [74] 
"  their  assent  to  a  law  by  suffrage,  or  by  a  uniform 
"  course  of  ;acting  accordingly?"  Thus  did  they  reason 
whUe  Rome  had  some  remains  ofher  freedom  ;  but  when 
the  imperial  tyranny  came  to  be  fully  established,  the  civil 
laws  speak  a  very  different  language.  "  Quod  firinei/ii  fila* 
"  euil  (6)  legit  habct  vigvrem,  cam  ftoftulut  ci  et  in  turn  ornne 
"  »uum   in^erium   et  flotetlatem   eotj/erat,"    says    Ulpian*. 


^6)  This  is  the  first  sentence  of  tlie  dcGiution  of  a 
beginning  of  the  Institutes.  It  ought  to  be  cited  *t  length,  diit  it  may 
receive  the  esecrition  It  deserves.  It  is  no  wonder  from  this  specimen, 
that  the  civil  law  should  have  experienced  such  protection  and  patron- 
age  from  all  the  despodc  governments  of  Europe,  and  such  oppontion 
and  detestation  from  the  sturd/  English  bamns, 

Sed  et  quad  prindpi  plaaiit,  legit  hahet  vigoren  ;  qmm  lege  r^ia,  fa* 
de  ejiu  imferia  lata  ett,  fiopului  ei,  et  in.eum  omiie  imperium,  ntum  et  pot 
tettatem  amtedat.  ^odcitnijue  ergo  impiratar  per  epUtolam,  anutituilj 
vel  cogniMceiu  decremt,  vet  edlcta  pracepit,  legem  etie  eomtati  luce  niBf, 
guf  aiulitutionet  appellanttir.  Plan!  ex  hit  quitdam  tant  peritmaiei,  ipi* 
ntc  ad  exetnplum  trahiaiur,  quoniam  nan  hxprincep*  vult,  nam  quad  ali- 
cui  ob  tneritutn  tndultitt  *9el  mi  quampmnMn  irrogavit,  vel  n  Cut  fine  tx*- 
emple  tubvenit,  pertonam  nen  traiugredirar.  Alit  mtem,  qnurn  generalc* 
tint,  *mna  fraeul  duiia  ttMitt.     Inst  1,  3-  $• 


M  wnMMM 

says  the  code  ■.  And  a^n,  ^  tacriiegii  intlmfr-  MP  rtuewifmt 
"  ftrimtitdt  oMmfi  J."  And  iadcod  it  n.  mc  a{  th*  ckitfac- 
IcriBtk  mafks  sf  Englwh  libMty,  tbat  oui  cmbtmb  fev  4>-i 
pciids  apon  cMton ;  which  curies  ddn  Btcnwl  eridenco  g| 
ftvedoni  alai^  with  it,  tluut  it  probeUy  ma  iMroduc*4i  by 
the  vohmtary  eooHDt  of  the  pe^c  (7>.    . 

II.  Tax  senAnd  bnnch  ol  the  Utmiltek  hnn  o£  EaglMA 
■re  porticttkr  ciutoms,  or  lam  wioDh.  aflect  9atj  &e  inlwi- 
UtHBts  of  particHhtr  Attiicu. 


(T)  Lord  (^ef  jiutice  Wilmot  bM  taid,  that  "  the  atatute  law  is  the 
.'■  win  of  tlic  leg^islature  in  writing ;  the  common  law  ia  nothings  ebe 
"  but  itatHtei  worn  out  by  time.  All  our  law  began  by  content  of  the 
"  legislature,  and  whether  it  \a  ttow  law  hf  nsage  or  wvitiag  ia  llw 
••  aamc  thing.  (3  mit.  348.)  And  itatule  taw  ancl  coamoB  bw  ba^ 
"stigiiuJ^  flowed  from  the  tame  fouDtBia."  fJ^SSO.)  Aadt»th« 
aame  eScct  lord  li«le  deelarca,  "  that  many  of  tboae  thinga  that  <«• 
••  oow  take  for  coMmon  Uw,  were  undoubtedly  acta  of  pailiament. 
"though  now  not  to  be  found  of  record."  fSitt.  Com.  Laa,  66.) 
Though  thia  ia  the  probable  origin  of  the  greateit  part  of  the  common 
law,  )'et  much  of  it  certainly  hai  been  introduced  by  usage,  evoi  of 
modem  date,  which  general  convenience  has  adopted.  As  in  the  civil 
law,  u'ne  tcrifle  jiu  neni'f,  guad  viui  apfrahnit,  nam  diutunii  ncret  aut- 
lauu  uitntium  eemproiaii  legem  imitantjir.  (Inst  1,3. 9.)  OfthianaMn* 
in  this  country  is  the  law  of  the  road,  viz.  that  hortes  and  emiage* 
should  respectively  keep  the  left,  side  of  tbe  road,  and  conaequently  hi 
meeting  should  paas  each  other  on  the  whip  hand.  This  law  baa  not 
been  enacted  by  statute,  and  is  so  modem,  that  perhaps  this  ia  the  &r*t 
time  that  It  h»a  been  noticed  in  a  hotA  of  law.  But  general  conve- 
idcnee  ^scovered  the  neeesdty  of  it,  and  the  judge*  have  so  ttr  ooii- 
Ititned  it,  as  to  declare  frequently  il  ni«i  prius,  thM  he  who  dSsregwda 
this  sahitary  rule  is  answerable  in  dances  for  aB  the  eonieyieliteB. 
The  action,  in  which  this  nde  b  apjfcd,  viz.  for  negSgently  cfaiving  a 
carriage,  by  wbich  any  one  ia  injnrcd,  is  ia  ancietM  m  Ac  eonno* 

Ww.h-rtii la J-. rinTi-n  if*"*-' jiilgrs.ihal  Jtmuu  uhiiMi 

not  of  1^  nifc  ia  uei^gence,  b  of  raoden  due^ 
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Thkm  punxMiat  eoaionu,  or  tome  of  tiKm,  are  withoul 
4aHbt  the  reniaHu  of  that  muhknde  of  local  custans  belbre- 
^entioDcd,  o«t  of  which  the  common  law,  w  it  now  staads, 
was  collected  at  first  by  king  Alfred,  and  afterwar^a  by  Uaf 
Edgar  iuad  Edward  the  cottfcMor :  each  diotrict  mutUHlly  sa- 
cri&cing  aosM  of  its  own  special  ua^ebi  in  ofder  that  the 
.  whoie  kutgdem  n^ht  eajoy  the  benefit  of  one  unifona  and 
iKUTersal  system  c^  lawa.  But  for  PcasoDs  that  have  be«B  >aw 
loBf  forgotteO)  particular  couatieBi  dties,  towna,  Maoorst  and 
lordships,  iv«re  very  «ai4y  indulged  wkh  the  privikg*  of  abiding 
by  their  own  customs,  in  cootradiatinctioD  to  the  rest  of  the 
nation  at  large :  which  privilege  is  coafimed  to  them  by  seve- 
nt  acts  of  parliament*. 

SrcH  is  the  custom  of  gavelkind  in  Kent  aad  Mine  Hhe« 
^rts  of  the  kingdom  (though  perhqw  it  was  also  general  till 
the  Norman  conquest)  which  ordains,  among  other 
things,  that  not  the  eldest  son  only  of  the  Eufaer  shall  [75] 
succeed  to  his  inheritance,  but  all  tim  bmu  alike:  aid 
that,  though  tlie  ancestor  be  attainted  and  hanged,  yet  the  heir 
shall  succeed  to  his  estate,  without  any  escheat  to  the  k»d. 
Such  is  the  custom  that  prevails  in  divers  ancient  boroughs, 
and  therefore  called  borough-english,  that  the  youngest  son 
flhalt  inherit  the  estate,  in  preference  to  aH  kia  elder  brothers. 
Such  is  the  custom  in  other  boroughs  that  a  widow  shall  be 
entitlet^  for  her  dower,  to  all  her  husband's  lands ;  whereas  at 
the  common  law  she  shall  be  endowed  of  one  third  part  only. 
Such  also  are  the  special  and  particular  customs  of  manors, 
of  which  every  one  has  more  or  lessi  and  which  hiixl  all  the 
copyboM  and  customary  tcaants  that  bcdd  of  the  said  manors. 
Such  Kkewise  is  the  custom  of  hdding  (Kvcrs  inferior  courts, 
wkh  power  of  trying  causes,  in  cities  and  trading  towns,  the 
r^;ht  of  holding  which,  when  no  royal  grant  can  be  shewn, 
depends  entirely  upon  inunemoriaL  and  established  usage. 
Such,  lastly,  are  many  particular  customs  wiiltin  the  cit]f  of 
I»ndon,  wkh  regard  to  trade,  ^lyrenUces,  widows^  crphans, 


Biid  a  Taiietf  of  other  matters.  All  these  are  contrary  to  the 
general  taw  of  the  land,  and  are  good  only  by  special  uuge ; 
though  the  cuttotns  of  London  are  also  confirmed  by  act  of 
{nrlianient'. 

To  this  head  may  most  properiy  be  referred  a  particular 
system  of  customs  used  only  among  one  set  of  the  king's  sub- 
jects, called  the  custom  of  merchants  or  lex  mtreateria :  which, 
however  different  from  the  general  rules  of  the  common  Jaw, 
is  yel  ingrafted  into  it,  and  made  a  part  of  it'll  being  ulloned, 
for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  rom- 
mercial  transactions :  for  it  is  a  maxim  of  law,  that  **  etdUbei  it* 
"  »ua  arte  eredrndum  e*t  (8)." 

The  rules  relating  to  particular  customs  regard  either  the 
ytnV' of  their  existence;  their  A-jWiVy  wheo  proved;  or  their 
usual   method  of  aliowance.    And  first  we  will  consider  the 

rules  of  firoqf. 
[76]        As  to  gavelkind,  and  borough-english,  the  law  takes 
particular  notice  of  them<,  and  there  is  no  occasion  to 

«  I  Rep' IH- Ckl  Cv.  MT.  b  WhKh.M.  c  Cai  Ltll.  ITI. 


(8)  T]i«  lex  mercatoria,  or  the  custom  of  merehinti,  like  the  lex  el 
(muuetudo  partiavxenii,  describes  only  a  ^eat  division  of  the  law  of 
England.  The  laws  relating  to  bills  of  exchange,  iniurincc,  and  all 
mercantile  contracts,  are  as  much  the  general  law  of  ttie  land,  as  the 
laws  relating  to  marria^  or  murder.  But  the  eipresaion  has  fre- 
<]uently  led  merchants  to  suppose,  (hat  all  their  new  lasluant  and 
devices  immediately  become  the  law  of  the  land:  a  notion  which, 
perhaps,  has  been  too  much  encouraged  by  the  courts.  Mercliants 
ouf^t  to  take  their  law  from  the  courts,  and  not  the  courts  from  mer- 
chants :  and  when  the  law  is  found  inconvenient  for  the  purposes  of 
extended  commerce,  application  ought  to  be  niade  to  parliament  for 
redress.  This  is  agreeable  to  the  opinion  of  Mr.  justice  Foster,  who 
maintains,  thjt  "  the  custom  of  merchants  is  the  general  law  of  the 
"  kingdom,  and  tlierefofe  ought  not  to  be  left  to  a  jury  after  it  has 
"b«en  settled  by  judicial  detenninationt."    3'^iu-.  1236. 
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prove  that  such  customs  actually  exist,  but  only  that  the  Itnds  in 
question  are  subject  thereto.  AH  other  private  customs  must 
be  particularljr  pleaded'',  and  as  well  the  existence  of  such  cus- 
toms  must  be  shewn,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged.  The  trial  in  both  cases  (both  to  shew 
the  existence  of  the  custom,  as,  *■  that  in  the  manor  of  Dale 
«  lands  afaall  descend  only  to  the  heirs  malet  and  never  to 
"  the  heirs  female ;"  and  also  to  shew  "  that  the  lands  in 
«  question  are  within  that  manor")  is  by  a  jury  of  twelve 
men,  and  not  by  the  judges ;  except  the  same  particular 
custom  has  been  before  tried,  determined,  and  recorded  in 
the  same  court*. 

The  customs  of  I^ondon  differ  from  all  others  in  point  of 
trial :  for,  if  the  existence  of  the  custom  be  brought  in  ques- 
tion, it  shall  not  be  tried  by  a  jury,4)ut  by  certiRcate  from  the 
lord  mayor  and  aldermen  by  the  mouth  (9)  of  their  recorder''; 
unless  it  be  such  a  custom  as  the  corporation  is  itself  inter- 
ested in,  as  a  right  of  taking  toll,  &c.  for  then  the  law  permits 
them  not  to  certify  on  their  own  behalfs. 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry 
is  into  the  legaUiy  of  it  j  for,  if  it  is  not  a  good  custom,  it 
ought  to  t>e  no  longer  used  j   "  Malu$  ante  aboleruJu*  eit'\  is 


(9)  Sir  Jamei  Burrow  hu  reported  the  mode  by  which  the  recorder 
certifiea  the  custom  with  such  a  degree  of  accuracy,  u  to  specif 
which  of  his  four  gowns  he  shall  wear  upon  the  occasion.  (1  Bur.  348.) 
When  1  custom  has  been  once  certified  by  the  recorder,  the  judges 
will  take  notice  of  it,  and  wilt  not  suffer  it  to  be  certified  k  second 
time.  (^Doug.  365.)  Lord'  Mmslield  nonsuited  the  plaintiff  in  in  ae- 
tipn  broi^t  a^nst  the  defendant  on  the  custom  of  London,  for  call- 
ing the  plaintiff  a  whore,  the  plaintilT  not  being  able  to  prove  the  cus- 
tom of  Inflicting  a  corporal  punishment,  by  carting  women  of  that 
description.  But  in  the  city  court  such  an  action  is  maintained,  bceitine 
they  take  notice  oftheir  own  cnstona  without  proof    Jk 


m  eMabtiAcd  vwam  oC  tihe  bw^.  To  awkc  k  fntitwau-  «w 
torn  good,  the  foUowing  at«  Dccesiary  rcqni^tes. 

1.  THftT  it  have  been  used  BO  iM^,  thu  the  nctnorr  of  «■■ 

nanetb  tM  to  tbe  ooBtrary.    So  that,  iftmy  mc  can  «bcw  tlH 

bcf^aaing  of  it  (10),  it  is  no  gowl  cuatom.    For  wtud)  m- 

K»  w>  caatom  can  prevail  agaimt  as  cxpreas  ACt'af 

[77]     pBriianwnt^l  1);  since  the  atatute  ttadf  ia  a  pRnf  of 

a  time  when  such  a  custon  did  not  exiatJ. 

3.  It  nint  have  been  contmmei.  Any  iMcmption  wmM 
cuiBC  a  temporaty  ceaung :  Ike  rerival  gives  it  a  neir  be^M- 
ning,  which  will  be  within  time  of  aemoiy,  and  thereupoaite 
custom  win  be  void.  But  this  must  be  understood  with  icgyvd 
to  an  intemifition  of  the  ri^ht  ,■  ibr  an  intemifticKi  of  the  po*- 
me—Um  aaXj,  Ibr  ten  or  twenty  yean,  will  not  destroy  the  cm^ 
tMui.  As  if  the  inhabitanta  of  a  parish  have  a  cmtomaiy 
r^fet  of  watering  their  cattle  at  a  certain  pool,  the  cuatom  ik 
not  destroyed,  though  they  do  not  u*e  it  for  ten  years ;  it  onlf 
becomes  more  difficult  to  prove :  but  if  the  right  be  any  how 
discontinued  (or  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  be^)  fieaceabie,  and  acquiesced  in ;  not  sub' 
jcct  to  contention  and  dispute  k.    For  as  customs  owe  their 


(10)  If  any  one  on  shew  the  beginning  of  it  irttfain  legiJ  nteraory, 
Aat  ia,  withiB  any  time  aincc  the  fint  year  of  the  reign  of  Hichudthe 
fliM,  it »  not  a  good  ciutom. 

(11)  Tlwrcfore  a  cuatom  that  everypound  of  butter  sold  in  acer- 
UkaaifeetalKMtld  weigh  IB.ounceaia  bad,  because  it  is  directly  coa- 
trary  to  13  &  14  Car.  II.  c.  36,  iriiich  directs,  that  every  pound, 
throughoutthe  kingdom,  shall  contiln  leouicea,  (3  T.  R.  271.)  But 
there  ceuM  be  no  doubt,  I  conceive,  but  it  would  be  a  good  custom  to 
•eU  lunpa  of  butter  contjtining  18  ounces  i  for  if  it  U  lawful  to  sell  a 
poiind,  it  muat  be  so  to  sell  a  pauBd  and  any  aliquot  part  of  one.  "Hie 
Moonvenience  and  deception  arise  troai  calUog  (hat  a  pound  in  one 
place  which  i*  not  a  pound  in  anothu'. 
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or^jnal  to  common  coDsenti  their  bmg  immememlly  dis- 
puted, either  «t  lair  or  othenme,  ia  a  proof  that  such  consent 
WM  wanting. 

4.  CosTOMS  must  be  reatonabk^  i  or,  rather  taken  ne^* 
tirelyt  they  must  not  be  unreasonable.  Which  is  not  alwaysi 
as  ur  Edward  Coke  says",  to  be  understood  of  erery  unlearn- 
ed man's  reason,  but  of  artificial  and  legal  reason,  warranted 
by  authority  of  law.  Upon  which  account  a  custom  may  be 
good,  though  the  particular,  reason  of  it  cannot  be  assigned ; 
for  it  suificeth,  if  no  good  legal  reason  can  be  asugned  agunst 
it.  Thus  a  custom  in  a  parish,  that  no  man  shall  put  lus 
beasts  into  the  common  till  the  third  of  October,  would  be 
good ;  and  yet  it  would  be  hard  to  shew  the  reason  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.  But  a  custom,  that  no  cattle  shall  be  put  in  till  the 
lord  of  the  manor  has  first  put  in  his,  is  unreasonable,  and 
tfierefbre  bad :  for  peradventure  the  lord  will  never  put  in 
his;  and  then  the  tenants  will  lose  all  their  profits". 

5.  Customs  ought  to  be  certain.  A  custom,  that  [78^ 
lands  shall  descend  to  the  most  worthy  of  the  owner's 
blood,  is  void ;  for  how  shall  this  worth  be  determined  i  but 
a  custom  to  descend  to  the  next  male  of  the  blood,  exclusive 
of  females,  is  certain,  and  therefore  good°.  A  custom  to 
pay  two  pence  an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay 
sometimes  two  pence  and  sometimei  three  pence,  as  the 
occupier  of  the  land  pleases,  is  bad  for  its  uncertainty.  Yet 
a  custom,  to  pay  a  year's  improved  value  for  a  fine  on  a 
copyhold  estate,  is  good ;  though  the  value  is  a  thing  uncer- 
tain :  for  the  value  may  at  any  time  be  ascertained ;  and  the 
maxim  of  lawis,  t'tf  cerium  e*t,  quod  cerium  reddi  fioleal  (12). 

1  Uu.  IK.  lu.  n  Oi.  ci^  •«.  n. 


(13)  A  custom,  that  poor  hoiuekeepcn  ihill  csity  away  rotten 
wood  in  a  cluse  is  bad,  bein^  too  vague  and  oucert^.  2  T.  B. 
738. 


IS  or  THB  LAWS  nrnuto. 

6.  CuBTOKSf  thougli  cBtabliihed  by  coDMOit,  must  bo 
(when  established)  comfiuUon/i  and  aot  left  to  the  option  of 
every  man,  whcthcrlie  will  use  them  or  no.  Therefore  > 
cUBtom,  that  all  the  inhabitants  Bhall  be  rated  toward'  tibe 
maintenance  of  a  bridge?  will  be  good ;  but  a  cuBtom,  that 
every  man  is  to  contribute  thereto  at  hia  own  pleaBure>  is 
Idle  and  absurd,  and  indeed  no  custom  at  all. 

7.  Labtlt,  customs  must  be  cotuittent  with  each  otlwr : 
one  custom  camiot  be  set  up  in  oppodtion  to  bnotfaer.  ForiE 
both  arc  really  customs,  then  both  are  of  equal  antiquity, 
and  both  established  by  mutual  consent:  which  to  say  of  con- 
tradictory customs  is  absurd.  Therefore,  if  one  man  pre- 
scribes that  by  custom  he  has  a  right  to  have  windows  look- 
ing into  another's  garden  ;  the  other  cannot  claim  a  right  bjr 
custom  to  stop  up  or  obstruct  those  windows  :  for  these  two 
contradictory  customs  camiot  both  be  good,  nor  both  stand 
together.  He  ought  rather  to  deny  the  existence  of  the  for* 
raer  custom  p. 

Nkxt,  as  to  the  a//oii'anrF  of  special  customi.  Customs,  in 
derogation  of  the  common  law,  must  be  construed  strictl)r 
( 1 3).  Thus,  hy  the  custc»n  of  gavelkind,  an  infant  of 
[|79]  fifteen  years  may  by  one  species  of  conveyance  (call- 
ed a  deed  of  feoffment)  convey  away  his  lands  in  fee 
wmple,  or  for  ever.  Yet  this  custom  does  not  empower  him 
to  use  any  other  conveyance,  or  even  to  lease  them  for  seven 
years :  for  the  custom  must  be  strictly  pursued^.  And  more 

p  «  lte|i.  tS.  q  Co.  Cop.  Kb  U. 

(13)  This  rule  is  founded  upon  the  consideration,  that  a  variety  of 
cuitotna  in  difierent  places  upon  the  aune  subject  is  a  general  incon- 
venience ;  the  courts  therefore  will  not  admit  such  customs  but  upon 
the  clearest  proof.  So  where  there  is  a  custon)  that  lands  shall 
descend  to  the  eldest  sister,  the  courts  nill  not  extend  this  custom  to 
the  eldest  niece,  or  to  an;  other  eldest  female  relation,  but  upon  the 
same  authority  by  which  the  custom  between  sisters  is  supported.  1 
T.  S.  4«. 
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orer,  all  qwcUI  cintonu  mutt  stibnitto  the  lung's  prerogative. 
Thcrcbre,  if  the  king  purchaaea  Undt  of  tlte  nature  of  gavel- 
kind, when  all  the  ions  inherit  equally  i  yet  upon  the  Ung'a 
demiie,  ius  eldest  aon  ahall  succeed  to  those  lands  alone'.  And 
thus  much  &>r  the  aecood  part  of  the  lege»  rum  tcri/itae,  or  those 
particular  nutomi  which  affect  pardcular  persons  or  districts 
only. 

III.  The  tldrd  branch  of  them  are  those  peculiar  laws  which 
by  custom  are  adopted  and  used  only  in  cenain  peculiar  courts 
and  jurisdictions.  And  by  these  I  understand  the  ciril  and 
canon  laws. 

It  may  seem  a  little  improper  at  first  view  to  rank  these  laws 
under  the  head  of  lege*  non  teripiae,  or  unwritten  laws,  sedng 
they  are  set  forth  by  authority  in  their  pandects,  their  codes, 
snd  their  institutions;  their  councils,  decrees,  and  decretals; 
.and  enforced  by  an  immense  number  of  ezpotitions,  deciuona, 
and  treatises  of  tlie  learned  in  both  branches  of  the  law.  But 
I  do  this,  after  the  example  of  sir  Matthew  Hale*,  because  it  is 
most  plain,  that  it  is  not  oh  account  of  their  being  vritten  laws, 
that  either  the  canon  law,  or  the  civil  law,  have  any  obligation 
within  this  kingdom :  neither  do  their  force  and  eflicacy  depend 
upon  their  own  intrinuc  authority  ;  which  is  the  case  of  our 
written  laws,  or  acta  of  parliament.  They  land  not  the  sub- 
jects, of  Et^land,  because  their  materiala  were  ctdlected  fima 
popes  or  emperors,  were  digested  by  Justinian,  or  declared  to 
be  authentic  by  Gregory.  These  conaiderationi  give  them  no 
authority  here:  for  the  legislature  of  England  doth  not,  nor 
ever  did,  recognise  any  foreign  power,  as  superior  or  equal  to 
it  in  this  kingdom ;  or  as  having  the  right  to  give  law  to  any, 
the  meanest,  of  its  subjects.  But  dl  the  strength  that 
either  the  papal  or  imperial  laws  have  obtained  in  tliis  [80] 
realm  (or  indeed  in  any  other  kingdom  in  Europe)  is 
otUy  because  they  have  been  admitted  and  received  by  imme- 
moritl  usage  and  custom  in  some  particular  cases,  and  some 
particular  courts ;  and  then  they  form  a  branch  of  the  lege»  Jtom 


Kr^uae,  or  cuttonury  laws ;  or  dse,  becauae  they  trc  in  aome 
other  cases  introduced  by  consent  of  parliament,  and  then  they 
owe  their  validity  to  the  lege*  tcrifittu,  or  statute  law.  This  is 
expressly  declared  in  those  remarkable  words  of  the  aatute 
25  Hen.  VIII.  c.  31.  addressed  to  the  king's  royal  majesty. 
"  This  your  grace's  realm,  recognising  no  superior  under  God 
"  hut  only  your  grace,  hath  been  and  is  free  from  subjecticxt  to 
f  any  nian's  laws,  but  only  to  such  as  have  been  devised,  made, 
M  and  ordained  vtittdn  tiiis  realm  for  the  wealth  of  the  sane ; 
>*  or  to  such  other  as,  by  sufferance  of  your  grace  and  your 
<*  progenitors,  the  people  of  this  your  realm  have  taken  at  their 
<>  free  liberty,  by  their  ovm  consent,  to  be  used  among  them  ; 
t  and  have  bound  themselves  by  long  use  and  custom  to  the 
*(  observance  of  the  same  :  not  aa  to  the  observance  of  the  laws 
«  of  any  foreign  prince,  potentate,  or  prelate ;  but  as  to  the 
«•  ciutomed  and  ancient  laws  of  this  realm,  or^inaJly  esti^lished 
<*  aa  laws  of  the  same,  by  the  said  sufferance,  consents,  aaA 
"  custom ;  and  none  otherwise." 

Bt  the  dvil  taw,  absolutely  taken,  is  generally  understood  the 
civil  or  municipal  law  of  the  Roman  empire,  as  comprised  in 
the  institutes,  the  code,  and  the  digest  of  the  emperor  Justinian, 
and  the.  novel  constitutions  of  himself  and  some  of  his  succes- 
sors. Of  which,  aa  there  will  frequently  be  occauon  to  cite 
them,  by  way  of  illustrating  our  own  laws,  it  may  not  be  amiss 
to  g^ve  a  short  and  general  account. 

Tbb  Roman  law  (fbimded  first  upon  the  regifl  constitutions  of 
thdr  ancient  kings,  next  upon  the  twelve  tables  of  the  decemviri, 
then  upon  the  laws  or  statutes  enacted  by  the  senate  or  people, 
the  edicts  of  Uie  prctor,  and  the  re»fum»a  /attdentum,  or  opinions 

of  learned  lawyers,  and  lastly  upon  the  imperial  decrees, 
[81]    or  ctmslitutions  of  succesuve  emperors)  had  grown 

to  so  great  a  bulk,  or,  as  Livy  expresses  it',  "  tarn  im- 
M  irututu  a&ijvm  tufier  atiat  acervatarum  legum  ewmdut,"  that 
they  were  computed  to  be  many  camels'  load  by  an  author 
who  preceded  Justinian  <>.    This  was  in  part  remedied  by  the 


fs. 

coOections  of  three  privnte  Uvyen,  Cregoriusi  HemogeneB) 
•nd  Papirius ;  and  then  by  the  emperor  Theodouiu  the  yaunger, 
hy  whooe  ordera  a  code  was  compiled,  jI  D.  438,  being  a 
methodical  collection  of  all  the  imperial  constitutiona  then  in 
fcrce :  which  Theodoiian  code  ith  the  oaly  book  of  civil  law 
received  aa  authentic  in  the  western  part  of  Euivpe,  till  many 
centuries  after ;  and  to  this  it  is  pn^xble  that  the  Franks  and 
Gotha  might  frequently  pay  some  regard,  in  firaming  legal 
constitutions  for  thur  newly  erected  kingdoms-  For  Justinian 
commanded  only  in  the  eastern  remains  of  the  empire ;  and  it  ' 
was  under  his  aus^cest  that  the  present  body  of  civil  law  was 
compiled  and  finbhed  by  Tnbooun  and  other  lawyers,  about 
the  year  533. 

This  consists  of,  1.  The  inatttotes,  which  contain  the  eJe* 
meats  or  first  principles  of  the  Ronnan  law,  in  four  bodes.  3. 
The  digests,  or  pandects,  in  fifty  books,  containing  the  opinions 
and  writings  of  eminent  lawyers,  digested  in  a  systematical 
method.  3.  A  new  code,  or  coUectiui  of  Imperial  constitutions! 
in  twelve  books ;  the  lapse  of  a  whole  century  having  rendered 
the  fbimner  code,  of  Theodouus,  imperfect.  4.  The  novels  or 
new  constitutions,  posterior  in  time  to  the  other  books,  and 
amounting  to  a  supt^ement  to  the  code;  containing  new  de- 
crees of  succesuve  emperors,  as  new  questions  happened  to 
arise.  These  form  the  body  of  Roman  law,  or  corftu*  Jvrit 
dvUu,  as  published  about  the  time  of  Justinian ;  which  how- 
ever felt  soon  into  neglect  and  oblivion,  till  about  the  year 
1 1 30,  when  a  copy  of  the  digests  was  found  at  Amalfi  hi  Italy : 
which  acddent,  concurring  with  the  policy  of  the  Roman  eccle- 
uastics",  suddenly  gave  new  vogue  and  authority  to  the  civil 
law,  introduced  it  into  several  nations,  and  occadoned 
that  mighty  inundation  of  voluminous  comments,  with  [83} 
which  this  system  of  law,  more  than  any  oth^r,  u  now 
loaded  (14). 


(14)  See  a  fall,  lucid,   and  eleguit  account  of  the  civil  law  in 
Giaanone's  History  of  Nsplei,  in  lib.  3.  c.  3,  which  he  thus  eon- 
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Ths  cawB  Isir  is  a  body  of.  Romn  ecdesintical  kw^  iv* 
ladTc  ID  such  matters  as  that  church  either  has  or  pretends  to 
baTe,  the  pft^>er  jurisdiction  orer.  This  is  compiled  horn  the 
cpinioos  of  the  ancieiit  Latin  fitthers,  the  decrees  of  general 
comidlsy  and  the  decretal  epistles  and  balks  of  the  half  see. 
AO  vhkh  ky  in  the  same  disorder  and  confoslon  as  the  Ro- 
man cifil  kw:  tfll,  about  the  year  1151,  one  Gratian  mt 
Italian  monk,  anim**^  by  the  diaoo^ery  of  Jusriman*s  pan* 
dects,  redttced  the  eccletiasttcal  constitutions  ako  into  some 
method,  in  three  books;  which  he  entitled  ameonSa  due^r* 
dtnthau  eanonmmj  but  which -are  generally  known  by  the  name 
of  decretum  Gratiam.  These  reached  as  low  as  the  time  of 
pope  Alexander  III.  The  subsequent  papal  decrtest  to  die 
pontificate  of  Gregory  IX,  were  published  in  much  the  same 
method  under  the  auspices  of  that  pope,  about  the  year  1330, 
in  five  books;  entitled  decretaHa  GrcgorU  nam.  A  sixth  book 
was  added  by  Boni&ce  VIII,  about  the  year  129a,  which  k 
called  seaauM  decreta&um.  The  Clementine  constitutions,  or 
decrees  of  Clement  V,  were  in  like  manner  authenticated  in 
1317  by  ins  successor  John  XXII;  who  also  piiblkhed  twenty 
constitntions  of  his  own,  called  the  extravagunteM  Joaimu:  all 
which  in  some  measure  answer  to  the  novek  of  tiie  civil  kw. 
To  these  have  been  since  added  some  decrees  of  later  popes,  in 
five  books,  called  extrmHigante9  communes.  And  all  these  to* 
gether,  Gratian's  decree,  Gregory's  decretals,  the  sixth  de« 
cretal,  the  Clementine  constitutions,  and  the  extravagants  of 


dudes :  "  Evedl  in  tanto  le  strane  vicende  delle  mondtfie  cose :  quest* 
**  grand*  open  di  Giustiniano  con  tanta  cura,  e  studio  compilata,  che 
•*  per  tutti  i  secoli  avrebbe  doruto  correre  gloriosa,  e  immortale^  ap- 
'<  pena  mancato  il  sue  Autore,  che  rest^  anch'etta  per  lo  spazio  di 
**  cinque  secoli  sepolta  in  teneke  densissime,  ed  in  una  profonda  ofali* 
vione ;  risorta  poi  in  Occidente  a  tempi  di  Lottario,  iu  cost  aTventu- 
rosa^  che  alz6  i  vanni,  e  la  fama  sopra  tutte  1*  altre  Provincie  del 
*'  Mondo,  n^  trov6  Nazione  alcuna  culta*  o  barbara  che  fosse,  che  in 
•'  somma  stima,  e  venerazione  non  I'avesse^  e  che  nan  la  preforisse 
•«  alle  medesioM  loro  proprie  leggi,  c  Qostumi.** 
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Jobtt  and  bis  laeoeeton,  form  the  nrfiiu  jwit  tmMtki,  or 

body  of  the  Roman  canon  law. 

BssiDBS  these  pontifical  coUectioiiB,  which  during  d>e 
times  of  popery  were  .received  as  authuitic  in  this  island,  m 
welt  as  in  other  parts  of  Christendom,  there  is  alto  a  kind  oC 
national  canon  lawj  composed  of  Ugatine  and  flrovineuU  con- 
jidtutioDs,  and  adapted  onljr  to  the  exigencies  of  this 
church  and  kingdom.  The  legatine  consdtutions  were  [SSj 
ecclesiastical  laws*  enacted  in  nadoniJ  synods,  held 
under  the  cardinals  Otho  and  Othobon,  legates  &om  pope 
Gregory  IX  and  pope  Clement  IV,  in  the  reign  of  king 
Henry  III,  about  the  years  1330  and  1368.  The  ^nmt'ncia/ 
constitutions  are  principally  the  decreet  of  provincial  synods, 
held  under  divers  archbishops  of  Canterttury,  from  Stephen 
Xitngton  in  the  reign  of  Henry  HI  to  Henry  Chichele  in  the 
Mign  of  Henry  V;  and  adopted  alto  by  the  province  of 
York*  in  the  reign  of  Henry  VI.  At  the  dawn  of  the  refor- 
mation, in  the  reign  of  kiog  Henry  VIII,  it  was  enacted  in 
parliamentr  that  a  review  should  be  had  of  the  canon  law; 
and,  till  such  review  should  be  made,  all  canons,  constitu- 
tions, ordinances,  and  synodals  provincial,  being  then  al- 
i«ady  made,  and  not  repugnant  to  the  law  of  the  land  or  the 
king's  prerogadve,  should  sUll  be  used  and  executed.  And, 
M  no  such  review  has  yet  been  perfected,  upon  this  statute 
now  depends  the  aufliority  of  the  canon  law  in  England. 

As  for  the  canons  enacted  by  the  clergy  under  James  I, 
-  in  the  year  1603,  and  never  confirmed  in  parliament,  it  has 
been  solemnly  adjudged  upon  the  principles  of  law  and  the 
constitution,  that  where  they  are  not  merely  declaratory  of 
the  ancient  canon  law,  but  are  introductory  of  new  regula- 
tions, they  do  not  bind  the  laity*;  whatever  regard  the 
clergy  may  think  proper  to  pay  them  (U). 


(14)  Lord  Hardwicke  dte*  the  opinion  of  lord  Holt,  Mid  dccbres  it 
ik  not  deaied  by  toy  one,  that  it  is  very  p'ain  aU  the  cletgy  irc  bound 


3S  OF  THE  LAW&  INTBeo. 

There  are  four  species  of  courts,  in  which  the  civil  and 
canon  laws  are  permitted  (under  different  restrictions)  to  be 
used.  1.  The  courts  of  the  archbishops  and  bishops,  and 
their  derirative  officers,  usually  called  in  our  law  courts 
christian,  curiae  chrittiarUtatia^  or  the  ecclesiastical  courts. 
2.  The  military  courts.  3.  The  courts  of  admiralty.  4.  The 
courts  of  the  two  universities.  In  all,  their  reception  in 
general,  and  the  different  degrees  of  that  reception,  are 
grounded  entirely  upon  custom ;  corroborated  in  the  latter 

instance  by  act  of  parliament,  ratifying  those  charters 
([84]     which  confirm  the  customary  law  of  the  umversities. 

The  more  minute  consideration  of  these  will  fall  pro-^ 
perly  \mder  that  part  of  these  commentaries  which  treats  of 
the  jurisdiction  of  courts.  It  will  suffice  at  present  to  re- 
mark a  few  particulars  reladve  to  them  all,  which  may  serve 
to  inculcate  more  strongly  the  doctrine  laid  down  concern- 
ing them*.  • 

1.  And,  first,  the  courts  of  common  law  have  the  super- 
intendency  over  these  courts ;  to  keep  them  within  their  ju- 
risdictions, to  determine  wherein  they  exceed  them,  to  re- 
strain and  prohibit  such  excess,  and  (in  case  of  contumacy) 
to  punish  the  officer  who  executes,  and  in  some  cases  the 
judge  who  enforces,  the  sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the  exposition 
of  all  such  acts  of  parliament,  as  concern  either  the  extent 
of  these  courts,  or  the  matters  depending  before  them.  And 

a  Haltf  Hist.  c.  2. 

by  the  canons  confirmed  by  the  king  only,  but  they  must  be  confirmed 
by  the  parliament  to  bind  the  laity.  (2  Atk,  605.)  Hence  it  has  been 
decided,  that  if  the  Archbishop  of  Canterbury  grants  a  dispensation  to 
hold  two  livings  distant  from  each  other  -more  than  thirty  miles,  no  ad- 
vantage can  be  taken  of  it  by  lapse  or  otherwise  in  the  temporal  courts, 
for  the  restriction  to  thirty  miles  was  introduced  by  a  canon  made  since 
the  25  Henry  Vlll.  2  Bl.  Rep.  968. 
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therefore)  if  these  couns  eitljer  refuse  to  allow  these  acts  of 
parliamenti  or  will  expound  them  in  any  other  sense  than 
what  the  common  law  puts  upon  them,  the  lung's  courts  at 
Westminster  will  grant  .prohibitions  to  restrnin  and  control 
them. 

3.  An  appeal  lies  from  sJl  these  couns  to  the  king,  in  the 
last  resort ;  which  proves  that  the  jurisdiction  exercised  in 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinsic  authority  of  their  own. 
And,  from  these  three  strong  marks  and  ensigns  of  superior- 
Ity,  it  appears  beyond  a  doubt,  that  the  ci?il  and  canon  luws^ 
though  admitted  in  some  cases  by  custom  in  some  courts, 
are  only  subordinate,  and  leget  tub  graviori  lege  ;  and  that, 
thus  admitted,  restrained,  altered,' new-modelled,  and  amend- 
ed, they  are  by  no  means  with  us  a  distinct  independent 
Species  of  laws,  but  are  inferior  branches  of  the  customary 
or  unwritten  laws  of  England,  properly  called  the  king's 
ecclesiastical,  the  king's  military,  the  king's  maritime,  of 
the  king's  academical  laws. 

Lbt  us  next  proceed  to  the  lege*  tcrifitae,  the  writ- 
ten laws  of  the  kingdom ;  which  are  statutes,  acts,  or  [SS] 
edicts,  made  by  the  king's  majesty,  by  and  with  the 
advice  and  cousem  of  the  lord*  spiritual  and  temporal  and 
commons  in  parliament  assembled  >>.  The  oldest  of  these 
now  extant,  and  printed  in^ur  statute  books,  is  the  famous. 
magna  tharta,  as  confirmed  in  parliament  9  Hen.  Ill :  though 
doubtless  there  were  many  acts  before  that  time,  the  records 
of  which  are  now  lost,  and  the  determinations  of  them  per- 
haps at  present  currently  received  for  the  maxims  of  the  old 
common  law. 

The  manner  of  making  these  statutes  will  be  better  con- 
sidered hereafter,  when  we  examine  the  constitution  of  par- 
liaments. At  present  we  will  only  take  Dotice  of  the  different 

b  «  Rtp,  Mk 
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kinds  of  sUtutes ;  and  of  some  general  rule&  with  regard  to 
their  construction  <=. 

First,  as  to  their  several  kinds.  Statutes  are  either  gene- 
ral or  tprcial,  /iu6lic  or  firivate.  A  general  or  public  act  is  ao 
universal  rule,  that  regards  the  whole  community : 
[86]  and  of  this  the  courts  of  law  are  bound  to  take  notice 
judicially  and  ei  officio  ;  without  the  statute  being  par- 
ticularly pleaded,  or  formally  set  forth  by  the  party  w^o  claims 
an  advantage  under  it.  Special  or  private  acts  are  rather  excep- 
tions than  rules,  being  those  which  only  operate  upon  parti- 
cularpersons,  and  private  concerns:  such  as  tlie  Romans  enti- 
tled teTuituadeerela,  in  contradistiiiction  to  thstenalua  conaulta^ 
which  regarded  the  whole  community'' :  and  of  these  (which 
are  not  promulgated  with  the  same  notonety  as  the  former) 
the  judges  are  notbound  to  take  notice,  unless  they  be  formally 
shewn  and  pleaded.  Thus,  to  shew  the  distinction,  the  statute 
13  Eliz.  c.  10.  to  prevent  spiritual  persons  from  making  leases 
for  longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  act ;  it  being  a  ryte  prescribed  to  the  whole  body  of 
spiritual  persons  in  the  nation:  but  an  act  to  enable  the 
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tmif  (hem!  u  the  MUitn  of  M<^v>n  ind 

ih™,enRri^,ri.«=u..om.or 

Hlrii'lxT^.  orWrnmnnUr,  GlontrMiT.  woi 

■nond.  li  by  iiumoK  Uip  >-«r  «i 

rein.  b.  whlcb  ■  V  taigre  wu  am 

will,  (he  chipUT  or  ruikuhr  w 

■m  Ir.  iRn*,  II..-  -rttroH  <*W,  Btrf  ih^  a™> 

,^«*™  rrgi..     Sor»  «  rfi«1np.l*«I  b, 

>ll  U»  uu  of  «,f  •ewon  of  puU. 

■jKirbiUkl  wcpuKi'  nwthoil  oftrtingwrT 

ugerlKr  mil»  p»|»ri,  bDI  ok:  1 

dtriniuichiiRh  IndiniDm-lihit  t^F■I  hTmiu  TIdiiIk  bill  of  riglin  v  alsl,iu  I W.  und  M. 

■od  djtim-  offlcvs;  Tiy  Che  BmnMnLiTi  in  di-  iL  s.  e.  a.  ligniiyini^lhiki  it  iiUwKcoodchii^ 

WnhinE  their  [npi]  hiill<->-,  >>»>  in  ahon  by  ter  or  ki.  of  the  lecoiid  Miiniip,  orUif  Ian 

the  whole  bod;  oT  mndeai  ei'  lUuii  uid  e*-  Dude  in  the  trtoui  tmioa  at  pa 

Banitii.  unonj:  >hDm  ihii  n>ci)Md  oTciuikm  the  Hnt  yar  of  iilng 

lfe,>erB]iy  intvBletl.  not  oitlf  with  TtKDd  to  Vaay- 

chiptcn,  but  inferior  jctnieoi  alio;  iuiiiiiiA-  d  OrtTiv-Oiif.  L  ■ 
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bishdp  of  Chester  to  mtke  a  lease  to  A.  B.  for  uxty  years, 
is  an  exception  to  this  rule;  it  concerns  only  the  parties  and 
the  bishop's  successors ;  and  is  therefore  a  private  act. 

Statutes  also  are  either  declaratory  of  the  common  law, 
or  r^mirdia/ofaome  defects  therein(l 5).  Declaratory,  where 
the  old  custom  of  the  kingdom  is  almost  [alien  into  disuse,  or 
become  disputable ;  in  which  case  the  parliament  has  thought 
proper,  in  fierfieluum  rei  Itatimonium,  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law  is 
and  ever  hath  been.  lihuB  the  statute  of  treasons,  35  Edw. 
HI.  cap.  2.  doth  not  make  any  new  species  of  treasons ;  but 
only,  for  the  benefit  of  the  subject,  declares  and  enumerates 
those  several  kinds  of  offence,  which  before  were  treason  at 
the  common  law.  Remedial  statutes  are  those  which  are 
made  to  supply  such  defects,  and  abi^ge  such  superfluities, 
in  the  common  law,  as  arise  either  from  the  general  imper- 
fection of  all  human  laws,  from  change  of  time  and  circum- 
stances} from  the  mistakes  and  unadvised  determinations  of 
unlearned  (or  even  learned)  judges,  or  from  any  other  cause 
whatsoever.  And  this  being  done,  either  by  enlarging  the 
common  law  where  it  was  too  narrow  and  circum- 
Bcribed,  or  by  restmining  it  where  it  was  too  lax  and  [87] 
luxuriant,  hath  occasioned  another  subordinate  division 
of  remedial  acts  of  parliament  into  enlarging  and  reatraitung 
statutes.  To  instance  agiun  in  the  case  of  treason.  Clipping 
the  current  coin  of  the  kingdom  was  an  offence  not  suf- 
ficiently guarded  agunst  by  the  common  law:  therefore  it 
was  thought  expedient  by  statute  5  Eliz.  c.  II.  to  make  it 
high  treason,  which  it  was  not  at  the  common  law  ;  so  that 

(15)  This  division  U  ^nerally  expressed  bjr  declirstnry  statutes, 
andstatuUsintFoductorjofsnewlaw.  Remedial  statutes  >re  ^nerdly  . 
mentioned  in  coptradininction  to  penal  statute*.    See  ngte  19.  p.  8S. 
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tills  was  an  enlarging  statute  (16).  At  common  law  also 
spiritual  corporations  might  lease  out  their  estates  for  any 
term  of  years,  till  prevented  by  the  statute  1 3  Eliz.  before 
mentioned :  this  was  therefore  a  reatraining  statute. 

Secondly,  the  rules  to  be  observed  with  regard  to  the 
construction  of  statutes  are  principally  these  which  follow : 

1.  There  are  three  points  to  be  considered  in  the  con- 
struction of  all  remedial  statutes ;  the  old  law,  the  mischief, 
and  the  remedy  :  that  is,  how  the  common  law  stood  at  the 
making  of  the  act ;  what  the  mischief  was,  for  which  the 
common  law  did  not  provide ;  and  what  remedy  the  parlia- 
ment hath  provided  to  cure  this  mischief.  And  it  is  the  busi- 
ness of  the  judges  so  to  construe  the  act,  as  to  suppress  the 
mischief  and  advance  the  remedy  «.  Let  us  ineitance  again  in 
ithe  same  restraining  statute  of  13  Eliz.  c.  10.  By  the  coxa- 
mon  law,  ecclesiastical  corporations  might  let  as  long  leases 
.  as  they  thought  proper :  the  mischief  was,  that  they  let  long 
and  unreasonable  leases,  to  the  impoverishment  of  their  suc- 
cessors :  the  remedy  applied  by  the  statute  was  by  making 
void  all  leases  by  ecclesiastical  bodies  for  longer  terms  than 
three  lives  or  twenty -one  years.  Now  in  the  construction  of 
this  statute  it  is  held,  that  leases,  though  for  a  longer  time^ 

e  Rep.  7.  Ca  Litt.  11. 4S. 

(16)  This  statute  ag^ainst  clipping  the  coin  hardly  corresponds  with 
the  general  notion  either  of  a  remedial  or  an  enlarg^g  statute.  In 
ordinary  legal  language,  remedial  statutes  are  contradistinguished  to 
penal  statutes.  An  enlarging  or  an  enabling  statute  is  one  which 
increases,  not  restrains,  the  power  of  action ;  as  the  32  Hen.  VIII. 
c.  28.  which  gave  bishops  and  all  other  sole  ecclesiastical  coporations, 
except  parsons  and  vicars,  a  power  of  making  leases,  which  they  did 
not  possess  before,  is  always  called  an  enabling  statute.  The  13  Eliz. 
c.  10.  which  afterwards  limited  the  power  of  spiritual  persons  to  make 
leases,  is  on  the  contrary  styled  a  restraining  or  disabling  statute.  See 
this  fully  explained  by  the  learned  commeotatori  2  Vol.  p.-319t 
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if  mftde  by  a  bishop,  are  not  void  during  the  bishop's  con* 
Nuance  in  hia  eee  ;  or,  if  made  by  a  dean  and  chapter,  thejr 
are  i)ot  void  during  the  continuance  of  the  dean:  for  the 
act  was  made  for  the  benefit  and  protection  of  the  succeBsorf. 
The  mischief  is  therefore  sufficiently  suppressed  by  vacating 
them  after  the  determination  of  the  interest  of  the 
grantors;  but  the  leases,  during  their  continuance,  [883 
being  not  within  the  mischief,  are  not  within  the 
remedy. 

3.  A  STATUTE,  which  treats  of  things  or  persons  of  an 
inferior  rank,  cannot  by  any  general  vortU  be  extended  to 
those  of  a  superior.  So  a  statute,  treating  of  "  deans,  pre- 
"  bendaries,  parsons,  vicars,  aiid  oihert  having  tfliritual  flro- 
"  motion,"  is  held  not  to  extend  to  bishops,  though  they 
have  spiritual  promotion ;  deans  being  the  highest  persons 
named  (17),  and  bishops  being  of  a  still  higher  orders. 

3.  Penal  statutes  must  be  construed  strictly.  Thus  the 
statute  1  Edw.  VI.  c.  12.  having  enacted  that  those  who  are 
convicted  of  stealing  hortet  should  not  have  the  benefit  of 
clergy,  the  judges  conceived  that  this  did  not  extend  to  him 
that  qhould  steal  but  one  Aorae  ( 18),  and  therefore  procured  a 

rco.Un.u.  )Rip.«i.  10  Rep.  ji,  E'Brp.  4a. 

(17)  This  construction  must  be  presumed  to  be  most  confbnnUile 
to  the  intention  of  die  le|;ia)>ture. 

(18)  Lord  Hale  thinks,  tliat  the  scruple  of  the  judges  did  not 
merely  depend  upon  the  words  being  in  the  plural  number,  be- 
cause no  douln  had  ever  occurred  respecting  former  statutes  in  the 
plural  number ;  ta,  for  instance,  it  was  enacted  by  the  32  Hen. 
Vlll.  c.  1.  that  no  person  convicted  of  burning  aHjr  dneliing  hoata 
should  l>e  admitted  to  clergy.     But  the  reason  of  the  difficulty  in 

'  this  case  was,  because  the  statute  of  37  Hen.  VIII.  c.  B.  was  ex- 
pressly  penned  in  the  singular  number ;  If  any  maa  da  tteal  aitj  hartt, 
marc,  or  JiUy:  and  then  this  statute  thus  varying  the  number,  and 
at  the  same  tirae  expressly  repealii^  aU  other  exclusions  of  clergy 
introduced  since  the  beginning  of  the  reign  of  Hen.  VIII.  it  raised 
a  doubt,  whether  it  were  not  intended  by  the  legislature  to  restore 
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new  act  for  thM  purpose  in  the  following  jnr^.  And,  to 
come  nearer  our  own  times,  by  the  statute  1*  Geo.  II.  c.  «. 
steding  sheep,  or  olhtr  caitU,  was  made  felonj  without  benefit 
of  clergy.  But  these  genertd  words,  "  or  other  cattle,"  being 
looked  upon  as  much  too  loose  to  create  a  capital  offence, 
the  act  was  held  to  extend  to  nothing  but  mere  sheep.  And 
therefore,  in  the  next  sessions^  it  was  found  necessary  to 
make  another  statute,  15  Geo.  II.  c.  3A.  extending  the  for- 
mer to  bulls,  cows,  oxen,  steers,  bullocks,  heifers,  calves, 
and  lambs  by  name. 

4.  Statutes  against  frauds  (19)  are  to  be  liberally  and 
beneficially  expounded.    This  may  seem  a  contradiction  to 


clergy  where  only  one  borae  was  stolen.  2  ff-  P-  C.  365.  And 
it  has  since  been  decided,  that  where  statutes  use  the  plural  number, 
a  ilni^lc  instance  in  such  cases  will  be  comprehended ;  u  the  statute 
2  Geo.  II.  c.  25.  a.  3.  enacts,  that  it  shall  be  felony  to  steal  any  bant 
nem,  and  it  has  been  adjudged  to  b«  felony  to  steal  one  banknote.  XcacA 
I.  NaiKl't  Catt. 

(19)  These  are  g^erallf  called  remedial  atatutei.  And  it  ia 
a  fundamental  rule  of  construction,  that  penal  statutes  shall  be 
construed  strictly,  and  remedial  sUtutes  shall  be  construed  liber- 
ally. It  WIS  one  of  the  laws  of  the  twelve  tables  of  Rome,  thu 
whenever  tliere  was  a  question  between  liberty  and  slavery,  the 
presumption  should  be  on  the  side  of  liberty.  This  excellent  prin- 
ciple our  taw  has  adopted  In  the  construction  of  penal  statutes  : 
(or  whenever  any  ambif;uity  arises  in  a  statute  introducing  a  new 
penalty  or  punishment,  the  decision  shall  be  on  the  side  of  lenity 
and  mercy,'  or  in  favour  of  natural  right  and  liberty:  or,  in  other 
words,  the  decision  shall  be  according  to  the  strict  letter  in  favour 
of  the  subiect.  And  thiiigh  the  judges  in  such  cases  may  fre- 
quently raise  and  solve  difficulties  contraiy  to  the  intenUon  of  the 
legislature,  yet  no.  further  inconvenience  can  result,  than  that  the 
law  remains  as  it  was  before  the  statute.  And  it  i*  mor^  conso- 
nant to  principles  of  liberty,  that  the  judge  should  acquit  whom 
the  legislator  intended  to  punish,  than  that  he  should  punish  whom 
the  legislator  intended  to  discbarge  with  impunity.    But  remedial 
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the  Iwt  rule ;  aunt  Uatutei  againat  fraudi  being  in  tlieir  con- 
sequences penal.  But  thu  difference  is  here  to  be  taken  : 
vfaere  the  statute  acts  upon  the  offender,  and  ioBictt  a  pen- 
alty, as  the  (dllory  or  a  fiiw,  it  ia  then  to  be  taken  strictly  s 
hut  when  the  statute  acts  upon  the  offence,  by  setting  aside 
the  fraudulent  transaction  (30),  here  it  is  to  be  construed 
liberally.  Upon  this  footing  thti  statute  of  13  £lis.  c.  5. 
vhich  avoids  all  gifts  of  goods,  U'e.  made  to  defraud 
cre<Uton  and  other*,  was  held  to  e^ftend  by  the  gene-  [89} 
ral  words  to  a  ^t  made  to  defraud  the  queen  of  a 
fprfeiturc'. 

5.  Omb  part  of  a  statute  must  Be  so  construed  by  another, 
that  the  whole  may  (if  possible)  stand :  u/  ret  magit  valeal, 
qaatn  fiercai.  As  if  land  be  vested  in  the  king  and  his  heirs 
by  act  of  [Mrliaraenti  saving  the  right  of  A ;  and  A  has  at 
that  time  a  lease  of  it  for  three  years  :  here  A  shall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  shall  go  to  the 


statute*  must  be  cimitrued  according;  to  the  ipirit :  for  in  giriny  relief 
agaiiut  fVaud,  or  in  the  fiirtheruice  and  enenaion  of  natural  right  and 
juatlce,  the  ju^e  may  safely  go  even  beyond  that  which  existed  in  the 
minda  of  those  who  framed  the  Uw. 

(30)  And  thCEcfore  it  has  been  held,  that  the  same  wordi  in  a  stUuie 
will  bear  different  interpretaliona  according  to  the  nature  of  the  auit  or 
prosecution  instituted  upon  them.  As  by  the  9  Ann.  c.  14.  the  statute 
against  gaming ;  if  any  person  shall  lose  at  any  time  or  sitting  10/.  and 
shall  pay  it  to  the  .winner,  he  may  recover  it  back  within  three  months  ; 
and  if  the  loser  does  not  within  that  lime,  any  other  pierson  may  sue  lor 
it,  and  treUe  the  value  besides.  So  where  an  action  was  brought  to 
recover  back  fourteen  guineas,  which  had  been  won  and  paid  after  a- 
con^aauce  at  play,  except  an  interruption  during  dinner,  the  court 
held  the  statute  was  remedial,  as  far  as  it  prevented  the  eflecta  oE 
gaming,  without  inflicting  a  penalty,  and  therefore,  in  this  action,  they 
considered  it  one  time  or  sitting!  but  they  saitj,  if  an  action  had  been 
Iwonght  by  a  common  informer  for  the  penalty,  they  would  have  con- 
strued it  strictly  in  favour  of  the  defendant,  and  would  have  held,  that 
the  money  had  beea  lost  st  two  sittings.    3  Bl.  /ftp.  1226, 
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king..   For  this  interpretation  furnishes  matter  for  every 
clause  of  the  statute  to  work  and  operate  upon.     But, 

6.  A  SAVING)  totally  repugnant  to- the  body  of  the  act,  is 
void.  If  therefore  an  act  of  parliament  vests  land  in  the  king 
and  his  heirs,  saving  the  right  of  all  persons  whatsoever ; 
or  vests  the  land  of  A  in  the  king,  saving  the  right  of  A  :  in 
either  of  these  cases  the  saving  is  totally  repugnant  to  the 
body  of  the  statute,  and  (if  good)  would  render  the  statute 
of  no  effect  or  operation  ;  and  therefore  the  saving  is  void; 
and  the  land  vests  absolutely  in  the  king*^.  • 

7.  Where  the  common  law  and  a  statute  differ,  the  com- 
mon law  gives  place  to  the  statute,  and  an  old  statute  gives 
place  to  a  new  one.  And  this  upon  a  general  principle  of 
universal  law,  that  "  leges  fiosteriores  /iriores  contrarias  abro^ 
^<  gant :"  consonant  to  which  it  was  laid  down  by  a  law  of 
the  twelve  tables  at  Rome,  that  "  quod  fiofiulus  fiostremum 
^^juasit^  id  jus  ratum  esto,**  But  this  is  to  be  understood, 
only  when  the  latter  statute  is  couched  in  negative  t^rms, 
or  where  its  matter  is  so  clearly  repugnant,  that  it  necessa- 
rily implies  a  negative.  As  if  a  former  act  says,  that  a  juror 
upon  such  a  trial  shall  have  twenty  pounds  a  year ;  and  a  new 
statute  afterwards  enacts,  that  he  shall  have  twenty  marks: 
here  the  latter  statute,  though  it  does  not  express,  yet  neces- 
sarily implies  a  negative,  and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  qualification  sufficient,  the  for- 
mer statute  which  requires  twenty  pounds  is  at  an 

|[903  end^  But  if  both  acts  be  merely  affirmative,  and  the 
substance  such  that  both  may  stand  together,  here  the 
latter  does  not  repeal  the  former,  but  they  shall  both  have  a 
concurrent  efficacy.  If  by  a  former  law  an  offence  be  indict- 
able at  the  quarter-sessions,  and  a  latter  law  make&the  same 
offence  indictable  at  the  assizes;  here  the  jurisdiction  of 
the  sessions  is  not  taken  away,  but  both  have  a  concurrent 
jurisdiction,  and  the  6ffender  may  be  prosecuted  at  either  : 

k  1  Rep.  47.  ►  I  Jcj*..Cait.  2.  73. 
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unless  the  new  statute  subjoins  express  negative  words)  aS) 
that  the  oETence  shall  be  indictable  at  the  Bssizes,  and  not 
elievkere™, 

8.  If  a  statute,  that  repeals  another,  is  itself  repealed  af- 
terwards, the  first  statute  is  hereby  revived,  without  any 
formal  words  (or  that  purpose.  So  when  the  statutes  of  36 
and  33  Hen.  VIII,  declaring  the  king  to  be  the  supreme  head 
of  the  church,  were  repealed  by  a  statute  1  and  3  Philip  and 
Mary,  and  this  latter  statute  was  ailerwards  repealed  by  an 
act  of  1  Eliz.  there  needed  not  any  express  wordt,  of  revival 
in  queen  Elizabeth's  statute,  but  these  acts  of  king  Henry 
were  impliedly  and  virtually  revived". 

9.  Acts  of  parliament  derogatory  from  the  power  of  sub- 
sequent parliaments  bind  not.  So  the  statute  1 1  Hen.  VII, 
c.  1 .  which  directs  that  no  person  for  assisting  a  king  de 

Jacio,  shall  be  attainted  of  treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  good  only  as  to  common  prosecutions 
for  high  treason ;  but  will  not  restrain  or  clog  any  parlia- 
mentary attainder".  Because  the  legislature,  being  in  truth 
the  sovereign  power,  is  always  of  equal,  always  of  absolute 
authority ;  it  acknowledges  no  superior  upon  earth,  which  the 
prior  legislitture  must  have  been,  if  its  ordinances  could 
Innd  a  subsequent  pariiament.  And  upon  the  same  principle 
Cicero,  in  his  letters  to  Atticilsf  treats  with  a  proper  con- 
tempt these  restraining  clauses,  which  endeavour  to  tie  up  the 
hands  of  succeeding  legislatures.  '*  When  you  repeal 
"  the  law  itself,  says  he,  you  at  the  same  time  repeal  fSl} 
"  the  prohibitory  clause,  which  guards  against  such 
"  repeal  r."  • 

10.  Lastlti  acts  of  parltamem  that  are  impossible  to  be 
performed  are  of  no  valUlity :  and  if  there  arise  out  of  them 
collaterally  jiny  absurd  consequences,  manifestly  contradic- 
tory to  common  reason,  they  are,  with  regard  to  those  collateral 

III  I]  K^  03.  p  Cnn  lot  ihingMUf,  Ulnd  IpaDn  illn^ 

B  *  IbR.  St*.  fUHU,  quo  B(D  dm  ili>o)pul  OfOtlrit.  \.  3, 

V9L.  I.  M       ' 
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consequences,  void  (31).  I  lay  dovn  the  rule  with  theac 
restrictions ;  though  I  know  it  is  generally  laid  down  more 
largely,  that  acts  of  parliament  contrary  to  reason  are  void. 
But  if  the  parliament  will  positively  enact  a  thing  to  be  done 
which  is  unreasonable,  I  know  of  no  power  in  the  ordinary 
forms  of  the  constitution,  that  is  vested  with  authority  to  con- 
trot  it:  and  the  examples  usually  alleged  in  support  of  thia 
sense  of  the  rule  do  none  of  them  prove,  that,  where  the  main 
object  of  a  statute  is  unreasonable,  the  judges  are  at  liberty 
to  reject  it ;  for  that  were  to  set  the  judicial  power  above  that 
of  the  legislature,  which  would  be  subversive  of  all  govern- 
ment. But  where  some  collateral  matter  arises  out  of  the 
general  words,  and  happens  to  be  unreasonable  ;  there  the 
judges  are  in  decency  to  conclude  that  this  consequence  was 
not  foreseen  'by  the  parliament,  and  therefore  they  are  at 
liberty  tb  expound  the  statute  by  equity,  and  only  gtioad  hoc 
disregard  it.  Thus  if  an  act  of  parliament  gives  a  man  power 
to  try  all  causes,  that  arise  within  his  manor  of  Dale ;  yet,  if 
a  cause  should  arise  in  which  he  himself  it  party,  the  act  is 
constfued  not  to  extend  to  that,  because  it  is  unreasenabis 
that  any  man  should  determine  his  own  quarreli.  But,  if 
we  could  conceive  it  possible  for  the  parliament  to  enact> 
that  he  should  try  as  well  his  own  causes  as  those  of  other 
persons,  there  is  no  court  ^at  has  power  to  defeat  the  intent 
of  the  legislature,  when  couched  in  such  evident  and  express 
words,  as  leave  no  doubt  whether  it  was  the  intent  of  the 
legislature  or  no. 


(21)  If  an  act  of  parlianwnt  ia  clevly  and  unequivocally  expietied, 
with  all  deference  to  the  learned  Commentator,  1  coneeive  it  is  neither' 
void  in  its  direct  nor  coIlatefU  consequences,  however  kbsurd  and  un- 
reasonable they  may  appear.  If  the  expression  will  admit  of  doubt, 
it  will  not  then  be  prraumed  that  that  construction  can  be  agreeable 
to  the  intention  of  the  legislature,  the  consequences  of  which  are 
unreasonable ;  but  where  the  signification  of  a  statute  is  niinifatf  no 
nthority  less  than  that  of  piTliament  can  restrain  its  operation. 


Thus  are  the  levenJ  grounds  of  the  laws  of  Eagland : 
over  and  above  whkfa,  equity  is  also  frcquentl]'  call- 
cd  in  to  assist,  to  modente,  and  to  explain  them.  What  [92] 
equity  is,  and  how  impossible  in  its  very  essence  to  be 
reduced  to  stated  rules,  tuith  been  shewn  in  the  preceding  sec- 
tion. I  shall  therefore  only  add,  that  (beudes  the  liberality  of 
sendmcnt  with  which  our  commui  law  judges  interpret  acta 
of  paiiiament,  and  such  rules  of  the  unwntien  law  as  are  not 
of  a  positive  kind)  there  ate  also  peculiar  courts  of  equity 
estaUisbcd  lor  the  benefit  of  the  subject;  to  detect  latent 
fiwids  and  concealments,  which  the  process  of  the  courts  of 
law  is  not  adapted  to  reach  ;  to  enforce  the  execution  of  such 
matters  of  trust  and  confidence,  as  are  binding  in  conscience, 
though  not  ci^isabte  in  a  court  of  law ;  to  deliver  from  such 
dangers  as  are  owing  to  misfortune  or  oversight ;  and  to  give 
a  more  specific  relief,  and  more  adapted  to  the  circumstances 
of  the  case,  than  can  always  be  obtained  by  the  generality  of 
the  rules  of  the  positive  or  common  law.  This  is  the  busi- 
ness of  our  courts  of  eqiuty,  which  however  are  only  conver- 
sant in  matters  of  property.  For  the  freedom  of  our  consti- 
tution will  not  permit,  that  in  criminal  cases  a  power  should 
be  lodged  in  any  judge,  to  construe  the  law  otherwise  than 
according  to  the  letter.  This  caution,  while  it  admirably  pro- 
tects the  public  liberty,  can  never  bear  hard  upon  individuals. 
A  man  cannot  suffer  more  punishment  than  the  law  assigns, 
but  he  may  suffer  Im.  The  laws  cannot  be  strained  by  par- 
tiality to  inflict  a  penalty  beyond  what  the  letter  will  warrant ; 
but,  in  cases  where  the  letter  induces  any  apparent  hardship, 
the  crown  has  the  power  to  pardon. 


SECTION  THE  FOURTH. 


OF  THE  COUNTRIES  SUBJECT  TO 
THE  LAWS  OF  ENGLAND. 


J.  HE  kingdom  of  England,  over  which  our  municipal 
laws  have  jurisdiction,  includes  not,  bjr  the  commmon  law, 
either  Wales,  Scotland,  or  Ireland,  or  any  other  part  of 
the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  lavs  and  local  customs  of  this  territory  do 
now  obtidn,  in  part  or  in  all,  with  more  or  less  restrictions, 
in  these  and  many  other  adjacent  countries ;  of  which  it  will 
be  proper  first  to  take  a  review,  before  we  coarider  the  king- 
dom of  England  itself,  the  or^iinid  and  proper  subject  of 
these  laws. 

'Wales  had  continued  independent  of  England,  uncon- 
queried  and  uncultivated,  in  the  primitive  pastoral  state  which 
Cxsar  and  Tacitus  ascribe  to  Britain  in  general,  for  many 
tenturies ;  even  from  the  time  of  the  hostile  invarions  of  the 
Saxons,  when  the  ancient  and  christian  inhabitants  of  the 
island  retired  to  those  natural  intrenchments,  for  protec- 
tion from  their  pagan  visitants.  But  when  these  invaders 
themselves  were  converted  to  Christianity,  and  settled  into 
regular  and  potent  governments,  this  retreat  of  the  ancient 
Britons  grew  every  day  narrower ;  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  fastness  to  another, 
and  by  repeated  losses  abridged  of  their  wild  independence. 
Very  eariy  in  our  history  we  find  their  princes  doing'homage 
to  the  crown  of  England ;  till  at  length  in  the  reign  of  Ed- 
ward the  First,  who  may  justly  be  styled  tlie  conqueror  of 
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WalcBf  the  line  of  tbeir  anuent  princes  wu  abolished,  and 
the  king  of  England's  eldest  son  became^  as  a  nutter  of 
cour8e(l),  their  titular  prince ;  the  territoi7  of  Wales  being 
then  entireljr  re-annexed  (b^  a  kind  of  feodal  resumption)  to 
thedominionof  the  crown  of  England  =*;  or,  as  the  8tatute(3) 
of  Rhudhlan''  expresses  it,  "  terra  Walliae  eum  ineotU  auit, 
"  firiu*  regi  jure /eodali  lubjecta,  (of  which  homage  was  the 
**  ugn,}  jam  in  firofirietatii  dominiunt  totalittr  tt  cum  iittegri- 
"  tale  eonverw  e*t,  el  eoronae  regni  jingUae  tanqtuim  fiart 
*'  corflori*  ejiudem  annexa  et  uiUta."  By  the. statute  also  of 
Wales<=  very  material  alterations  were  made  in  divers  parts 
of  their  laws,  so  as  to  reduce  them  nearer  to  the  English 
standard,  especially  in  the  forms  of  their  ju^cial  proceed- 
ings :  but  they  still  retained  very  much  of  their  ori^nal 
polity ;  particularly  their  rule  of  inheritance,  viz.  that  their 
lands  were  divided  equally  among  all  the  issue  male,  and 
did'not  descend  to  the  eldest  son  alone.  By  other  subse- 
quent statutes  their  provincial  immunities  were  still  farther 
abridged ;  but  the  finishing  stroke  to  their  independency  was 


(1)  It  cannot  be  aaid  that  the  kin^i  eldest  aon  became  prince  of 
Wales  by  any  neceasary  or  natural  conaequence;  butfortbeori^and 
creation  of  his  title,  «ee  p.  334. 

(3)  The  leanied  Judge  has  made  a  mistake  in  referring  to  the  *t«tut«, 
which  is  called  thcatatute  of  Rutland,  in  the  10  Ed.  I.'  which  does  not 
at  all  relate  to  Wales.  But  the  aUtute  of  Rutland,  aa  it  is  called  in 
Vaughan  (p.  400.)  is  the  same  as  the  Statatum  Walliic.  Mr.  Harrington, 
b  his  Obaerrationi  on  the  Ancient  Statutes,  (p.  74)  tells  us,  that  the 
Statatum  Wallix  bean  date  apudSoihelaBum,  what  Is  now  called  Rhuyd- 
land  In  Flintshire.  Though  Edward  says,  that  terra  Watlit  prim  regi 
JHTtJeodali  lubjteta,  yet  Mr.  Bairington  assures  ua,  that  the  feudal  law 
waa  then  unknown  in  Wales,  and  that  "  there  are  at  present  in  North 
•<  Wales,  and  it  is  believed  in  South  Walea,  no  copyhold  tenures,  and 
"  acatcely  an  instance  of  what  we  call  Inanerial  rights ;  but  the  pro- 
"  perty  is  entirely  free  and  allodial.  Edward,  however,  was  a  con- 
"  queror,  and  he  had  a  ri^t  to  make  use  of  bia  owti  wordt  in  the 
''  preamble  to  bis  Ufr."    lb-  75. 


•4  or  rat  couimiu  toatmn  to  unnuvK 

pircn  by  the  stttute  37  Hen.  VIII.  c.  36.  whuh  U  the  aun« 
time  gave  the  utmost  adTsncemcnt  to  their  dnl  prosperity, 
bf  admitting  them  to  a  thorough  cotnmunicatlMi  of  Uw» 
with  the  subjects  of  England.  Thus  were  this  brave  people 
gradually  conquered  into  the  enjoTment  of  true  liberty  ; 
being  insensibly  put  upon  the  same  footing,  and  made  feUow- 
cidzens  with  their  conquerors.  A  generous  method  of 
triumph,  which  the  republic  of  Rome  practised  with  great 
success,  till  she  reduced  all  Italy  to  her  obedience>  by 
admitting  the  vanquished  states  to  partake  of  the  Roman 
privileges. 

It  is  enacted  by  this  statute  37  Hen.  VIII.  l.That  the 
dominion  of  Wales  shall  be  for  ever  united  to  the  kingdom 
of  England.  3. That  all  Welshmen  bom  shall  have  the  same 
liberties  as  other  the  king's  subjects.  3.  That  lands  in  Wides 
shall  be  inheritable  according  to  the  English  tenures  and 

rules  of  descent.    4.  That  the  laws  of  England,  and  no 
[9s]    other,  shall  be  used  in  Wales:  besides  many  other 

regulations  of  the  police  of  this  principality.  And 
the  statute  34  k.  35  Hen.  VIII.  c.  26.  confirms  the  same,  adds  ' 
larther  regulations,  divides  it  into  twelve  shires  (3),  and,  in 
short,  reduces  it  into  the  same  order  in  which  it  stands  at 
this  day ;  differing  from  the  kingdom '  of  England  in  only  a 
few  particulars,  and  those  too  of  the  nature  of  privileges, 
(such  as  having  courts  within  itself,  independent  of  the  pro- 
cess of  Westminster-hall,  and  some  other  immaterial  pecu- 
liarities, hardly  more  than  are  to  be  found  in  many  counties 
of  England  itself. 

Thk  kingdom  of  Scotland,  notwithstanding  the  union  of 
the  crowns  on  the  accession  of  their  king  James  VI.  to  that 
of  England,  continued  an  entirely  separate  and  disdnct  king- 

(3)  By  this  union  of  Wilei  with  Engiuid,  twenty-seTcn  members 
were  added  to  the  English  house  of  commbna.  By  the  37  Hen.  VIII. 
c.  26.  the  county  of  Monmouth  (which  till  thu  time  had  h*n  part  of 
Wales)  was  enabled  to  lend  two  members  to  parliament ;  but  the  other 
counties  and  the  tnwna  in  Wales  represented  in  parliament  bad  the 
privilege  granted  of  returning  one  only. 
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dpm  fiir  abore  a  centurj  morC)  though  on  union  had  been 
tciS  projected ;  which  wai  judged  to  be  the  morn  easjr  to 
Ik  done,  u  both  kingdoms  were  imcientlf  under  the  lune 
government,  and  still  retiuned  a  veiy  great  resemblance, 
though  &r  from  an  identity,  in  their  laws.  By  an  act  of 
parliament  t  Jac.  I.  c.  1.  it  is  declared  tliat  these  two  migh- 
ty,  fiimous)  and  ancient  kingdoms  were  formerly  one.  And 
ur  Edward  Coke  obaenres'',  how  marvellous  a  conformity 
there  was,  not  only  in  the  relij^on  and  language  of  the  two 
fiations,  but  also  in  their  ancient  laws,  the  descent  of  the 
crown,  their  parliaments,  their  dtlcs  of  nobility,  their  officer* 
of  state  and  of  justice,  their  writs,  their  customs,  and  even 
Uie  Uogiuge  of  their  laws.  Upon  which  account  he  sup- 
poses  the  comnaon  law  of  each  to  have  been  originally  the 
same;  especially  as  their  most  ancient  and  authentic  book, 
called  regiam  majtttatem,  and  containing  the  rules  of  their 
ancient  common  law,  is  «streniely  similar  to  that  of  Glan- 
vil,  which  contains  the  principles  of  OHr«,  as  it  stood  in  the 
reign  of  Henry  II.  And  the  many  diversides  subusting 
between  the  two  laws  at  present,  may  be  well  enough  ac- 
counted for,  from  a  diversity  of  practice  in  two  large  and 
oncomronnicating  juriadicUons,  and  from  the  acts  of  two 
distinct  and  independent  parUtiments,  which  have  in  many 
points  altered  and  abrogated  the  old  common  law  of  both 
kingdoms  (4). 


(4)  The  laws  in  Scotlind  concerning  the  tenures  of  land,  sod  of 
Cnucquence  the  constitution  of  pwUamenta  and  the  niyil  preroga- 
tires,  were  fouaded  upon  the  sune  feudal  principles  aa  the. laws 
Mspecting  the  lubjecta  in  England.  It  is  said,  that  the  feudal  polity 
wai  established  first  in  England ;  and  was  afterwards  introduced 
into  Scotland  in  imitation  of  the  EngHsb  government.  But  it  con- 
tinued in  kt  original  form  much  longer  in  Scotland  than  it  did  in 
England,  and  the  changes  in  the  Scotch  government,  probably  owing 
to  the  eircumitance  that  they  are  more  recent,  are  far  more  distinctly 
marked  and  defined  tlun  they  are  in  the  history  of  the  English  con. 


96  OF  THE  COVHTRtEB  SUBJECT  TO  INTXOD. 

HowzvEK,  sir  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  ^reatdiSicultiea  in  carrying  on  the  projected 
□nion:  but  these  were  at  length  overcome)  and  the  great 

ttitution.  And  perhaps  the  progreii  of  the  Scotch  pjtrliunents  af- 
Airds  «  clearer  elucidation  of  the  obicure  and  amlnguous  points  in 
the  hitlory  of  the  representation  and  constitution  of  our  eountr;,  than 
any  argument*  or  autboritiet  that  have  fct  been  adduced.  Butapar- 
tictdar  diicustiMt  of  thii  subject  would  far  exceed  the  limita  of  a  note, 
and  will  be  reserved  for  a  future  occasiMi.  But  for  an  account  of  tb% 
pariiament  of  Scotland  before  the  union,  and  of  the  laws  relative  to 
the  election  of  the  representative  peers  and  commoners  of  Scotland, 
I  shall  refer  the  studious  reader  to  Mr,  Witt's  valuable  Inquiry  inM 
tke  Rite  and  Pngreu  of  Farliamenu  chitfy  in  Scotland.  (Quarto  ed.) 
Itiasuppoaed,  that  we  owe  the  lower  house  of  parliament  in  En^aitd, 
to  the  accidental  circumstance  that  the  barons  and  the  representatives 
of  the  counties  and  boroi^is  bad  not  a  room  large  enough  to  contain 
them  sU ;  but  in  Scotland,  the  three  estates  assembled  always  in  one 
house,  had  one  common  president,  and  deliberated  jointly  upon  all 
matters  that  came  before  them,  \rtiether  of  a  judicial  or  of  a  le^sla- 
tive  nature.  fWlgkt,  S3.)  In  England,  the  lord*  sjMtitnal  were  always 
Myled  one  of  the  three  estates  of  the  realm  i  but  there  is  Do  aiUkorilj 
that  they  ever  voted  in  a  body  distinct  from  the  lorda  temporal.  In 
the  Scotch  parliament  the  three  estates  were,  I.  The  bbhops,  abbots, 
and  other  prelates  who  had  a  seat  in  parliament,  as  In  En^and,  on 
account  of  their  benefices,  or  rath«  lands,  which  they  held  in  cafiiie, 
i.  e.  immediately  of  the  crown :  2.  The  barons,  and  the  commiasionera 
of  shires,  who  were  the  representstives  of  the  imaller  barons,  or  the 
free  tenants  of  the  king ;  3.  The  burgesses,  or  the  representatives  of 
the  royal  boroughs.  Craig  assures  us,  nihil  ratum  rue,  nihil  legh  vi'ns 
habere,  niii  quod  omnium  trium  erdinum  comenru  conjvnclo  eoattitutani 
ttl  I  ila  tamen  ul  uniut  cujuique  ordinii  per  le  nuijiir pare  comentiem pra 
M(o  ordine  tufficiat.  Sdo  hodic  ctaitrmerti,  an  duo  orJintt  diitentieaie 
trrtia;  quaei  major  part  Irgee  condere  poieinl ;  eujue  partem  negantem. 
honi  tmntt,  a  quiamque  de  hoc  re  icripterunt  pcninacieeiml  tueMur, " 
allequi  due  erdinet  in  evereioneia  trrtii  poitint  tontentlrt.  (Oe  Feudis, 
lib.  i,  Dieg.  7.  s.  It.)  But  some  writen  have  since  presumed  to 
controvert  this  doctrine.  fIF7yAt,  83.)  It  is  strange  that  a  great 
fundamental  pobit,  which  was  likely  to  occur  frequently,  ahould 
remain  a  subject  of  doubt  and  controversy.  But  we  should  now 
be  inclined  to  think,  that  a  majority  of  one  of  the  estate*  cenU 
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irork  waa  happily  effected  in  iror,  6  Anne;  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nati<HU  i  the  purport  of  the  moat  conaiderable  being  as 
follow! : 

.  1.  That  on  the  first  of  May  1707,-and  for  ever  after,  the 
kingdoms  of  England  and  Scotland  shall  be  united  into  one 
kingdom,  by  the  name  of  Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain  shall 
be  the  same  as  was  before  settled  with  regard  to  that  of 
England. 

3.  Thk  united  kingdom  shall  be  represented  by  one  par- 
liament. 

4.  Thbbe  shall  be  a  communication  of  all  rights  and  priv- 
ileges between  the  subjects  of  both  kingdoms,  except  where 
it  ia  otherwise  agreed. 

9.  Wheh  England  raises  2,000,000/.  (5)  by  a  land  tax, 
Scotland  shall  raise  48,000/. 

16,  17.  The  standards  of  the  coin,  Of  weights,  and  of 
measures,  shall  be  reduced  to  those  of  England,  throughout 
the  united  kingdoms. 

not  have  resistfrd  a  mdjority  of  eich  of  the  other  two,  tu  it  cuinot 
CMily  be  supposed,  that  a  m»ioiity  of  the  ipiritutl  lordj  would 
have  consented  to  those  statutes,  which,  from  the  year  1587  to  the 
ye«r  1690,  were  enacted  for  their  impoverishment,  and  finally  for 
their  annihilation.  At  the  time  of  the  union,  the  Scotch  puiiunent 
consisted  only  of  the  other  two  estates.  With  regard  to  laws  con- 
cerning contracts  and  commerce,  and  perhaps  also  crimes,  the  law 
of  Scotland  is  in  a  grcaX  degree  conformable  to  the  civil  lawj  and 
this,  probably,  was  owing  to  their  frequent  alliances  and  connee* 
tions  with  France  and  the  continent,  where  the  civil  law  chiefly 
prevailed. 

(5)  Accurately,  1,997,763/  8*.  il</.  the  mm  raised  by  a  land  tai  •? 
is.  in  the  pound. 
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18.  Tab  Imrt  rehthig  to  trade,  cuMomii  Bad  the  exciaei 
shall  be  the  tame  in  Scotland  a»  in  England.  But  aH  the 
odier  taws  of  Scotland  ihall  remain  in  ibrce  i  though  Klter- 
able  by  the  parliament  of  Great  Britain.  Yet  with  tfaia  cau* 
don :  that  laws  relating  to  public  policy  are  alterable  at  the 
discretion  of  the  parliament;  laws  relating  to  piivate  right 
are  not  to  be  dtcred  but  for  the  evident  utility  of  the  pet^e 

of  Scotland. 
^97']       32.  Sixteen  peersare  to  be  chosen  to  represent  the 

peerage   of   Scotland  in  parliament,  and  forty-five 
members  to  sit  in  the  house  of  commons  (6). 


(6)  By  the  2Jth  ftrticle  it  ii  igreed,  that  *D  Uwi  and  statutM 
in  either  lUngdom,  so  far  u  the;  ire  contrary  to  dieie  articles,  ilMfl 
cease  and  become  void.  Prom  the  time  of  Edw.  IV.  till  the  rdga 
of  Ch,  n.  both  induiive,  our  king*  used  frequently  to  grant,  by 
their  charter  only,  a  ri^it  to  unreprctented  towns  of  aending  mem- 
bers to  parliament.  The  laat  time  thia  pruogaliTe  was  exercised< 
was  in  the  39  Ch.  II.  who  gave  thia  privilege  to  Newaifci  and  it 
IB  remarkable,  that  it  was  alao  the  Brat  time  that  the  legality  of  thb 
power  was  queitioned  in  the  houjc  of  commona,  but  h  wia  then  ac- 
fcnowlcdgrd  by  a  majority  of  135  to  73,  f'Cbntm.  ymir.  21  Marek 
1676-7.)  But  notwithatanding  it  is  a  general  rule  in  our  law,  that  the 
king  can  never  be  deprived  of  his  prerogatives,  but  by  the  clear  and 
express  words  of  an  act  of  parliament :  yet  it  ha*  been  thought,  from 
this  laat  article  in  the  act  of  union,  that  this  prerogitive  of  the 
crown  ii  virtually  abrf^ated,  as  the  exercise  of  it  would  necessa- 
rily destroy  the  proportion  of  the  representatives  for  the  two  king- 
doms. (See  1  Dtug.  El.  Cata,  70.  Tie  Fr^atr  to  Glanv.  Srp.  ami 
Stmeon'i  Lav  j/"  EUa.  91.)  It  was  alao  agreed,  that  the  mode  of 
the  election  of  the  peers  and  commons  should  be  setded  by  an  act 
fiassed  in  the  pariiament  of  Scotland,  which  was  afterwards  recited, 
ratiSed,  and  made  part  of  the  act  of  unkm.  And  by  that  statute 
it  was  enacted,  that  of  the  45  commoners,  30  should  be  elected 
by  the  >hires,  and  IS  by  the  borou^uj  that  the  city  of  Edinburgh 
should  elect  one,  and  that  the  other  royal  boroughs  should  be  di- 
vided into  fourteen  districts,  and  that  each  district  should  retum 
one.    It  WM  also  providedi  that  no  person  should  elect  or  be  elected 


3S.  Tax  lixiecn  pecn  of  ScoUand  ihall  hftve  all  privUcgea 
of  pariiuneDt  i  and  aU  pccn  of  Scotland  aball  be  peers  of 
Gnat  Britain)  and  rank  next  after  tboic  of  the  unie  degree 
at  the  time  of  the  unirai,  and  shall  have  all  prinlegea  of 
peer*,  except  aitting  in  the  house  of  lordsj  and  voting  on  the 
trial  of  a  peer  (7). 


one  of  the  45,  but  nbo  would  faive  beeo  cipable  of  etecdnff,  or  of 
heing  elected,  s  representative  r^f  ■  shire  or  ■  borou^  to  the  puiia- 
ment  of  Scotland.  Hence  the  eldest  son  of  my  Scotch  peer  csnnot  be 
elected  one  of  the  45  repreientstiTei)  forb^thElswof  Scotland,  prior 
to  the  union,  the  eldeit  son  of  s  Scotch  peer  was  Incspable  of  sitting  in 
the  Scotch  psrllamenL  CtVight,  269.)  There  seems  to  be  no  satisfac- 
tory reason  for  this  restriction,  which  would  not  equally  extend  to  the 
ercliuion  of  all  the  other  sons  of  a  peer.  Neither  can  such  eldest  ton 
beentitled  to  be  enrolled  and  vote  as  ^freeholder  feranycomoussioner 
of*  shire,  tbou(^  otherwise  qualified,  as  was  lately  deteniuned  by  the 
houfe  of  lord*  in  die  ci«eof  lord  Daer,  March  36, 1793.  But  the  eldest 
■ODiof  Scotch  peers  mayrepresent  any  plMoinEn^and,  as  many  do. 
(3  Salt.  Prec.  13.)  The  two  statutes,  9  Ann.  c.  5.  and  33  Geo.  II.  c.  20. 
requiring  kmghts  of  shires  and  member*  for  boroughs  to  have  respec- 
tivety  6001.  and  300/.  ayear,  are  expressly  confined  to  En^and.  But  a 
conitnissioTieT  of  a  store  must  be  a  (reeholder,  and  it  is  a  general  rule 
Ihatnonecanbeelected,  but  those  who  can  elect.  CWight,W9.)  And 
till  the  eontraly  was  deterouned  by  a  committee  of  the  house  of  com' 
mons  in  the  case  of  Wi^wn  in  1775,  (3  Dnug,  181.)  it  was  supposed 
that  it  was  neceseary  that  every  representative  of  a  borough  should  be 
admitted  a  burgess  of  one  of  the  borou^is  which  he  represented, 
("tVlght,  404.)  It  still  holds  generally  true  in  shires  In  Scotland,  that 
the  qualifications  of  the  electors  and  elected  are  the  sjme ;  or  that  eligi- 
bility and  a  right  to  elect  are  convertible  terms.  Upon  some  future 
occasion  I  shall  endeavour  to  prove,  that,  in  the  origin  of  repreientation, 
they  were  univenally  the  same  in  England. 

(7)  Since  the  union,  the  foUo^ng  orders  have  been  made  In  the  house 
of  lords  respecting  the  peerage  of  Scotland.  Queen  Anne,  in  the  sev- 
enth yesr  of  her  reign,  had  created  James  duke  of  Queensbury  duke 
•r  Dover,  with  retnaindar  in  tail  to  his  second  son,  then  earl  of  SolWay 
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These  arc  the  principal  of  the  twenty-fire  articlcB  of 
union,  vriiich  are  ratified  and  confinned  hy  statute  5  Ann. 
c.  8.  in  which  statute  there  are  also  two  acts  of  puiiament 


in  Scotland ;  and  upon  the  21it  of  January  1708-9,  it  was  reiolved  by 
the  lordi,  that  a  peer  of  Scotland  claiming'  to  lit  in  the  house  of  peerj 
by  Virtue  of  a  patent  pused  under  the  great  seal  of  Great  Britain,  and 
who  now  aita  in  the  parliament  of  Great  Britain,  had  no  HfflA  to  rote 
in  the  eleotion  of  the  iixteenpeer*  who  are  to  repreaentthe  peer*  of 
Scotland  in  parliament. 

Thi;  duke  of  Hamilton  having  been  created  duke  of  Brandon,  it  was 
resolved  by  the  lords  on  the  20th  of  December  1711,  that  no  patent  of 
honour  granted  to  any  peer  of  Great  Britain,  who  was  a  peer  of  Scot- 
land at  the  time  of  the  union,  ihould  entiOc  him  to  ait  in  parliament. 
Notwithatanding  thia  resolution  gave  great  offence  to  the  Scotch  peer- 
age, and  to  the  queen  and  her  ministry,  yet  a  fc  w  years  afterwards, 
when  the  duke  of  Doi'er  died,  leaving  the  earl  of  Sol  way,  the  nest  in 
remainder,  an  infant,  who,  uponhiscoming  of  age, petitioned  the  king 
far  a  writ  of  lummons  t»  duke  of  Dover ;  the  question  v/aa  again 
argued  on  the  ISth  of  Dectmber  1719,  and  the  claim  as  before  dia- 
aUowcd.  (Scethear^ment,  1  P.  Wtnt.582.)  But  in  178S  the  duke  of 
Hamilton  claimed  to  sit  as  duke  of  Brandon,  and  the  queation  being 
referred  to  the  judges,  they  were  unanimously  of  opinion,  that  the  peers 
of  Scotland  are  not  disabled  Irom  receiving,  subsequendy  to  the  union, 
a  patent  of  peerage  of  Great  Britain,  with  all  the  privileges  usually  inci< 
dent  thereto.  Upon  which  the  lords  certified  to  die  king,  that  the  writ 
of  aummona  ought  to  be  allowed  to  the  duke  of  Brandon,  who  now 
enjoys  a  seat  as  a  British  peer.  (Sth  June  17Ba.)  But  there  never  was 
any  objection  to  an  En^iah  peer's  taking  a  Scotch  peerage  by  descent  i 
and1her«fore,  before  the  last  decision,  when  it  was  wished  to  confer  an 
English  title  upon  a  noble  family  of  Scotland,  the  eldest  son  of  the 
Seouh  peer  was  created  in  his  father's  life-time  an  English  peer,  and 
this  creation  was  not  affected  by  the  annexation  by  inheritance  of  the 
Scotch  peerage.  On  the  Ijth  February  1787,  it  w»i  resolved,  that  the 
earl  of  Abercom  and  the  duke  of  Queenabury,  who  had  been  chosen  of 
the  number  of  die  sixteen  peers  of  Scotland,  having  been  created  peen 
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'  recited;  theeneof  Scotland,  whereby  the  church  of  Scotland 
■nd  also  the  four  uniTeraitieB  of  that  kingdom  are  established 
ibr  ever,  and  sll  succeeding  sovereigns  are  to  take  an  oath' 
inviolably  to  maintain  the  same;  the  other  of  England,  5 
Ann.  c.  6.  whereby  the  acts  of  uniformity  of  1 3  Eliz.  and  1 3 
Car.  II.  (except  as  the  same  had  been  altered  by  parliament 
at  that  time}  and  all  other  acts  th^n  in  force  for  the  preser- 
Tation  of  the  church  of  England,  are  declared  perpetual ;  and 
it  is  stipulated  that  every  subsequent  king  and  queen  shall 
take  an  oath  inviolably  to  maintain  the  same  within  England, 
Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed. 
And  it  is  enacted,  that  these  two  acts  "  shall  for  ever  be 
"  observed  as  fundamental  and  essential  conditions  of  the 
*•  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed, 
1 .  That  the  two  kingdoms  arc  now  so  inseparably  united,  that 
nothing  can  ever  disunite  them  again  ;  except  the  mutual  con- 
sent of  both,  or  the  successful  resistance  of  either,  upon  appre- 
.hending  an  infringement  of  those  points  which,  when  they 
were  separate  and  independent  nations,  it  was  mutually  stipu- 
lated should  be  "  fundamental  and  essential  conditions  of  the 


of  Great  Britain,  thereby  ceased  to  sit  in  thftt  house  as  rcpreientUives 
of  tite  peerage.  Sec  (tie  argument  in  Jan.  Jteg.  kr  1797,  jt.  95.  At  the 
election  occaaioned  by  the  last  resolution,  the  duket  of  Quecnsbuij 
and  Gordon  had  given  their  voles  aa  pcera  of  Scotland,  contrary  to  the 
resolution  of  1709 ;  in  consetiuence  of  which  it  wai  resolved  I8th  May 
1787,  that  a  co^  of  diat  resolution  should  be  transmitted  to  the  lord 
register  of  Scotland  as  a  rule  for  hi*  future  proceeding  in  cases  of 
election. 

The  duke  of  Queensbury  and  marquis  of  Abercom  had  tendered 
their  votes  at  the  list  general  election,  and  their  votes  were  rejectedt 
but  notwithstanding  the  farmer  resolutions,  on  33il  May  1793,  it  yos 
fcsolved,  that  jf  duly  tendered  they  otigtit  ta  have  been  counted. 


*<  union*."  3.  Th&t  whatever  elte  may  be  deemed  "  fitB- 
**  dunental  and  essential  conditioiiB,"  the  preservatioii  of  the 
two  churches  of  England  and  Scotland,'in  the  lame  state  that 
thejr  were  in  at  the  time  of  the  union,  and  the  mainteikaiice  of 
the  ads  of  uniformity  which  establish  our  common  prayo^ 
are  expressly  declared  so  to  be.  3.  That  therefore  any  altera* 
tion  in  the  constitution  of  either  of  those  churches,  orintl» 
liturgy  of  the  church  of  England,  (unless  with  the  consent 
of  the  respective  churches,  collectively  or  representatively 
given,}  would  be  an  infringement  of  these  "  fundamental  and 
**  essential  conditions,"  and  greatly  endanger  the  tmion. 
4.  That  the  municipal  laws  of  Scotland  arc  ordained  to  be  still 
observed  in  that  part  of  the  island,  unless  altered  by  parlia- 
ment ;  and,  as  the  parliament  hat  not  yet  thought  proper, 
except  in  a  few  instances,  to  alter  them,  they  still  (with 
regard  to  the  particulars  unaltered)  continue  in  full  force. 
Wherefore  the  municipal  or  common  laws  of  England  are. 


■»«  III  I  Hhn  BHHiiljr)  midd  of  iuM  db-  pacy  m  ^■'"'v^i  wi 

•olnllK oniaB: fiir  Ae bin  Uaat*  rate,  unbaritT  be  nfllBrinlT  •aUd  md  WhAb^; 

■Mbaat  i  pmnr  mm.  nWiu  nMBd  to  «lln  ud,  nMwiOiaadiDg  luch  an  Kt,  the  mint 

cnTTP<inarital>«,lt1khdchtorpiiUlii!al  woutd uadniK DDlnlm.  Nit. encb of Ane 

(biiiidk)'.    ne  mtk  ■(■■•  (0  be,  Ou  is  iiimiiiii  niigliiti  Mfilj  mil  Im ililjim 

•adi  u  ininprat  ulfn  {lAidb  <■  wcB  d»  lued,  if  ropeniirely  ■gmble  v>  ibe  loni. 

■  TTFT  lovued  prelate  ft«n  a  laailioftheEdfliifa  t^iut^  gjr  tb«  kiA  ki 

IButUAi   " 


rigtib  of ■DvrmfTitTi  vA  paitkularlx  (fial  i£ 
kiiilallan,  mnn  of  nKrHLl]>  node.  (Sm 
Watbuiun*!  allieiKc,  191.)  But  (he  nnum 
Ar  imprulrat  exHiini  of  Uik  rigfat  wcaU  pffr 
bably  rnjie  ■  rny  akmiiiij  feraiail  tai  (be 


gencnHy  i^aaldsg,  oF  no  force  or  validity  im  ScetltDd  (a) ; 
tnd  of  coDsequence  in  the  ensuing  commentaricB,  we  shall 
have  very  little  occasion  to  mention,  any  fiutlier  than  some- 
times by  way  of  illustration,  the  municipal  laws  of  that  part 
of  the  united  kingdoms. 

The  town  of  Berwick  upon  Tweed  was  originally  [99] 
part  of  the  kin^om  of  Scotland  ;  and,  as  such,  was 
for  a  time  reduced  by  king  Edward  I.  into  the  poasession  of 
the  crown  of  England :  and  during  such  its  subjection,  it 
received  from  that  prince  a  charter,  which  (after  its  subse- 
quent cesnonby  Edward  Balliol,  to  be  for  ever  united  to  tlw 
crown  md  realm  of  England)  was  confirmed  by  king  Edward 
III,  with  some  additions  ;  particularly  that  it  should  be  gov- 
erned by  the  laws  and  usages  which  it  enjoyed  during  the 
time  of  king  Alexander,  that  is,  before  its  redaction  by  Ed- 
ward I.  Its  constitution  was  new-modelled,  and  put  upon  an 
English  footing  by  a  charter  of  king  James  I :  and  all  its 
liberties,  franchises,  and  customs,  were  coafirmed  in  parlia- 
ment by  the  statutes  3S  Edw.  IV.  c.  8.  and  2  Jac.  I.  c.  38. 
Though  tiierefore  it  hath  some  local  peculiarities,  derived 
frofB  the  ancient  laws  of  Scotland  r,  yet  it  is  cleariy  part  of 
the  realm  of  England,  being  represented  by  burgesses  in  the 
house  of  commons,  and  bound  by  all  acts  of  the  British  par* 
4wment,  whether  specially  named  pr  otherwise.  And  there- 
'fere  it  was  (perhaps  superfluously)  declared  by  statute  30 
Geo.  II.  c.  43.  that,  where  England  only  is  mentioned  in  any 
act  of  parliament,  the  same  notwithstanding  hath  and  shall 


(&)  Acts  of  patliunent  in  g«ncri]  pused  eince  the  union,  extend 
to  Scotland ;  but  where  a  itatute  ia  not  applicable  to  Scatland,  uul 
where  Scotland  ii  not  intended  to  l>e  included,  the  method  is  to  da- 
dare  by  previto  that  it  doe)  not  extend  to  Scotland.  3  Sarr.  8S3, 


99  or  THE  GOUHTItlU  SUBIXCT  TO  umUB. 

be  deemed  to  comprehend  the  dominion  of  Wales  and  torn 
of  Berwick  upon  Tweed.  And  though  certain  of  the  king^s 
writs  or  processes  of  the  courts  of  Westminster  do  not  usu- 
ally run  into  Berwick,  any  more  than  the  principality  of 
Wales,  yet  it  hath  been  solemnly  adjudged^  that  all  prero- 
gative writs  (as  those  of  mandamut,  prohibition,  habea*  cor- 
JiiUy  cerliorarif  iffc.J  may  issue  to  Berwick  as  well  as  to 
every  other  of  the  dominions  of  the  crown  of  England,  and 
that  indictments  and  other  local  matters  ariung  in  the  town 
of  Berwick  may  be  tried  by  a  jury  of  the  county  of  Nor- 
thumberland (9). 

As  to  Ireland,  that  is  sdil  a  disdnct  kingdom  ;  though  a 
dependent  subordinate  kingdom.     It  was  only  entitled  the 

dominion  or  lordship  of  Ireland'',  and  the  king's  style 
poo}     was  no  other  than  damimu  ISbemiae,  lord  of  Ireland, 

dll  the  thirty -third  year  of  king  Henry  the  eighth ; 
when  he  assumed  (10)  the  title  of  king,  which,  la  recc^nised 
by  act  of  parliament  35  Hen.  VIII.  c,  3.  But,  as  Scotland 
and  England  are  now  one  and  the  same  kingdom,  and  yet 
differ  in  their  municipal  laws ;  so  England  and  Ireland  are* 
on  the  other  hand,  distinct  kingdoms,  and  yet  in  general 
agree  in  their  laws.  The  inhabitants  of  Ireland  arej  for  the 
most  part,  descended  from  the  English,  who  planted  it  as  a 
kind  of  colony,  after  the  conquest  of  it  by  king  Henry  the 
Becond:  and  the  laws  of  England  were  then  received  and 


(9)  S«e  the  cue  «f  the  ICing  «.  Cowle,  in  3  Sun.  834.  in  vhich 
Lord  Minsfield  seemi  to  have  collected  *nd  methodized  lU  the 
Icuiung  respecting  the  constitution  of  tbe  town  of  Berwick  upon 
Tweed. 

(10)  The  title  of  kin^  wts  conferred  upon  him  and  his  successors 
by  a  statute  pused  in  Ireland  expressly  for  that  purpose,  and  it  was 
made  treason  for  any  inhabitant  of  Ireland  to  deny  it.  33  Stn.  VIIX. 
r.  1.  IriiAStal. 
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sworn  to  bj  the  Iriah  nodoo,  aBaembled  ^t  thecouncil  of  Lis- 
more'.  And  as  Ireland,  thus  conquered,  planted,  and  gov- 
erned, atUI  continues  in  a  state  of  dependence,  it  must 
necessarily  conform  to,  and  be  obliged  by,  such  laws  as  the 
superior  state  thinks  proper  to  prescribe. 

At  the  time  of  this  conquest  tb«  Irish  were  governed  by 
ivhat  they  called  the  Brehon  law,  so  styled  from  tbe  Irish 
name  of  judges,  who  were  denominated  Brehons^.  But 
king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland 
and  carried  over  with  him  many  ^le  sages  of  the  law  ;  and 
there  by  his  letters  patent,  in  right  of  the  domimon  of  con- 
quest, is  said  to  hare  ordained  and  establiBhed  that  Ireland 
should  be  govemedby  the  laws  of  England' :  which  letters 
patent  sir  Edward  Coke"  apprehends  to  havebeen  there  con- 
firmed in  parliament.  But  to  this  ordinance  many  of  the 
Irish  were  averse  to  conform,  and  still  stuck  to  their  Brehon 
law :  so  that  both  Henry  the  third"  and  Edward  the  first° 
were  obliged  to  renew  the  injunction ;  and  at  length  in  a 
parliament  holden  at  Kilkenny,  40  £dw.  III.  under  Lionel 
duke  of  Clarence,  and  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  abolished)  it  being  unanimously  declared 
to  be  indeed  no  law,  but  a  lewd  custom  crept  in  of  later 
times.  And  yet,  even  in  the  reign  of  queen  Eliza-  [loQ 
beth,  the  wild  natives  still  kept  and  preserved  their  - 
Brehon  law  ;  which  is  described p  to  have  been  "a  rule  of 
■^  tight  unwritten,  but  delivered  by  tradition  from  one  to 
"  another,  in  which  o^entimes  there  appeared  great  shew  of 
"  equity  in  determining  the  right  between  party  and  party, 


9.  Edm.  Spnun-'i  lUti  sT  Ite-  rt  oaini  Jon  •Bnonuit,  li 

Bli1.11ll^n.  irrl  nan  ddianT;   wfaa 

I.  i  FiTiL  B«-  M.  T  Rep.  tX  utii  tidetuj  vxpedkni.  d 
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.  prg  en  qoinl  ^l■ga•  tfaZna  p  Kdn.  Spnittr,  itdd. 
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*>  but  in  nwvf  thuigi  repugnuit  quite  both  to  God'ft  \tw*  Hb4 
"  man's."  The  Utter  part  of  thii  character  \a  alone  OKtibod 
to  }t|  by  the  lawa  beforc-cit«il  of  £4war4  tbje  first  «n4  tu» 
grandson. 

But  aa  Ireland  \na  a  ^stiact  dominion,  «n<l  bad  parii^' 
ments  of  its  own,  it  is  to  be  obserred,  that  though  the  im- 
memorifil  customs,  or  common  law,  of  England  were  Towki 
the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  Englwls 
parliament,  since  the  twelfth  of  king  John,  eiiteqded  into 
that  kingdom ;  unless  it  were  specially  named,  or  iflcluded 
uqder  general  words,  such  as,  "  within  any  of  the  king's  do- 
"  minions."  And  this  is  particularly  ejipressed,  and  the  i^a- 
son  given  in  the  year  books^  :  "  a  tax  granted  by  the  parlin* 
"  ment  of  England  sheJl  not  bind  those  of  Ireland,  because 
"  they  are  tiot  summoned  to  our  parliament ;"  and  again, 
"  Ireland  hath  a  pariiament  of  its  own,  and  maketh  and 
"  aitereth  laws ;  and  our  statutes  do  not  bind  them,  because 
"they  do  nU  send  knights  to  our  parliament t  but  their 
"  persons  are  the  king's  subjects,  like  as  the  inhabitants  of 
"  Calais,  Gascoigne,  and  Guietme,  while  they  continued 
"  under  the  king's  subjection."  The  general  run  of  laws, 
enacted  by  .the  superior  state,  are  supposed  to  be  calculated 
for  its  own  internal  government,  and  do  not  extend  to  its 
distant  dependent  countries,  which,  bearing  no  part  in  the 
legislature,  are  not  therefore  in  its  ordinary  and  daily  con- 
templation. But«  when  the  sovereign  legislative  power  sees 
it  necessary  to  extend  its  care  to  any  of  its  subordinate  domi- 
nions,  and  mentions  them  expressly  by  luune  or  includes 
them  under  general  words,  there  can  be  no  doubt  but  then 

they  are  bound  by  its  laws'. 
[103]      The  original  method  of  passing  statutes  in  Ireland 

was  nearly  the  same  as  in  England,  the  chief  governor 
holding  parliaments  at  his  pleasure,  which  enacted  such  laws 
as  they  thought  proper*.    But  an  ill  use  being  made  of  tbis 

qSoHea.  VLI.  tMcin.  U.  tta^tHi.  ' 

r\<»rb>Mklli»TU.I.TIl>f.U;Ci).       •bUSW- Il£Ui.  it.3- c.(. 
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MUrty  pntiMlta^y  bf  lord  Gonnmnoini,  depittf-lieuteimnt 
in  the  reign  of  Edward  IV  *,  s  Kt  of  atatutes  were  there  enacted 
in  the  lb  Hen.  VII.  (sir  Edvard  Poynings  being  then  lord 
deputy)  whence  they  are  called  Poynings'  laws)  one  of  wluch", 
in  order  to  reatnia  the  power  as  well  of  the  deputy  as  the 
tiish  parliament,  provides,  I.  That  before  any  parliament  bfe 
summooed  or  bolden,  the  chief  govenmr  and  council  of  Ire- 
land shall  certify  to  the  king  under  the  great  seal  of  Ireland 
the  conaidenrtions  and  causes  thereof,  and  the  articles  of  the 
acta  proposed  to  be  passed  therein.  3.  That  after  the  king, 
in  his  council  of  England,  shall  have  considered,  approved) 
or  altered  the  aaid  acta  or  any  of  them,  and  certified  them 
back  under  the  great  seal  of  England,  and  shall  have  given 
license  to  summon  and  bold  a  parliament,  then  the  same 
shidl  be  summoned  and  held ;  and  therein  the  said  acts  so  cer- 
dfied,  and  no  Other,  shall  be  proposed,  received,  or  rejected*. 
But  as  this  precluded  any  law  from  being  proposed,  but  such 
as  were  pre-conceived  before  the  parliament  was  in  beii^ 
which  occasioned  many  inconveniences  and  made  frequent 
ttafctriutionB  necassary,  it  was  provuled  by  the  statute  of  Philip 
and  Mafy  before-cited,  that  any  new  propositions  might  be 
certified  to  England  in  the  usual  forms,  even  after  the  sum- 
moiis  and  during  the  aesuon  of  parliament.  By  this  means 
Iwwever  there  was  nothi:^;  left:  to  the  parliament  In  Ireland, 
but  a  bare  negtfiw  or  power  of  rejecting,  not  of  propoung 
•r  alteriag,  any  law.  But  the  usage  now  is,  that  tulls  are 
fften  framed  in  either  house,  under  the  denomination  of 
"  heads  for  a  bill  or  bills :"  and  in  that  shape  they  are  offered 
to  the  consideration  of  the  lord  lieutenant  and  privy  council : 
who,  upon  such  parliamentary  intimation,  or  otherwise  upon 
die  applicati<ni  of  private  persons,  receive  and  trana- 
itnt  auth  heads,  or  reject  them  without  any  trunamis-  [  1 03} 
9ion,  to  England.  And  vrith  regard  to  Poynings'  law 
in  particular^  it  cannot  be  repealed  or  suspended,  unless  the 
iiiUisat.wnakvn.cii.  v4Un,i93. 
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bill  for  that  purpose,  before  it  be  certifiedto  Engluidtbe 
approved  by  both  the  houses*  (12). 


(12)  The  history  of  the  proceedings  of  the  Irish  p«rU»ment  published 
by  lord  Mountmorres  is  >  very  valuable  acceaeion  to  constitution*] 
karning.  Itia  Bpubllcatian,  which,  besidei  being'  immediitely  use- 
ful to  Ireland,  afibrds  much  important  informttuHi  to  those  who  are 
desirous  of  having  a  well-grounded  and  on  accurate  knowledge  of  the 
English  conatitution  i  for  the  public  proceedings  of  the  neighbouring 
kingdoms  of  Scotland  and  Ireland  furnish  strong  arguments  from 
analogy,  when  diffievilt  questions  arise  rcspectuig  the  English  constitu- 
tion, and  they  arc  sometimes  irrefragable  evidence  of  ancient  principles 
which  were  once  common  to  them  all. 

Lord  Mountmorres  observes  upon  the  statute  referred  to  by  the 
Jeamed  judge,  that  to  repeal  Poyrvings'  law  it  required  the  consent  of 
lAe  greater  nvmlier  of  the  lordt  and  atmnion;  which,  if  it  meant  any  thing', 
must  signify  a  majority  not  of  those  who  happened  to  be  present,  but 
of  the  whole  number  summoned  to  parliament)  and  that  the  requisition 
in  that  sense  was  strictly  complied  with  in  1783,  when  Poynings'  law 
was  repealed.     1  Vol.  p.  S3, 

I  shall  here  tske  the  libcMy  to  subjoin  an  extract  fton  what  lord 
Mountmotres  colls  "  a  short  view  of  the  former,  and  of  the  present 
"method  of  passing  laws  and  of  holding  parliaments  in  Ireliod)"  aa  it 
contains  a  clearer  and  more  authentic  account  than  I  could  elsewhere 
coUect : 

"  Before  a  psrliunent  was  held,  it  was  expedient,  antecedent  t9  one 
"  thousand  seven  hundred  Mid  eighty-two,  that  Hie  lord  lieutenant  and 
'■  council  shoold  send  over  ■»  important  bill  as  a  reascm  for  ssmmoniBg' 
"  that  assembly.  This  always  created  violent  disputes,  and  it  WU 
n  constantly  rejected;  as  s  money  bill,  which  originated  in  t)ie  council, 
"was  contrary  to  a  known  maiim,  that  the  commons  hold  the  purse  of 
"the  nrvtion  i  and  as  all  grants  originate  from  them,  since,  in  early 
■  times,  they  were  used  to  consult  with  their  constitQents  upon  the 
'' mode,  duration,  and  quantum  of  tlie  supply.  '' 

"  Propositions  tor  laws,  or  heads  of  tails,  as  theyisre<callcd,  on- 
'■ginated  indifferently  in  cither  house.  After  two  naiiingssnd  a 
''  Wmputtotj  the^  were  sent  by  the  counol  to  England,  and  were  sut- 
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But  the  Iriali.aaii<m  being  ^excluded  fFom  the  benefit  of 
the  £ngliah  atatittea,  were  deprived  of  many  good  and  profit- 
,able  laws,  made  ibr  the  improvement  of  ithe  common  law: 
uid  the  meBsure  of  justice  in' both  kingdoms  becoming 
•thenc^  no  longerimiiormiitwastbereEore  enacted,  by  another 

"mftted,  uMiiUy  bythe  Engllih  privy  cenndl,  to  the  tttorney  and 
"lolicitargeDeral)  nd  fiom  thence  they  were  returned  to  the  coundl 
"  of  IreUnd,  from  whence  they  wete  tent  to  the  commoiw,  if  they  ori- 
"  g)n*ted  there,  (if  not,  to  the  lord",)  »nd  after  three  readiogs  they 
"  were  sent  up  to  the  house  of  lords,  where  they  went  through  the 
•'  tame  stagei  j  and  then  the  lord  lieutenant  gave  the  royal  aaaent  in 
"the  same  form  which  tt  ob«erved  in  Great  Britain. 

'■  In  *U  these  stagea  in  England  and  Ireland,  it  ii  to  be  remembered^ 
'f.'thatany  bill  WM  liable  to  be  rejected,  amended,  or  altered  I  bat  that 
"  )^en  they  had  pwtea  UR  gnaa  ■■»!  or  England,  no  altenttion  could 
"  be  made  by  the  Iriab  pariiameoL 

"  At  present,  by  the  chief  baron  Yelverton's  Uw,  it  i«  not  necessary 
■'  litr  the  coundl  to  certify  a  tall  under  the  great  seal  of  Ireland,  aa  a 
'"  reason  for  aummoninic  a  parliament,  but  it  ia  ordered  to  be  convoked 
■"  by  proclamation 'from  the  crown,  M  it  ia  ■uiDiRoned  m  England. 

•■  TouehinK  btUi,  they  now  ori{piiate  in  either  honae,  and  go  fraia 
"one'to  the  other,  as  they  doin.Ei^cland;  after  wluch  they  aredepo- 
"  ilted  in  the  lordi'  office,  when  the  cleriL  of  the  crown  t^iea  a.copy 
••  of  them,  and  thia  parchment  i«  attested  to  be  a  true  copy,  by  'Sm 
"  great  seal  of  Ireland  on  the  left  side  oT  the  instrument,  llius  they 
"  are  sent  to  England  by  the  Irish  council,  and  if  they  are  apprtjved  of 
"  by  the  king,  thia  tnmxuias,  or  copy,  comes  back  with  the  fptu.  leal 
«■  of  EbgUnd  on  the  right  ade,  with  a  Gomnaiaiion  to  the  lordlieutenant 
**  to  give  the  royal  asaenL  All  hill*,,  esc^t  money  bills,  reniaiD  in  the 
'•lordi*  office;  but  bills  of  supply  are  sent  back  to  the  house  of  com- 
"  mons  to  be  presented  by  the  speaker  at  the  bar  of  the  lorda  for  the 
"  royal  asaenL  Hence  it  i»  manifest,  that  no  alteration  can  now  bo 
"  made  in  bilU,  except  In  parlialnent,  a«  the  record,  or  original  roll, 
■'  lem^na  in  the  lords'  offite  till  it  obtaina  the  royal  assent 

"  Of  the  rejection,  of  bilb,  or  not  returning  them  from  Bl^^and,  it 
*<  is  said  there  are  very  few  initances  of  such'  a  refuial  by  the  crown 
•'  since  one  thousand  seven  hundred  and  eighty-two  i  though,  douht- 
f  less,  the  royal  negative  in  both  kingdoms  is  as  clear  a  privilege  as 
"  any  other  prerogative."    \  Vol.  ST. 
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of  PoyniAgs'  lawsr,  that  M  acts  of  parliunilBt,  bftfttn  tiiade 
in  England)  ahould  be  of  force  within  the  Toalm  of  Iv«lBiid*. 
But)  by  th«  same  rulC)  Ihot  no  taws  tiads  in  Exglmai, 
between  king  John's  time  and  Poybungs*  iawi,  mre  thet)  biail- 
lag  in  Ireland,  it  follows  that  no  acta  oF  the  EDgliah  pariia- 
tnent  made  unce  the  10  Hen-  VII.  do  now  Und  the  people 
of  Irelandi  unless  specially  named  or  included  under  general 
Words*.  And  on  the  other  band  it  is  eqaaUy  clears  tint 
where  IreUnd  is  panicularif  named,  or  is  included  endtfr 
general  words,  they  are  bound  by  such  acts  t>f  parliament, 
l^'or  this  follows  from  the  very  nature  And  conatitiitioh  of  a 
dependent  state:  dependence  being  very  little  else,  but  an 
obligation  to  ccMifonn  to  the  will  or  law  of  that  superior  per- 
•oti  oi*  sUte,  upon  which  the  inferior  depends-  The  original 
uid  true  ground  of  this  supenoiity,  ih  the  present  ease.  Is 
what  wc  usually  call,  though  somewhat  improperly,  the  right 
of  conquest ;  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature ;  but  which  in  reason  and  civil  policy  cqn  mean 
nothing  more,  than  that,  in  order  to  put  an  end  to  hostilitest 
a  compact  is  either  expressly  or  tacitly  made  betwenk  the 
conqueror  uid  the  conquered,  thet  if  they  will  ackncrwlede6 
tlie  victor  for  their  master,  he  will  ttett  them  fbr  the  futnre 
as  subjects,  and  not  as  enemies^. 

But  this  state  of  dependence  being  almost  forgotten,  and 
ready  to  be  disputed  by  the  Irish  uaticWt  >t  became  necessary 
■MM  yetfrs  ago  to  declafe  how  that  tnetter  reidly  stOod  l  mnd 
therefor*  by  statute  6  Geo.  I.  c.  s.  it  is  declared*  thtttUffe 

kingdom  of  Ireland  ought  to  be  snbor&iMc  to^  and 
^104]     dependent  upon,  the  imperial  crown  of  Great  Britain^ 

as  being  inseparably  united  thereto :  and  that  the 
king's  majesty,  with  the  consent  of  thqlorda  and  commons  of 
Great  Britain  in  parliament^  hath  power  to  Kiakslawft  to  btod 
tbe  pcBitle  of  Ireland  (1 3). 


(13)  Ptynne  in  hi*  learned  ugument  hu  enumerated  seretal 
BtRtutcs  made  in  Engluid  from  the  lime  of  kinf  Iohn>  by  which 


TauB  we  see  how  exUnuvBlf  the  laws  »f  Ireland  comnu- 
nicate  irith  thoie  of  Eagluul ;  and  indeed  auch  comnuiu- 
oilion  is  highly  neceasaryt  as  the  ultimate  resort  from  the 
GMirts  of  juadce  in  Ireland  ist  as  in  Wales,  to  thoae  in  Ci^- 
laad :  a  writ  ol  error  (in  the  nature  of  on  appeal)  lying  fnm 
Ifaa  king's  bench  in  IrelaiMl  to  the  king's  bench  in  EngUndS 
aa  the  appeal  from  the  chancery  in  Ireland  lies  immcdiateljr 
to  the  house  of  lords  here :  it  being  expressly  declared)  by 
the  sanU  statute,  6  Geo.  I.  c.  5.  that  the  peers  of  Irelanil 
hare  no  jurisdiction  to  ailirm  or  reverse  any  judgments  or 
decrees  whatsoever  (14).  The  propriety  and  even  necewttyi  in 

e  Ttu  im  bw  In  the  tmic  of  Hm.  aMd,  Sttmry  if  omu,  c  fan*  It 
Vni;   HI  iitipain   \if  tbe   indnit   book,       ny. 

Ireland  wu  bouad.(  8  St.  Tr.  343]  Th*t  wu  an  ai^cument  ta 
prove  that  lord  Cotinur  M»(^trc,  buvii  uf  TnneikUlin  in  Irelutdi 
who  had  committed  treason  in  that  country,  by  being  the  prin< 
eipal  contriver  and  instigator  of  the  Irish  rebellion  and  massacre  in 
the  time  of  Car.  1.  and  who  had  been  brou^t  to  England  against 
lua  will,  could  be  lawfully  tried  for  it  in  the  king's  bench  at 
Westminster  by  a  Middlesex  jury,  and  be  ousted  of  his  trial  by 
his  peers  in  Ireland,  by  force  ofthe  statute  of  S5  Hen.  Vllt.c.  3. 

The  prisoner  having  pleaded  to  the  jurisdiction,  the  court,  after 
hearing  this  argument,  over-ruled  the  plea,  and  the  decision  was 
approved  of  by  a  resolution  of  the  two  houses  of  parliament,  and 
lord  Maguire  was  found  guilty,  and  was  afterwards  executed  at 
Tybiim  at  a  traitor. 

(14)  By  an  act  passed  in  the  33  Ceo.  III.  c.  53.  the  statute  of 
Geo.  I.  is  simply  repealed.  But  as  the  statute  of  Geo.  I.  was 
thought  to  be  merely  declaratory  of  the  former  law,  tlie 
repeal  of  it  could  produce  no  further  operation  than  to  render 
the  law  in  sonif  degree  less  clear  than  that  statute  had  made  il. 
Tlierefore  to  produce  the  intended  effect,  it  required  another  sta- 
tute, which  was  passed  in  the  33  Geo.  III.  c.  38.  which  expressly 
declared,  that  in  aU  cases  whatever  the  people  of  Ireland  should  be 
bound  only  kef  laws  enacted  by  his  majesty  and  the  parliament  of 
that  kingdom  %  and  that  no  appeal  or  writ  of  error  from  any  court 
In  Ireland  should  for  the  future  be  brought  into  any  of  the  courts  in 
England, 
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a])  inferior  dominions,  or  this  constitution,  **  tliat,  though 
"justice  be  m  general  administered  by  courts  of  their  own, 
"  yet  that  the  appeal  in  the  last  resort  ought  to  be  lo  the 
<f  courts  of  the  superior  state,"  is  founded  upon  these  two 
reasons.  1.  Because  otherwise  the  lav,  appointed  or  per- 
mitted to  such  inferior  dominion,  might  be  insensibly  changed 
within  itself,  without  the  assent  of  the  superior.  3.  Be- 
cause otherwise  judgments  mig;ht  be  given  to  the  diaadTan- 
tage  or  diminution  of  the  superiority ;  or  to  make  the  depen- 
dence to  be  only  of  the  person  of  the  king,  and  not  of  the 
crown  of  £ngland<>  ( 1 5). 

d  Vmgli.  «n. 

(15)  The  fbUowing(tatem«nt  of  that  great  uidmoBtimportint^vent, 
the  union  of  Great  Britain  and  Ireland,  is  eitracted  from  tbe  39  an4 
40  Ceo.  III.  c.  77. 

In  puTBUancc  uf  his  M^'cBts^'s  most  gracious  recommend&tion  to 
the  two  houses  of  parliament  in  Great  Britain  and  Ireland  respec- 
tively, to  consider  of  such  meuures  ns  might  best  tend  to  strengthen 
nnd  consolidate  tlie  connection  between  the  two  kingdoms,  tbe 
two  houses  of  parliament  in  each  country  resolved,  that,  in  order 
to  promote  and  secure  llie  csscnti^d  interests  of  Great  Britain  and 
Ireland,  and  to  consolidate  the  strcn^i,  pnwcr,  and  r 
the  British  Empire,  it  was  adviscabic  to  cnncur  in  such  n 
as  should  best  tend  to  unite  the  two  kingdoms  into  one  kingdom, 
on  such  terms  mid  conditions  »»  should  be  established  by  the  acts 
of  the  respective  pariiamenis  in  the  two  coiuitries.  And,  in  fur- 
Ihironce  of  that  resolution,  the  two  houses  of  each  parliament 
■greed  ti|>on  eight  articles,  which,  by  nn  address  of  the  respective 
houses  of  parliament,  were  laid  before  liis  M^city  for  bis  consider- 
ation ;  and  his  Majesty  having  approved  of  the  same,  and  hiring 
recommended  it  to  his  Parliaments  in  Great  Britain  and  Ireland 
to  give  full  effect  to  them,  they  were  ratified  by  in  act  passed  in  the 
parliament  ofGreat  Britain  on  the  3d  of  July  1800. 

Art.  I.  That  the  kingdoms  of  Great  Britain  and  Ireland  shall, 
on  the  first  day  of  January  1801,  and  for  ever  after,  be  united 
into  one  kingdom,  by  the  name  of  The  United  Kingdom  of  Great 
Britain  and  Ireland  j  and  that  the  royal  style  and  tides  of  the 
imperial  crown,  and  the  ennigns,  armorial  flags,  and  banners,  shall 
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WiTB  repiTd  to  the  other  adjacent  fslands  which     [loj] 
are  subject  to  the  crown  of  Great  Britain,  some  of 


Art.  II.  That  the  lOCMinoii  to  the  imperial  crown  shall  c 
tettled  in  the  aame  tnumer  m  the  lucceuion  to  tb«  crown  of  Great 
Britain  and  Ireland  itood  before  limited 

Art  III.  Thit  there  »h»U  be  one  parliament,  styled.  The  Pwlift- 
ment  of  the  United  Kin^oro  of  Great  Britain  and  Ireluid. 

Art  IV.  That  four  lords  ipiritual  of  Ireland,  by  rotation  of  lei- 
sions,  and  28  lordi  temporal  of  Ireland,  elected  for  life  bf  the  Peers 
of  Ireltnil,  ihill  sit  in  the  House  of  Lords:  and  100  commoners,  two 
(or  each  county,  two  for  the  city  of  Dublin,  and  two  for  the  city 
of  Cork,  one  for  Trinity  College,  and  one  for  each  of  the  31  most 
considerable  cities  and  boroughs,  shall  be  the  number  to  sit  in  the 
House  of  Commons  on  the  part  of  Ireland. 

That  questions  respecting  the  rotation  or  election  of  the  spiritual  or 
temporal  peers  shall  be  decided  hy  the  House  of  Lords,  and  in  the 
esse  of  an  equsUty  of  votes  in  the  election  of  a  temporal  peer,  the 
cleric  of  the  parliament  shall  determine  the  election  by  drawing  one 
of  the  names  fivm  a  glass. 

That  a  peer  of  Ireland,  not  elected  one  of  the  SS,  may  sit  in  the 
House  of  Commons  i  but  whilst  he  continues  a  member  of  the  House 
of  Commons,  he  shall  not  be  entitled  to  the  privilege  of  peerage, 
nOr  capable  of  being  elected  one  of  the  38,  nor  of  voting  at  such 
election,  and  he  shall  be  sued  and  indicted  for  any  offence  as  a 
commoner. 

That  as  often  as  three  of  the  peerages  of  Ireland,  exisdng  at  the 
time  of  the  Union,  shall  become  extinct,  the  king  may  create  one 
peer  of  Irelandi  and  when  the  peera  of  Ireland  are  reduced  to  100 
by  extinction,  or  otherwise,  eiclusive  of  those  who  shall  hold  any 
peerage  of  Great  Britain  subsisting  at  the  time  of  the  union,  or 
created  of  the  united  kingdom  since  the  union,  the  king  may  then 
create  one  peer  of  Ireland  for  every  peerage  that  becomes  extinct, 
or  as  often  as  any  one  of  them  is  created  a  peer  of  the  united  king- 
dom, so  that  the  kiog  may  always  keep  up  the  number  of  100  Irish 
peers,  over  and  above  those  who  have  ■»  hereditary  scat  in  the  House 
of  Lords. 

TOL.  1.  17 


lOS  Of  THE  COUHTUES  SUBJECT  TO  IMTROD. 

them  (as  the  isle  of  Wight,  of  Portland,  of  Thaaet,  t3*c.)  are 
comprised  within  some  oeighbouring  county,  and  are  there- 

That  quetUoni  respecting  the  election  of  the  niemhen  of  tha 
HouK  of  CommonB  rctumeil  for  Ireluid,  sball  be  tried  in  the  aime 
muiner,  as  questions  respecting  tbc  elections  for  pUces  in  Gre&t 
Britain,  subject  to  such  puticulu-  regulatlona  as  the  pirlitment  after- 
wsrds  shall  deem  expedient 

That  the  qualifications  by  property  of  the  representativea  in  Iie> 
land,  shall  be  the  Bame  respectively  u  those  for  counties,  cities,  and 
borou^  in   England,   unless -sonic  other  provtaion  be   aftermEds 

Until  an  act  shall  be  passed  in  the  parliament  of  the  united  king- 
dom,  providing  in  vrhat  cases  persons  holding  offices  and  places  of 
profit  undcr'the  crown  of  Ireland,  shall  be  incapable  of  sitting  in  Uie 
House  of  Commons,  not  more  than  20  such  persons  shall  be  capaUe 
of  sitting;  and  if  more  than  20  such  persons  shall  be  returned  from 
Ireland,  then  the  seats  of  those  abore  30  sball  be  vacated,  who  have 
last  accepted  their  offices  or  places. 

That  all  the  lords  of  parliament  on  the  part  of  Ireland,  spirittiat 
and  temporal,  sitting  in  the  House  of  Lords,  shall  have  the  aame 
rights  and  privileges  respectively  as  the  peers  of  Great  Britain;  and 
that  all  the  lords  Bpiritual  and  temporal  of  Ireland  sball  have  rank  and 
precedency  next  and  immediately  after  all  the  persona  holdingpeerages 
of  the  hke  order  and  degree  in  Great  Britain,  subsisting  at  the  time  of 
the  union;  and  that  all  peerages  hcrcaAer  createdoflreland,  or  of  the 
Uluted  kingdom,  of  the  same  degree,  shall  have  precedency  according 
to  the  dates  of  their  creations;  and  that  all  the  peers  of  Ireland,  ex- 
cept those  who  are  members  of  the  House  of  Commons,  shall  have  all 
the  privileges  of  peers  as  fully  as  the  peers  of  Great  Britain,  the  right 
and  privileges  of  sitting  in  the  House  of  Lords,  and  upon  the  trial 
of  peers  only  excepted. 

Art.  V.  Tliat  the  churches  of  England  and  Ireland  be  united  into 
one  protestant  episcopal  church,  to  be  called.  The  United  Church  of 
England  and  Ireland;  that  the  doctrine  and  worship  ahsU  be  the 
same;  and  that  the  continuance  and  preservation  of  the  united  church 
as  the  established  church  of  England  and  Ireland,  shall  be  deemed 
an  essential  and  fundamental  part  of  the  union ;  and  that,  in  like  man- 
ner, tlie  church  of  Scotland  shall  remain  the  same  as  ii  now  estab- 
lished by  Uw,  and  by  the  acts  of  union  of  England  and  Scotland. 
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fore  to  be  looked  upon  ts  annexed  to  the  mother  island}  and 
part  of  the  kingdom*  of  England.  Bat  there  are  others  which 
require  a  more  particular  conuderation. 

Ann,  first,  the  Isle  of  Man  is  a  distinct  territory  from  Eng- 
land, and  is  not  goremed  by  our  laws ;  neither  doth  any  act 


Art.  VL  The  subjects  of  CreM  Britain  uid  Irduid  shall  be  entitled 
to  the  auue  privileges  with  regard  to  trade  and  navlgklion,  and  also 
in  rwpect  of  *U  treaties  with  foreign  powers. 

That  at]  prohitntioni  and  bounties  upon  the  importation  of  nier- 
dumdiae  from  one  country  to  the  other  shall  ceaae. 

But  that  the  importation  of  certun  articles  therein  ennma-ated 
■hall  be  aubject  to  auch  conntemiling  duties  as  are  specified  in  the 
act  " 

Art.  VII.  The  sinking  funds,  and  the  interest  of  the  national  debt, 
of  each  country,  shall  be  defrayed  by  each  separately.  And,  for  the 
•pace  of  30  years  after  the  union,  the  contribution  of  Great  Britaih 
and  Ireland  toirards  the  pnbUc  expenditure  in  each  year,  shall  be 
in  the  propcntion  of  fifteen  to  two,  milgeflt  to  future  ref;ul*tiona. 

Art  VIIL  All  the  laws  and  courts  of  each  kingdom  shall  remain 
the  *ame  as  they  are  now  established,  subject  to  such  alteratiwi* 
1^  the  united  parliament  as  circumstances  may  requiret  but  that  all 
'writs  of  error  and  ^peala  shall  be  decided  by  the  House  of  Lorda 
of  the  united  kingdom,  except  appeals  (torn  the  court  of  admiralty  in 
Ireland,  whkli  riiall  be  decided  by  a  court  of  delegates  appointed 
by  the  court  of  chancery  in  Ireland. 

The  statute  then  recites  tn  act  passed  io  the  parliament  of  Ireland, 
by  which  the  rotation  of  the  four  apiritual  lords  for  each  ieasions  is 
fixed;  and  it  also  directs  the  time  and  mode  of  electing  the  28  tem- 
poral peers  for  life ;  and  it  provides  that  64  county  members,  two 
for  each  county,  two  for  the  city  of  Dublin,  two  fbr  the  ci^  of  Cork, 
one  fbr  Trinity  College,  Dublin,  and  one  fbr  each  of  31  aties  and 
■towns  which  are  there  specified,  which  are  the  only  places  in  Ireland 
to  be  represented  in  future.  One  of  the  two  members  of  each  of  tboae 
places  was  chosen  by  lot,  unless  the  other  withdrew  his  name  to 
ait  in  the  first  p>rltanien_t<  but  U  the  nest  elections,  one  member 
only  will  b*  returned. 
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of  pu-U&ment  oxtend  to  it,  uolew  it  be  puticularijr  n 
thereip ;  and  then  ui  act  or  parlument  is  binding  tbere  •.  It 
was  fanneiijr  a  subordinate  feudatory  kiagdonii  subject  to  the 
kin^  of  Norway ;  then  to  king  John  and  Henry  III.  qf  Eng< 
land  i  afterward  to  the  kings  of  Scotland ;  and  tbpn  !(g&in  to 
the  crown  of  England :  and  at  length  we  find  king  Henry  IV, 
claiming  the  island  by  righttf  conquest,  and  disposing  of  it 
to  the  earl  of  Northumberland ;  upon  whose  attainder  it  was 
granted  (by  the  name  of  the  lordship  of  Man)  to  sir  John 
de  Stanley  by  letters  patent  7  Henry  IV  ^  In  his  lineal  des- 
cendants it  continued  for  eight  generations,  till  the  death  of 
Ferdinando  earl  of  Derby,  j1.  D.  1 S94 ;  when  a  controversy 
arose  concerning  the  inheritance  thereof,  between  lus  daugh- 
ters and  William  his  surviving  brother :  upon  which,  and  a 
doubt  that  was  started  concerning  the  validity  of  the  original 
patents,  the  island  was  seised  into  the  queen's  handsj  and 
afterwards  various  grants  were  made  of  it  by  king  James  the 
first;  all  which  being  expired  or  aurrenderedt  it  was  granted 
afresh  in  7  Jac.  I.  to  William  earl  of  Derby,  and  the  heirs 
male  of  his  body,  with  remainder  to  his  heirs  general ;  which 
'  grant  was  the  next  year  confirmed  by  act  of  parliament,  with 
a  restraint  of  the  power  of  alienation  by  the  said  earl  and  his 
issue  male.  On  the  death  of  James  earl  of  Derby,  A.  U. 
1735,  the  male  line  of  earl  William  failing,  the  duke  of  Atholl 
succeeded  to  the  island  as  heir  general  by  a  female  branch. 
In  the  mean  time,  though  the  title  of  king  had  long  been  dis- 
used, the  earls  of  Derby,  as  lords  of  Man,  had  maintained  a 
sort  of  royal  authority  therein ;  by  assenting  or  dis- 
[|106]  aenting  to  laws,  and  exerciung  an  appellate  jurisdic- 
tion. Yet,  though  no  English  writ,  or  process  from 
the  courts  of  Westminster,  was  of  any  authority  in  Man,  an 
appeal  lay  from  a  decree  of  the  lord  of  the  island  to  the  king 
of  Great  Britain  in  council>>.  But  the  distinct  jurisdiction  of 
this  little  subordinateroyaltyheing  found  inconvenient  for  the 
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purpoMt  of  ^ubBc  jiuticei  and  for  th«  nvenue,  (it  afibrdlBg 
»  commodiDUi  asylum  fer  debtors,  outbwt,  and  smugglcn,) 
authority  wu  given  to  the  treuury  by  statute  13  Geo.  I.  c.  38. 
to  purchase  the  interest  of  the  then  proprietors  for  the  use  of 
the  crown :  which  purchase  was  at  length  completed  in  the 
year  .1765,  and  confirmed  by  statutes  5  Geo.  III.  c.  36.  and 
39.  .  L5)  whereby  the  wfaoto  idand  and  all  its  dependencies 
to  granted  as  aferesaid,  (except  the  landed  property  of  the 
AthoU-bmily,  their  moneriol  rights  and  emolumeots,  and 
the  pUronage  of  the  btshoprick'  and  other  ecclesiastical  be- 
nefices,) are  unalienAly  vested  in  the  crown,  and  subjected 
to  the  regulations  of  the  British  excise  and  customs. 

Ths  islands  of  Jersey,  Gueinsey,  Sark,  Alderoey,  and  their 
appendages,  were  parcel  of  the  dutchy  of  Nomaandy,  and 
were  united  to  the  crown  of  England  by  the  first  grincea  of 
the  Norman  line.  They  are  governed  by  their  own  lawsi 
which  are  for  tl^  m^st  part  tike  ducal  customs  of  Normandy, 
being  collected  in  an  ancient  book  of  very  great  authority, 
entitled,  le  grand  coiutumier.  The  king's  writ,  or  process 
from  the  courts  of  Westminster,  is  there  of  no  force ;  but 
his  commission  is.  They  are  not  bound  by  common  acts  of 
our  parliaments,  unless  particularly  named^.  All  causes  are 
origituUly  determined  by  tbeir  own  ofBcers,  the  bailiffs  and 
jurats  of  the  islands  ;  but  an  appeal  lies  from  them  to  the 
king  and  cotmciJ,  in  the  last  resort. 

Bbsidks  these  adjacent  islands,  our  more  distant  planta- 
tions in  America,  and  elsewhere,  are  also  in  some  respect 
subject  to  the  English  laws.  Plantations  or  colonies, 
in  distant  countiies,  are  either  such  where  the  lands  [  107] 
are  claimed  by  right  of  occupancy  only  by  finding 
them  desert  and  uncultivated,  and  peopling  tbem  from  the 
mother-country;  or  where,  when  already  cultivated,  they 

MUnVOLcai. 


(1 J)  c.  36.  is  colled  the  vvstinf  act,  and  c.  39.  the  regulatinir  set. 
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tiare  been  either  [[aiiied  by  conqueit,  or  ceded  to  na  by  trea^ 
tiea.  And  both  theis  rights  are  fiunded  upon  the  law  of 
nature,  or  at  least  upon  that  of  nati<Hu.  But  there  ia  a  dif- 
ference between  these  two  species  of  colonies,  with  respect 
to  the  laws  by  which  they  are  bound-  For  it  hath  been 
held ',  that  if  an  uninhabited  country  be  discovered  and  plant- 
ed by  English  subjects,  all  the  English  laws  then  in  being, 
which  arc  the  birthright  of  every  Bubject<",  are  immediately 
there  in  force.  But  this  must  be  understood  with  very  many 
and  very  great  restrictions.  Such  colonists  carry  with  them 
only  so  much  of  the  Eagltah  law,  as  is  applicable  to  their 
own  situation  and  the  condition  of  an  infant  colony}  such) 
for  instance,  as  the  general  rules  of  inheritance,  and  of  pro- 
tection from  personal  injuries.  The  artificial  refinements 
and  distinctions  incident  to  the  property  of  a  great  and  com- 
mercial people,  the  laws  of  police  and^revenuci  (such  espe. 
cially  as  are  enforced  by  penahies,}  the  mode  of  mainte- 
nance for  the  established  clergy,  the  jurisdiction  of  spiritual 
courts,  and  a  multitude  of  other  provisions,  are  neither  ne> 
ceasary  nor  convenient  for  them,  and  therefore  are  t\ot  in 
force.  What  shall  be  admitted  and  what  rejected,  at  what 
times,  and  under  what  restrictions)  most,  in  case  of  dispute, 
be  decided  in  the  first  instance  by  their  own  provincial 
judicature,  subject  to  the  reviaion  and  control  of  the  king 
in  council ;  the  whole  of  their  constitution  being  also  liable 
to  be  new-modelled  and  reformed  by  the  general  super* 
intending  power  of  the  legislature  in'the  mother-country. 
But  in  conquered  or  ceded  countries,  that  have  already 
laws  of  their  own^  the  king  may  indeed  alter  and  change 
those  laws  (16);  but,  till  he  does  actually  change 
them,  the  ancient  laws  of  the  country  remain,  unless  such 


(16)  See  an  elaborate  and  learned  argument  by  lord  Maiufield,  to 
prove  the  Ud^'b  le^ilative  authority  by  his  prcn^stiTe  alone  over  a 
ceded  conquered  country.    Ca^ap.  204. 
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M  are  against  tiie  lav  of  G«d,  aa  in  the  cau  of  an  infidol 
country^.  Our  America)  pJantatioiu  are  principally  of  tliii 
latter  sort,  being  obtainecl  in  the  last  century  ather  by  right 
of  conquest  and  driving  Out  the  natives  (with  what 
natural  justice  I  shall  not  at  present  inquire),  or  by  [IDS] 
treaties.  And  therefore  the  common  law  of  Eng- 
land,  at  such,  has  no  allowance  or  authority  there ;  they  be- 
ing DO  part  of  the  mother-country,  but  distinct  (though  de- 
pendent) dominions.  They  are  subject,  bowever,  to  the 
control  of  the  parliament ;  though  (like  Ireland,  Man,  and 
the  rest)  net  bound  by  any  acU  of  parliament,  unless  parti- 
cularly named. 

With  respect  to  their  interior  polity,  our  cotonies  are 
properly  of  three  sorts.  I.  Provincial  establishments,  the 
constitutions  of  which  depend  on  the  respective  commissions 
Hiued  by  the  crown  to  the  governors,  and  the  instructions 
which  usually  accompany  those  commissions ;  imder  the  au- 
thority of  which,  provincial  assemblies  are  constituted,  with 
the  power  of  making  local  ordinances,  not  repugnant  to  the 
Ipws  of  England,  a.  Proprietary  governments,  granted  out 
by  the  crown  to  individuals,  in  the  tutture  of  feudatory  prin- 
cipalities, with  all  the  inferior  regaJiUes,  and  subordinate 
powers  of  le^slation.  Which  formerly  belonged  to  the  owners 
of  counties  palatine:  yet  still  with  these  express  conditions, 
that  the  ends  for  which  the  grant  was  made  be  substantially 
pursued,  and  that  nothing  be  attempted  which  may  derogate 
from  the  sovereignty  of  the  mother-country.  3,  Charter 
governments,  in  the  nature  of  civil  corporations,  with  the 
power  of  making  by-laws  for  their  own  interior  regulation, 
not  contrary  to  the  laws  of  England  i  and  with  such  rights 
and  authorities  as  are  specially  given  them  in  their  several 
charters  of  incorporation.  The  form  of  government  in  most 
of  them  is  borrowed  from  that  of  England.  They  have  s 
governor  named  by  the  king,  (or  in  some  proprietary  colo- 
nies by  the  proprietor,)  who  is  his  representative  or  deputy. 

■  7  Hr^  IT.    CaliiB*!  «K-    no*.  Put  C- 11. 
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They  b«Ve  courts  of  justice  of  their  own,  from  whose  deci- 
sions an  appeal  lies  to  the  king  and  council  here  in  England. 
Their  ^neral  assemblies  which  are  their  house  of  commons, 
,  together  with  their  council  of  state  being  their  upper  hoase, 
with  the  concurrence  of  the  king,  or  his  representative  the 
governor,  make  laws  suited  to  their  own  emergencies.     But 

it  is  particularly  declared  by  sUtute  7  &  8  W.  lit. 
[109]     c.  33,  that  all  laws,  by-laws,  usages,  and  customs, 

which  shall  be  in  practice  in  any  of  the  plantations, 
repugnant  to  any  law,  made  or  to  be  made  in  this  kingdom 
reUtive  to  the  said  planutions,  shall  be  utterly  void  and  of 
none  effect.  And,  because  several  of  the  colonies  had 
claimed  a  sole  and  exclusive  ri^t  of  imposing  taxes  upon 
themselves,  the  statute  6  Geo.  III.  c.  13.  expressly  declares, 
that  all  his  majesty's  colonies  and  plantations  in  America 
have  been,  are,  and  of  right  ought  to  be,  subordinate  to  and 
dependent  upon  the  imperial  crowri  and  parliament  of  GreM 
Britain ;  who  have  (nil  power  and  authority  to  make  laws  and 
Statutes  of  sufficient  validity  to  bind  the  colcHiies  and  people 
of  America,  subjects  of  the  crown  of  Great  Britain,  in  all 
cases  whatsoever.  And  this  authority  has  been  since  very 
forcibly  exemplified,  and  carried  into  act,  by  the  statute 
7  Geo,  III.  c.  59.  for  suspending  the  le^slation  of  New- 
York;  and  by  several  subsequent  sututes  (17). 

THEssare  the  several  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 

(ir)  By  23  Geo.  III.  c.  46.  his  majeity  ws*  empowered  to  conclude 
a  truce  or  peace  nith  the  coloniei  or  pluitatioDS  in  Americ>,  *nd  by 
his  letters  patent  to  luipend  or  rcpesl  any  act*  of  pwliunent  which 
related  to  tboM  coloniei.  And  by  the  first  article  of  the  definitive 
treaty  of  peace  and  friendihip  between  hia  Britannic  majetty  and  tlie 
United  State*  of  America,  signed  at  Pari*  the  3d  day  of  Scptemher 
1783,  hia  Britannic  mqeity  acknowkdgea  the  United  States  of  Ame- 
rica to  be  free,  tovereign  and  independent  state*.  fJiui.  £^t.  1783, 
State  Paptri.J  And  33  Geo.  III.  c.  39.  gjvea  hia  mqesty  certsiK 
power*  for  the  better  carrying  on  trade  and  commerce  between  Bny- 
jland  and  the  United  State*. 
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bot  of  force  or  authority,  inerel]>  at  the  municipal  Uwi  oJF 
Euglimti.  Moat  of  them  have  probablf  copied  the  spirit  of 
their  own  lav  from  this  original  j  ttut  then  it  receivea  its  ob- 
ligation, and  authoritatiTe  force,  from  being  the  law  of  the 
country. 

As  to  anjr  foreign  dominions  which  may  beltwg  to  the 
person  of  the  king  by  hereditary  deacent,  by  purchase,  or 
other  acquisition,  as  the  territory  of  Hanover,  and  hia  ma- 
jesty's other  property  in  Germany ;  as  these  do  not  in  any 
wise  appertain  to  the  crown  of  these  kingdoma,  they  are  en- 
tirely unconnected  with  the  laws  of  England,  and  do  not 
communicate  with  this  nation  in  any  respect  whatsoever. 
The  English  legislature  had  wisely  remarked  the  inconve- , 
niences  that  had  formcriy  resulted  from  4omiDions  on  the 
continent  of  Europe;  from  the  Norman  territory 
which  William  the  conqueror  brought  with  him,  [UOj 
and  held  in  conjunction  with  the  English  throne ; 
and  from  Anjou,  and  its  appendages,  which  fell  to  Henry 
the  second  by  heredltai^  descent..  They  had  seen  the 
nation  engaged  for  near  four  hundred  years  together  in 
ruinous  wars  for  defence  of  these  foreign  dominions;  till, 
happily  for  this  country,  they  .were  lost  under  the  reign  of 
Henry  the  uxth.  They  observed  that,  from  that  time,  tha 
maritime  interests  of  England  were  better  understood  and 
more  closely  pursued :  that^  in  consequence  of  this  Mtention, 
the  nation,  as  soon  as  she  had  rested  from  her  civil  wars, 
began  at  this  period  to  flourish  all  at  once ;  and  became  much 
more  considerable  in  Europe,  than  when  her  princes  were 
possessed  of  a  larger  territory,  and  her  councils  distracted 
by  foreign  interests.  This  experience  and  these  considera- 
tions gave  birth  to  a  conditional  clause  in  the  act  °  of  settle- 
ment, which  vested  the  crown  in  hia  present  majesty's  illus- 
trious house,  "  that  in  case  tl\e  crown  and  imperial  d^tty 
"  of  thi^  realm  shall  hereafter  come  to  any  person  not  being 
"  a  native  of  this  kingdom  of  England,  this  nation  shall  not 
o  Sot  t>  oil^  wu).  in.  r.  ]. 
VOL.  I.  18 
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"  be  obliged  to  en^ge  in  taty  war  for  the  defence  of  my 
"  dominionB  or  tenitortes  which  do  not  belong  to  the  croira 
"  of  England,  without  consent  of  parliament." 

We  cotne  now  to  consider  the  kingdom,  of  England'  in 
particular,  the  direct  and  immediate  subject  of  those  laws, 
concerning  which  we  are  to  treat  in  thh  ensuing  commen- 
taries. And  this  comprehends  not  only  Wides  and  Berwick, 
of  which  enough  has  been  already  said,  but  idso  part  of  the 
sea.  The  main  or  high  seas  are  part  of  the  realm  of  Eng- 
land, for  thereon  our  courts  of  admiralty  have  jurisdictionr 
as  will  be  shewn  hereafter  ;  but  they  are  not  subject  to  the 
common  law?.  This  main  sea  begins  at  the  low-water-marit. 
But  between  the  high -water-mark,  and  the  low -water-mark, 
where  the  sea  ebbs  and  flows,  the  common  law  and  the 
admiralty  have  divhum  imfieriiim^  an  alternate  jurisdiction  ; 
one  upon  the  water,  when  it  is  fiill  sea ;  the  other  upon  the 
land,  when  it  is  an  ebb^. 

The  territory  of  England  is  liable  to  two  divisions;  the 
one  ecclesiastical,  the  other  civil. 
[|lll3  I.  The  eccleuastical  divisiim  b,  primarily,  inta 
two  provinces,  those  of  Cantertrary  and  York.  A 
province  is  the  circuit  of  an  archbishop's  jurisdiction.  Each 
province  contains  divers  dioceses,  or  sees  of  sufFragan 
bishops  ;  whereof  Canterbury  includes  twenty-one,  and  York 
three :  besides  the  bishoprick  of  the  isle  of  Man,  which  was 
annexed  to  the  province  of  York  by  king  Henry  VIII.  Every 
diocese  is  ^vided  into  archdeaconries,  whereof  there  arc 
rixty  in  all;  each  archdeaconry  into  rund  deaneries,  which 
are  the  circuit  of  the  archdeacon's  and  rural  dean's  jurisdic* 
tion,  of  whom  hereafter;  and  every  deanery  is  divided  int* 
parishes '. 

A  PABisK  is  that  circuit  6f  ground  which  is  committed 

to  the  charge  of  one  parson,  or  vicar,  or  other  minister 

having  cure  of  souls  therein.   These  districts  are  computed 

to  be  near  ten  thousand  in  number'.    How  ancient  the  divi- 

f  Cg.  Un.  3«e.  r  Co.  Un.  m. 
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«o&  of  pariBhet  ia,  may  at  prescot  be  difficoh  to  ucertain ; 
for  it  se«ma  to  be  agreed  on  all  handsi'tliat  in  the  early 
ages  of  chnBtianity  in  ttus  island,  pariahe*  were  unknown,  or 
atleutugnifiedthesamethatadioceiedoeBaowClB).  There 
was  then  no  a^ropriation  of  ecclesiattical  dues  to  any  parti- 
ctilar  church;  but  every  man  vas  at  Hberty  to  contribute  his 
tithes  to  whatever  priest  or  charch  he  pleaaedt  promded  only 
ttiat  he  did  it  to  some ;  or,  if  be  made  no  special  appointiBBnt 
or  appv|HiatioQ  thereof,  they  wete  paid  into  tlie  hands  of 
the  bishopt  whose  doty  it  was  to  distitiiute  tfasm  among  the 
.  clei^,  and  for  other  pious  purposes)  according  to  bis  owti 
discretion'. 

Ma.  Camden  "  says,  England  was  divided  into  parishes  by 
archbishop  Uonorius  about  the  year  630.  Sir  Henry 
■Hotwrt"  lays  it  down.that  parishes  were  first  erected  [1 13] 
by  the  council. of  Late rai>)  which  was  held  ^.  iJ.  1 1 79. 
Each  widely  differing  from  the  other,  and  both  of  them  per- 
haps from  the  truth;  which  will  lu^ibably  be  found  in  the 
medium  between  the  two  extremes.  For  Mr.  Selden  has 
clearly  shewn  >s  that  the  clergy  lived  in  common  without  any 
division  of  parishes,  long  alter  the  time  mentioned  by  Cam* 
den.  And  it  appears  from  the  Savon  laws,  that  parishes  were 
in  being  long  before  the  date  of  that  council  of  Lateran,  to 
which  they  are  ascribed  by  H(^>art. 

We  find  the  distinction  of  parishes,  nay  even  of  mother- 
churches,  so  early  as  in  the  laws  of  king  Edgar,  about  the 
year  970.  Before  that  time  the  consecration  of  tithes  was  in 
general  arbitrary!  thM  is,  every  man  paid  his  own  (as  was 
before  observed)  to  what  church  or  parish  he  pleased.    But 


(18)  When  the  dindia,  or  the  district  over  which  the  biihop  eaer- 
cUed  hit  ipiritiul  functions,  wu  divided  into  ietatr  portion!  for  the 
superintendance  of  hi*  clergy,  a  wotd  of  liaiilar  import  wu  adopted, 
pareichia.  And  in  ancient  timei,  Mr.  Selden  thanks,  the  words  wefe 
used  indiscriminately.    Bum.  Ec.  L,  59. 
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this  being  Iml>le  to  be  attended  with  either  fraud,  or  at  least 
caprice,  in  the  persons  paying ;  and  with  either  jealouues  or 
mean  compliances  in  such  as  were  competiton  for  receiving 
them ;  it  was  now  ordered  by  the  law  of  King  EdgarT,  thM 
"  dentur  omnet  deeimae  ftrituariae  etcleriae  ad  quam  parochia 
« /ifrtinei."  However,  if  any  thane,  or  great  lord,  had  a 
church,  within  his  own  demesnes,  distinct  from  the  mother- 
church,  in  the  nature  of  a  private  chapel ;  then,  provided  such 
church  had  a  cametery  or  consecrated  place  of  burial  belong* 
ing  to  it,  he  might  tillot  one  third  of  his  thhea  for  the  main- 
tenance of  the  officiating  minister:  but,  if  it  had  no  csmetery, 
the  thane  must  himself  have  maintained  his  chaplain  by  some 
other  means;  for  in  suc^  case  otf  his  tithes  were  ordained 
to  be  paid  to  the  flrimariae  eccletiae  or  mother-church  ". 

This  proves  that  the  kingdom  was  then  generally  divided 
into  parishes ;  which  division  happened  probably  not  all  at 
once,  but  by  degrees.  For  it  seems  pretty  clear  and  certain, 
that  the  boundaries  of  parishes  were  originally  ascertained  by 
those  of  a  manor  or  manors:  since  it  very  seldom  hap- 
||1 13]  pens  that  a  manor  extends  itself  over  more  parishes 
than  one,  though  there  are  often  many  manors  in  one 
parish  (19).  The  lords,  as  Christianity  spread  itselfi  began  to 
biuld  churches  upon  theirown  demesnes  or  wastes,  to  accom- 
modate their  tenants  in  one  or  two  adjoining  lordships ;  and, 
in  order  to  have  divine  service  regularly  performed  therein, 
obliged  all  thtit  tenants  to  appropriate  their  tithes  to  the 
nuuntenance  of  the  one  officiating  minister,  instead  of  leaving 
them  at  liberty  to  distribute  them  among  the  clei^y  of  the 
diocese  in  general;  and  this  tract  of  land,  the  Uthes  whereof 
were  so  appropriated,  formed  a  distinct  parish.  Which  will 
well  enough  account  for  the  frequent  intermixture  of  parishes 

THokcI.  CuuMCiC  II.  mbmttkc  JitwIOMt 
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(19)  But  at  present  the  boundariea  of  the  one  afford  n< 
inference  whatever  of  the  boundaries  of  the  other. 
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one  «ith  anofher.  For,  if  a  lord  bad  a  parcel  of  land  de- 
tached from  the  main  of  his  estate,  but  not  auflicieiit  to  fertn, 
a  parish  of  itself,  it  was  natural  for  him  to  endo*  his  newly 
erected  church  with  the  tithes  of  those  disjointed  lands ;  es- 
peciallf  if  no  church' was  then  built  in  any  lordship  adjoin- 
ing to  those  outlying  parcels. 

Tbus  parishes  were  gradually  formed,  uid  parish  churches 
endowed  with  the  tithes  tbat  arose  within  flie  circuit  assign- 
'cd.  But  some  lands,  either  because  they  were  in  the  hands 
of  Irreligious  and  careless  owners,  or  were  situate  in  forests 
and  desert  places,  or  for  other  now  unsearchable  reasons, 
were  never  unhed  to  any  parish^  and- therefore  continue  to 
this  day  extraparochial ;  and  their  tithes  are  now  by  imme- 
fdorial  custom  payable  to  the  king  instead  of  tiie  bishop,  it 
trust  and  confidence  that  he  will  distribute  them  for  the  gen- 
eral good  of  the  church*;  yet  extraparochial  wastes  and 
marsh-lands,  when  improved  and  drained)  are  by  the  statute 
17  Geo.  II.  c.  37.  to  be  assessed  to  all  parochial  rates  in  the 
parish  next  adjoining.  Aiid  thus  much  for  the  eccleuastlcal 
difiuon  of  this  kingdom. 

2.  The  civil  divialonof  the  territory  of  England  is  fill] 
into  counties,  of  tijoae  counties  into  hundreds,  of  those 
hundreds  into  tithings  or  towns.  Which  division,  as  it  now 
stands,  seems  to  owe  its  original  to  lung  Alfred :  who,  to  pre- 
vent the  rapines  and  disorders  which  formerly  prevailed  in 
the  realm,  instituted  tithings ;  so  called,  from  the  Saxon,  be- 
cause ten  li^eholders  with  their  families  composed  one.  These 
all  dwelt  together,  and  were  sureties  or  free  pledges  to  the 
king  for  the  good  behaviour  of  each  other ;  and  if  any  offence 
was  committed  in  their  district,  they  were  bound  to  have  the 
offender  forthcoming''..  And  therefore  ancientiy  no  man  was 
eufiered  to  abide  in  England  ^mve  forty  days*  unless  he  were 
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enrolled  in  (o^c  Uthk^  or  dscicnqarf  S  Oiw  «r  the  pri^K^p^l 
iababitapti  of  the  tithing  ia  aanuallf  ^pointed  to  preiidt;  ow 
th«  FCBt)  b^ing  called  Ae  titbing-invi,  the  hoadborougli* 
(vprds  which  q>ec)k  their  own  ^mologf  i)  and  in  iqiBe  coitq- 
tries  the  bor»hold«r,  or  boroifgh't-eald^r.  bung  nipfipaed  the 
discreetest  man  in  the  borough,  town,,  or  tithing^- 

TiTBivMi  tpwvior  vills,  (30))  are  of  thi;  fame  jugnifiqatioo 
in  law ;  and  are  said  to  have  had,  ^ach  of  thfiiQ,  ot^^uyUy  fi 
church  and  cBlei»*>ion  of  divini:  terrice,  a«cnIaen^)  at>^ 
buriala  *  t  thowgh  that  aeema  to  be  rather  an  ecclciiartirult 
than  a  civil  distinction.  The  word  lomt  or  viil  is  indeeA 
tqr  tbe  ttlteratioB  of  timei  and  tangiu^,  now  become  a  g^nfr- 
j4c«1  temf  wmpreheqding  under  it  the  seventl  species  of 
citJH,  boroi^hs,  and  common  towns*  A  diy  is  a  town  in- 
corporated, wl>ie))  is  or  hath  been  ths  see  of  a  bishop :  and 
tliQUg))  thv  bisboprick  ^  dissolved,  as  at  Westmiaster  (31), 


(20)  la  the  13  and  14  Cir.  II.  c.  13.,  which  provides,  tbU  when  a 
psrish'it  »a  Uigt  tMt  (t  cuiBot  have  Uie  beaeAt  of  the  orsrteers  and 
pTDviuon  for  the  poor  ippointed  by  the  43  Eliz.  c.  3.,  two  oveneen 
mj  b*  ^ipointed  fi>r  eveiy  township  or  village  iiTilicb  pariah.  In  thi* 
■totute  the  word*  tvanihip  and  villagt  have  ilways  been  thought  synon- 
iinous  But  it  hs*  been  held  that  wherever  there  ia  a  Gonit»b1e,  there 
is  a  townihip.  (1  T.  B.  Z76.)  Puishes  in  some  countiei,  a*  in  put 
of  Bedfardihire,  are  divided  into  tithing.     (3  Ludtrt,  5l\). 

(31)  Wettminstcr  was  one  of  the  new  luihpi^cfct  creitcd  b; 
Henr^  VIIL  out  of  the  revenues  of  the  diaaoWed  monutcrieB. 
(3  Bun.  E.  L.  TS.)  Thomai  ThiHby  wm  the  only  bishop  that  ever 
filled  that  see:  {Godni.  Com.  dt  Prtt.  570.)  he  surrendered  the 
Inibopricfc  to  Ed.  VI.  SO  March  1550,  and  on  the  lame  day  it  was 
diiiolved  and  added  again  to  the  Inshoprick  of  Londoti.  CSym.  PtJ. 
IS  torn,  p.  333.)  Queen  Mtty  aflerwarda  filled  the  church  with  Bene- 
dictine monks,  and  Eliz.  br  authority  of  parliament,  turned  it  into 
a  coUrgiatc  church  lul^ect  to  a  dean ;  but  it  ret^ned  the  name  of 
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yet  stfll  it  KmunCth  a  city  ^  A  borough  ii  nowndM-Btood  to 
be  &  town,  either  corporate  or  not,  that  sendeth  burgesses  to 
parliaments.  Other  toirns  there  are,  to  tihe  number' 8lr 
Edward  C<Ae  BayBl>  of  8S03,  which  are  neither  cides  nor 
boroughs ;  some  of  which  have  the  privileges  of  mat^ets, 
and  others  not;  but  both  are  equally  towns  in  law.  To  aeve- 


d^,  hot  perha^i  becuue  it  hid  Wen  &  Uihop'i  see,  but  because,  in 
the  letter*  puelit  erecting  it  into  a  biahoprick,  king  Henr]'  declared. 
vtiimuu  itaqiu  rt  per  ^^teiilet  »r£namtit  ^»d  tteUtia  cathedrmUt  tt  ttdtt 
tfucafialu,  ae  pmd  tMa  tUla  aottra  IFuMtmoiterti  ji*  tniiat,  iptomfja 
tintattnt  Wettmanaturii  votari  et  notninari  valumtu  tt  lUtemimMt.  Thct« 
was  A  aimilar  cUuae  in  favour  of  the  other  five  new  created  citica,  viz. 
Chester,  Peterborou^,  OxTord,  Gloucester,  ud  Briatol.  The  charter 
Km-  Chester  la  in  Gibt.  Cod.  1449 ;  and  that  for  Oxford  in  Ryrn.  Foal. 
14  torn.  754.  Lord  Coke  seema  anxious  to  rank  Cambridge  anionf 
ihe  citieSi  hecBuae  he  Snd*  it  called  enittu  in  an  ancient  record,  wUoh 
he  "  Aoogtat  it  gtMdtti  mention  in  remenbrsncc  of  hia  love  mddu^, 
«  «An«  «Mt>i'  ataJemU  CtoM^M."  f Co.  Lift.  109.)  The  UU 
leatned  Vinerian  profeaaor  of  Oxford  baa  produced  ■  decinve  autho- 
rity that  cities  and  bithops'  aeei  had  not  originally  any  necesaaiy  coo- 
ncction  with  each  other.  It  is  chat  of  Ingulphiu,  who  relatea  that  at 
the  great  coundl  asaembled  in  1073,  to  settle  the  claim  of  precedence 
between  the  two  ardiUahopSiitwai  decreed  that  biahops'  leea  should 
be  tranifiuted  treva  towns  t»  cities,  (1  Wetdd.  303.)  In  Wil.  Main. 
Strip.  Aug.  p.  314.  it  iS  cmetitvai,  -ett  epittepit  de  viUi»  trm*ire  is  enitattt. 
The  acddental  coincidence  of  the  sanie  (or  nearly  the  same)  num- 
ber of  bishops  and  cities  would  naturally  produce  the  supposition  thst 
they  wcM  connected  together  as  a  necessaj;  cause  snd  effect  It  ia 
certainly  («s  Mr.  Wooddeson  observes)  a  strong  confirmation  of  this 
authority,  that  the  same  distinction  is  not  paid  to  bislH^'  sees  in  Ire- 
land. Mr.  HargTsve  in  hia  notes  to  Co.  Litt  110.  proves,  that,  although 
Westminster  t«  a  city,  and  has  sent  citizens  to  psrliament  since  the 
time  of  Ed..VI.  it  never  was  incoiporstedg  and  this  is  a  striking  in- 
stance in  contrsdiction  to  the  learned  ofnnims  there  referred  to,  viz. 
that  the  kii^  could  not  grant  within  time  of  memory  to  any  place  the 
ri^t  of  aendbg  members  to  parliament  without  first  cresting  that 
pllace  a  cotporstion. 


i  ^5  or  THE  cocimua  kjuect  to  imtrod, 

nl  of  these  towns  there  are  small  appendi^s  belonging, 
called  hamlets ;  which  are  taken  notice  of  in  the  statute  of 
Bxeter',  which  makes  frequent  mention  of  entire  vills, 
demi'Tills,  and  hamlets.  Entirfc  vills  sir  Henty  Spelnian^ 
ctHijectures  to  have  co&usted  of  ten  freemeO)  or  frank- 
pledges, demi-vills  of  five,  and  hamlets  of  less  than  6vc. 
These  little  collections  of  houses  are  sometimes  under  ttic 
same  administration  as  the  town  itself,  sometimes  governed 
by  separate  officers ;  in  which  last  esse  they  are,  to  some 
purposes  In  law,  looked  upon  as  distinct  townships.  These 
towns,  aa  was  before  hinted,  contained  each  originally  but 
one  parish,  Bn4  one  tithing;  though  many  of  tliein  now, 
by  the  increase  of  inhidutants,  are  divided  into  several  pa- 
rishes and  tithings;  and)  sometimes,  where  there  is  but  one 
pariah  there  are  two  or  more  villa  or  tithings. 

Aa  ten  families  of  freeholders  made  up  a  town  or  tithing, 
BO  ten  tithinga  composed  a  superior  division,  called  a  hun- 
dred, as  consisting  of  ten  times  ten  families.  The  hundred 
is  governed  by  an  high  constable  or  bailiff,  and  formerly 
there  vras  regularly  held  in  it  the  hundred  court  for  the  trial 
of  causes,  though  now  fallen  into  disuse.  In  some  of  the 
more  northern  counties  these  hundreds  are  called  wapen- 
takes' (23). 

Thk  subdivision  of  hundreds  into  tithinga  seems  to  be 
most  peculiarly  the  invention  of  Alfred:  the,  institution  of 
hundreds  themselves  herather  introduced  than  invented.  For 
they  seem  to  have  obtained  in  Denmark  ■< :  and  we  find  that 


(22)  Et  quod  Argli  meant  hundredunt,  nmitatu,  Torhhirc,  LincaU- 
thirc,  Holtinghainthirt,  Ltictttenhire,  et  NorthamptonMhire,  vocatit  map- 
eniackium  fLl.  Kdv.  c.  33)/  And  it  proceeds  to  eipliin  why  they 
■re  cslled  lo,  vis.  becuiie  the  people  >t  >  public  meeting  confirmed 
Heir  union  with  the  governor  by  touching  bis  weapon  or  luice 
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in  France  a  regulation  of  this  sort  was  made  above  two  hun- 
dred years  before  ;  set  on  foot  bf  Clotharius  and  Childebert, 
with  a  view  of  obliging  each  district  to  answer  for  the  rob- 
beries committed  in  its  own  division.  These  divisions  were) 
in  that  country,  as  well  military  as  civil :  and  each  contained 
a  hundred  freemen,  who  were  subject  to  an  officer  called  the 
centeTtarius  ;  anumber  of  which  rrafman't  were  them* 
sfclves  subject  to  a  superior  officer  called  the  count  [HSj 
or  conieto.  And  indeed  something  like  this  institution 
of  hundreds  may  be  traced  back  as  far  as  the  ancient  Ger- 
mans, from  whom  were  derived  both  the  Franks  who  became 
masters  of  Gaul,  and  the  Saxons  who  settled  in  England :  for 
kjth  the  thing  and  the  name,  as  a  territorial  assemblage  of 
persons,  from  which  afterwards  the  territory  itself  might 
probably  receive  its  denomination}  were  well  known  to  that 
warlike  people.  "  Centeni  ex  ttnguUt  fiagi*  tuntf  idque  ifi* 
**  ram  inter  *uo*  voeantur  i  et  guod  firimo  numerui  fitit,  jam 
"  nomen  et  honor  e»t  •>." 

An  indefinite  number  of  these  hundreds  make  up  k  county 
or  shire.  Shire  is  a  Saxon  word  signifying  a  division ;  but  a 
county,  eomitatut,  is  plainly  derived  from  comely  the  count 
of  the  Franks;  that  is,  the  earl,  or  alderman,  (as  the  Saxons 
called  him)  of  the  shire,  to  whom  the  government  of  it  was 
intrusted.  This  he  usually  exercised  by  his  deputy,  still 
called  in  I<atin  viee-comea,  and  in  English,  the  sheriff,  shrieve, 
or  shire-reeve, signifying  the  officer  ofthe  shire;  upon  whom 
by  process  of  thne  the  civil  administration  of  it  is  now  totally 
devolved.  In  some  counties  there  is  an  intermediate  divi- 
sion, between  the  shire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  Sussex,  each  of  them,  containing  about  three  or 
four  hundreds  apiece.  These  had  formerly  their  lathe-reeves 
and  n^-reeves,  acting  in  subordination  to  the  shire-reeve. 
Where  a  county  is  divided  into  three  of  these  intermediate 
jurisdictions,   they  are  called  trithingsr,  which  were  an- 
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dently  governed  by  a  trithing'reeve.  These  bitbingB  itiU 
tubsiat  in  the  large  county  of  York,  where  bf  an  easy  oor- 
ruption  they  are  denaitiinatetl  ridings ;  the  north,  the  east, 
and  the  west^riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times :  at  present 
they  are  forty  in  England,  and  twelve  in  Wales. 

Three  of  these  counties,  Chester,  Durham,  and  Lancaster, 
are  called  counties  palatine.     The  two  former  are  such  by 

prescription,  or  immemorial  custom ;  or,  at  least  as 
[1173    old  as  the  Norman  conquest?  i  the  latter  waa  created 

by  king  Edward  III.  in  favour  of  Henry  Plantagenet, 
first  earl  and  then  duke  of  Lancaster' ;  whose  heiress  beitf 
married  to  John  of  Gant  the  king's  son,  the  francluse  was 
greatly  enlarged  and  confirmed  In  parliament',  to  honour  John 
of  Gant  himself;  whom,  on  the  death  of  his  father-in-law,  the 
king  had  also  created  duke  of  Lancaster '.  Counties  palatioe 
are  so  called  a/ialaiioi  because  the  owners  thereof^  the  eari 
of  Chester,  the  bishop  of  Durham,  and  the  duke  of  Lancas- 
ter,  had  in  those  counties  jura  regalia,  as  fully  as  the  king 
hath  in  his  palace ;  regalem  floitttatem  in  omrH^iu,  as  Brac- 
ton^expresses  it".  They  might  pardon  treasons,  murders,  and 
felonies  i  they  appointed  all  judges  and  justices  of  the  peace } 
all  writs  and  indictments  ran  in  their  names,  as  in  other 
counties  in  the  king's ;  and  all  offences  were  said  to  be  duia 
against  thelt  peace,  and  not,  as  in  other  places,  contra  fiaeem 
domim  regia".  And  indeed  by  the  ancient  law,  in  all  peculiar 
jurisdictions,  offences  were  said  tobe  done  against  his  peace 
in  whose  court  they  were  tried :  in  a  court-leet,  eontra  fiaeem 
doimni;  in  the  court  of  a  corporation,  coTUra  fiaeem  baUtuorvmi 
in  the  aheriff's  couK  or  toum,  eontra  fiaeem  Tnce-eotmti*'. 
These  palatine  privileges  (so  similar  to  the  regal  independent 
jurisdictions  usurped  -by  the  great  barons  on  the  continent, 
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durii^  the  weak  and  in&nt  sute  of  the  Grat  feodal  kingdom! 
In  EuropeT)  were  in  all  prababitity  ori^ally  granted  to  the 
counties  of  Cheater  and  Durham^  because  they  bordered  up- 
on-inimical  countries)  Wales  and  Scotland:  in  order  that  the 
inhabitants,  having  justice  administered  at  home,  might  not 
be  obliged  to  go  out  of  the  couotyj  and  leave  it  open  to  the 
enemy's  incursions;  and  that  the  owners,  being  encouraged 
by  so  large  an  authority,  might  be  the  more  watchful  in  its 
defence.  And  upon  this  account  also  there  were  for- 
merly two  other  counties  palatine,  Pembrokeshire  [IIS3 
and  Hexhamshire  ;  the  latter  now  united  with  Nor- 
thumberland :  but  these  were  abolished  by  parliament,  the 
former  in  27  Hen.  VIII,  the  latter-in  14  Ellz.  And  in  27 
Hen.  VIII,  likewise,  the  powers  before  mentioned  of  own- 
ers of  counties  palatine  were  abridged;  the  reason  for  their 
continuance  in  a  manner  ceasing  ;  though  still  all  writs  ar& 
witnessed  in  their  names,  and  all  forfeitures  Ibr  treason  by 
the  common  law  accrue  to  them'. 

Of  these  three,  the  county  of  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  subject.  For  the  earldom 
of  Chester,  as  Camden  testifies,  was  united  to  the  crown  by 
Henry  HI;  and  hat  ever  since  given  title  to  the  king's  eldest 
son.  And  the  county  palatine,  or  dutchy,  of  Lancaster,  was 
the  property  of  Henry  Bolingbroke,  the  son  of  John  of  Gaot, 
at  the  time  when  he  wrested  the  crown  from  king  Richard 
\1,  and  assumed  the  title  of  king  Henry  IV.  But  he  was  too 
prudent  to  suffer  this  to  be  united  to  the  crown  ;  lest  if  he 
lost  one,  he  should  lose  the  other  also.  For,  as  Plowden* 
and  sir  Edward  Coke''  observe,  "  he  knew  he  had  the  dutchy 
*'  of  Lancaster  by  sure  and  indefeasible  title,  but  that  his  title 
'**  to  the  crown  was  not  bo  assured:  for  that  after  the  de- 
"  cease  of  Richard  II,  the  right  of  the  crown  was  in  the  heir 
"  of  Lionel  duke  ef  Clarence,  »econd  son  of  Edward  III; 
"  John  of  Gant,  &ther  to  this  Henry  IV,  being  but  the 
^*  fourth  son."    And  therefore  he  procured  an  act  of  parlia* 
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ment,  in  the  first  year  «f  hu  reign,  ordaining  that  the  dutchjr 
of  Lutcuter,  and  all  other  hia  hereditary  estates,  with  all 
their  ro)^ties  and  francfaiaes,  should  remain  to  him  and  his 
heirs  for  ever ;  and  should  remain,  descend,  be  administered, 
and  gOTcmcd,  in  like  manner  as  if  he  never  had  attuned  the 
regal  dignity :  and  thus  they  descended  to  his  sen  and  grand- 
son, Henry  V  and  Henry  VI;  many  new  territories  and  pd- 
Tileges  being  annexed  to  the  dutchy  by  the  former'.  Hemj 
VI  being  atttdnted  in  I  Edw.  IV,  this  dutchy  was  declared 

in  parliament  to  have  become  forfeited  to  the  crown^ 
[119]     and  at  the  same  time  an  act  was  made  to  incorporate 

the  dutchy  of  Lancaster,  to  continiie  the  county  pal* 
fitine  (which  might  otherwise  have  determined  by  the  attain- 
der*) and  to  make  the  same  parcel  of  the  dutchy:  and, 
fiirther,  to  vest  the  whole  in  king  Edward  IV  and  his  heira, 
inTigt  of  England,  forever;  but  under  a  separ^e  guldii^  aiul 
governance  from  the  other  inheritances  of  the  crown.  And 
in  1  Hen.  VII  another  act  was  made,  to  resume  such  part  of 
the  dutchy  lands  as  had  been  dismembered  from  it  in  the 
reign  of  Edward  IV,  and  to  vest  the  inheritance  of  the  whole 
in  the  king  and  his  heirs  for  ever,  as  amply  and  largely,  and 
in  like  manner,  form,  and  condition,  separate  from  the  crown 
of  England  and  possesion  of  the  same,  as  the  three  Henries 
and  Edward  IV,  or  any  of  ihem,  had  and  held  the  sune^ 

cPniilHa-V  li.ML3Bai.V.  D.1I.       af  Wdo.    But  it  b  ofevmUc^  AU  b  Ae 
Id  t  Voitr.  Ui.  amw  la  Ok  dmdiy  of  CmraQ  ■  iIh 

r  Some  tiAic   dkivtvinrd  u  offoiok  vbieb  ntUd  ivrcr  be  intmdi^  in  vij  eroit 

tPlvwi.  no,  1,  t.    Iwoli.  Aididgii.  m.  la  Ik  iFpuitFd  ban  llie  Inbciilum  of  the 

4  Inn.  a».)  Oat  by  Ihk  hi  (Iw  rifht  sf  cmrn.    Anl  bdHd  h  wnu  u,  hur  beta 

tbc  dutdi}  TStcd  iib>;  in  ibi  nilmrf,  ud  iindenual  nty  oAj  ■ftfr  Ibc  mtuu  <t 

BM  ki  tbe  fHUtt/  potoB  of  kaig  Bout  tlrBrTVII,tba<i)iedinihr(ifLaiuHnwa 

VII,  u  bnnalTlii  tbu  of  UoirylV;  and  b;  as  bkub  ibacbf  made  a  irtiaiale  fat- 

mi  dMcindiUe  u  hia  nanual  heln,  ink-  bcriDaanc  Own  tbc  r«  of  tbr  inral  ;atrr 

pvdtni  at  ibe  ■immiiia  u  Ibt  emu.  mtmr-  dm  it  dosndtd  wkh  dw  cms, 

Aaa,  If  Ihk  mdiiB  mc  vcU  ftundtd,  it  u  the  haKhla^d  la  the  1b«uh»  at  qim 

ni|tat  ban  beeoiac  a  nrj  emlsui  qneOiiiD  Mnr  and  quew  Ebnbclb :  vbiili  it  eoald 

jrham  the  rifbt  fif  tbe  dutcbf  rtnaknl  dubc  i/I^iiHteT,  bi  Ibe  r*""rT  vtane  tf 
after  UoR  Jamn'i  abdiialiDQ,  »d  pRriDot  letal  dcKcnt.  TV  tcUR'  opinain  Ihoe- 
ta  ibc  attainder  cf  ik»  mWoM  ptec    fa«  mm  to  bp  a«t<r  dtnc  Jad|«i,  abv 
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Thb  Ule  of  Ely  ia  not  a  county  palatine,  though  Bometimes 
erroneouBly  called  bo,  but  only  a  royal  franchise  t  the  bishop 
having,  by  grant  of  king  Henry  the  first,  jura  regalia  within 
the  isle  of  Ely ;  whereby  he  exercises  a  jurisdiction  over  all 
causes,  as  well  criminal  as  civil  <■ 

There  are  also  counties  cor/torar;;  which  are  cer-  [130] 
tain  cities  and  towns,  some  with  more,  some  with  less 
territory  annexed  to  them ;  to  which  out  f£  special  grace  and 
fitTOur  the  kings  of  England  have  granted  the  privilege  to  be 
counties  of  themselves,  and  not  to  be  comprised  in  any  other 
county ;  but  to  be  governed  by  their  own  sheriffs  and  other 
m^atrates,  so  that  no  officers  of  the  county  at  large  have 
any  power  to  intermeddle  therein.  Such  are  London,  York, 
Bristol,  Norwich,  Coventry,  and  many  others  (33).  And  thus 
much  of  the  countries  subject  to  the  laws  of  England. 


•Mblhkcd  br  tkB  Ht  gT  Ednid  IVi  »]*■        k  ^tno.  no, 

(33)  3  Ceo.  L  c.  S.  for  the  regulation  o(  the  office  of  iheriffs,  enu- 
tnenlei  twel*e  citiei,  hmI  five  tawni,  nhich  >re  countiei  of  them> 
selvei,  snd  which  have  coniequcntly  their  own  iherifli.  The  cities  are, 
London,  Cheiter,  Britbil,  Coventry,  Cuitetbuty,  Exeter,  Gloucester, 
Litchfield,  Lincoln,  Norwich,  Worceater,  Yoik.  The  towni  aie 
KingMon-upoa-HuU,  HottinghsiSi  Hewcattle-upon-Tyne,  Pool,  Soutli- 
anpton. 


COMMENTARIES 

(He  HaW  1^  €n0lanti. 

BOOK  THE  FIRST. 

OF  THE  RIGHTS  OF  PERSONS. 

CHAPTER  THE  FIRST. 

OF  THE  ABSOLUTE  RIGHTS  OF 
INDIVroUALS. 

1  HE  objects  of  the  laws  of  England  are  bo  very  nume- 
rous and  exteosWe,  that,  in  order  to  consider  them  with  tmy 
tolerable  ease  and  perspicuity,  it  will  be  necessary  to  diatri- 
bute  them  methodically,  under  proper  and  distinct  heads ; 
AToiding  as  much  as  possible  divisions  too  large  and  com- 
prebenuve  on  the  one  hand,  and  too  trifling  and  minute  on 
the  other;  both  of  which  are  equally  pToductive  of  confu^ 


133  THE  RIGHTS  BOOK !. 

Now,  as  municipal  law  is  a  rule  of  dvil  conduct}  com- 
manding what  is  right,  and  prohibiting  what  ia  wrong ;  or 
as  Cicero',  and  after  him  our  Bracton^,  have  expressed  it* 
tanctio  jtiita,  juberu  hone*ta  el  firohiben*  contraria  ,■  it  follawa, 
that  the  primary  and  principal  objects  of  the  law  are  Biohts 
and  WRONQs.  In  the  prosecution  therefore  of  these  com- 
mentaries, I  shall  follow  this  very  simple  and  obvious  divi- 
sion ;  and  shall  in  the  first  place  consider  the  rightt  that  are 
commanded,  and  secondly  the  wrongt  that  are  forbidden,  bjr 
the  laws  of  England. 

RioHTS  are  however  liable  to  another  subdivision:  being 
cither,  first,  those  which  concern  and  are  amiexed  to  the 
persons  of  men,  and  are  then  called  Jura  'pertonarum  or  the 
rightt  qf  fierMont;  or  they  are,  secondly,  such  as  a  man  may 
acquire  over  external  objects,  or  things  unconnected  with  his 
person,'  which  are  styled  jura  rerum  or  the  right*  qfl/ung*. 
Wrongs  also  are  (Uvisible  into,  first,  firivaie  mrtmgt,  which 
being  an  infringement  merely  of  particular  rights,  concern 
individuals  only,  and  are  called  civil  injuries ;  and  secondly, 
fiubUc  rorongt,  which,  being  a  breach  of  general  and  public 
rights,  affect  the  whole  community,  and  are  called  crimes 
and  misdemesnors. 

The  (Ejects  of  the  laws  of  England  falling  into  this  four- 
fold division,  the  present  commentaries  will  therefore  consist 
of  the  four  following  parts:  1.  The  right*  0/  fieraonii  with 
the  means  whereby  such  rights  may  be  either  acquired  or 
lost.  3.  The  rightt  of  thing*;  with  the  means  also  of  acquiring 
and  losing  them.  3.  Private  wrongt,  or  civil  injuries ;  with 
the  means  of  redressing  them  by  law.  4.  Public  wrong*,  or 
crimes  and  misdemeanors ;  with  the  means  of  prevention  and 
punishment  (I). 


(I)  The  distinction  between  private  mrmgi  ud  pubiic  wrengi  is 
'  more  intelli^ble,  and  more  accuritely  limited  by  the  ntture  of  the 
•uljecls,  than  the  distinction  between  the  righti  of  ihingi,  and  tie 
rightt  of  pernia!   ivt   tH   right*   wbaterer  mint  be  the  rights  of 
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Wb  are  noirt  fint,  to  consider  the  rightt  ^fiertotu  t  irith 
the  means  of  acquiring  and  loung  them. 

Now  the  rights  of  perstms  that  are  commuided  to  [133} 
be  observed  bjr  the  municipal  law  are  of  two  sorts : 
first)  such  as  are  due  Jrom  every  citizen,  which  are  usually 
called  civil  dutU*  s  and,  secondly,  such  as  belong  to  hinif 
which  is  the  more  {miHilar  acceptation  of  right*  or  jura.  Both 
may  indeed  be  comprised  in  this  latter  division ;  for,  as  all 
social  duties  are  of  a  relative  nature,  at  the  some  time  that 
tbey  are  due  Jrom  one  man,  or  set  of  men,  they  must  also 
be  due  to  another.  But  I  apprehend  it  will  be  more  clear  and 
easy,  to  consider  many  of  them  as  duties  required  from,  rather 
than  as  rights  belonging  to,  particular  persons.  Thus,  for 
instance,  allegiance  is  usually,  and  therefore  most  easily,  con- 
sidered as  the  duty  of  the  people,  and  protection  as  the  duty 
of  the  magistrate ;  and  yet  thsy  are  reciprocally,  the  rights  as 

certain  penAii  to  certain  things.  Brery  right  ii  annexed  to  a 
certain  character  or  relation,  which  each  individual  bears  in  locteqr. 
The  r^ta  of  Ung*,  lords,  judges,  huibanda,  fatiien,  hein,  pur- 
chasen,  and  occupanta  ve  all  dependent  upon  the  respective  chuacten 
of  the  claimuita.  Theae  rights  might  again  be  divided  into  rights 
to  poiicM  certain  thing*,  and  the  righta  to  do  certain  actions.  This 
latter  dasa  of  righta  constitute  powers  and  authority.  But  the  dis- 
tinctiai)  of  righu  tf  ptrtmi  and  right  b/  thingt  in  the  first  two 
volumes  of  the  Conunentariei,  seems  to  have  no  other  diiferencc  than 
the  antitheaiaof  the  e^resaion,  and  that  too  resting  upini  a  solecism  i 
for  the  expression,  rights  of  things,  or  a  right  ^  a  horse,  is  contrsi; 
to  the  idiom  of  the  Engliah  language :  we  say,  Invariably,  a  right  fa  a 
t]ung.  The  lUstinction  intended  by  the  learned  Judge,  in  the  first 
two  Tolumei,  appeara,  in  a  great  degree,  to  be  that  of  the  rights 
of  persona  in  public  station*,  and  the  rights  of  person*  in  pri- 
vate relations.  But  aa  the  order  of  legal  subjects  is,  in  a  great 
measure,  arbitrary,  and  does  not  adroit  of  that  mathematical  arrange- 
ment, where  one  pmpontion  generates  another,  it  perh^ta  would  bo 
difficult  to  discaver  any  method  more  satisfactory,  than  that  which 
the  teamed  Judge  has  pursued,  and  which  was  fiist  suggwted  by 
lord  C.  J.  Hale.  See  Saie*  JnatjiU  afthe  Law. 
VOL.  I.  20 
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well  as  duties  of  each  other.  Allegiance  i>  the  right  of  the 
ma^strate,  and  protection  the  right  of  the  people. 

Persons  also  are  divided  by  the  law  into  either  natural 
persons,  or  artificial.  Natural  persons  are  such  as  the 
God  of  nature  formed  us ;  artificial  are  such  as  are  created 
and  devised  by  haman  laws  for  the  purposes  at  society 
and  government,  which  are  called  corporations  of  bodies 
politic. 

The  rights  of  persons  conudered  in  their  natural  capacities 
are  also  of  two  sorts,  absolute,  and  reladve.  Absolute,  which 
are  such  as  aj^rtain  and  belong  to  particular  men,  merely 
as  individuals  or  single  persons  :  relative,  which  are  incident 
to  them  as  members  of  society,  and  standing  in  various  rela- 
tions to  each  other.  The  first,  that  is,  absolute  rights,  will 
he  the  subject  of  the  present  chapter. 

Bt  the  absolute  righi*  of  individuals  we  mean  those  which 
are  so  in  their  primary  and  strictest  sense ;  such  a»  would  be- 
longtotbeirpersons  merely  inastateofnaturciandfrhich  every 
man  is  entitled  to  enjoy,  whether  out  of  society  or  in  it.  But 
with  regard  to  the  absolute  duties,  which  man  is  bound 
[124J  to  perform,  considered  as  a  mere  individual,  it  is  not 
to  be  expected  that  any  human  municipal  law  should 
at  alt  explain  or  enforce  them.  For  the  end  and  intent  of  such 
laws  being  only  to  regulate  the  behariour  of  mankind,  as  they 
are  members  of  society,  and  stand  in  various  relalicMis  to  each 
other,  they  have  consequently  no  concern  with  any  other  but 
social  or  relative  duties.  Let  a  man  therefore  be  ever  so 
abandoned  in  his  principles,  'or  vicious  in  his  practice,  pro- 
ridedhe  keepshis  wickedness  to  himself,  and  does  not  offend 
against  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  such  as  seem  principally  to  affect  himself,  (as  drunkenness, 
or  the  like,)  they  then  become,  by  the  bad  example  they  set, 
of  pernicious  effects  to  society  ;  and  therefore  it  is  then  the 
business  of  human  laws  to  correct  them.  Here  the  circum- 
stance of  publication  is  what  alters  the  nature  of  the  case- 
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PubHc  sobriety  ii  *  relatire  duty,  and  therefore  enjoined  by 
our  laws ;  ftrivatt  sobriety  is  an  obsolute  duty,  which,  whether 
It  be  performed  or  not,  human  tribunals  can  never  know ;  and 
therefore  they  can  ncTer  enforce  it  by  any  civil  sanction  (3). 
But  with  respect  to  righti,  the  case  is  different.  Human 
laws  define  and  enforce  as  well  those  rights  which  belong  to 
a  man  considered  as  an  individual,  as  those  which  belong  to 
him  considered  as  related  to  others. 

For  the  principal  aim  of  society  is  to  protect  indiriduals  in 
the  enjoyment  of  those  absolute  rights,  which  were  vested  in 
them  by  the  immutable  laws  of  nature ;  but  which  could  not 
be  preserved  in  peace  without  that  mutual  asustance  and 
intercourse,  which  is  gained  by  the  institution  of  friendly  and 
social  communities.  Hence  it  follows,  that  the  first  and  pri- 
mary end  of  human  Is.wb  is  to  maintain  and  regulate  these 
abtotute  rights  of  individuals.  Such  rights  as  are  social  and 
relative  result  from,  and  are  posterior  to,  the  formation  of 
states  and  societies :  so  that  to  maintain  and  regulate  these,  ia 
clearly  a  subsequent  conuderation.  And  therefore  the  prin- 
cipal  view  of  human  laws  is,  or  ought  always  to  be,  to  explain, 
protect,  and  enforce  such  rights  as  are  absolute, 
which  in  themselves  are  few  and  umple;  and  then  [135} 
such  rights  as  are  relative,  which,  ariung  from  a 
variety  of  connexions,  will  be  &r  more  numerous  and  more 
complicated.  These  will  take  up  a  greater  space  in  any  code 
of  laws,  and  hence  may  appear  to  be  more  attended  to,  though 
in  reality  they  are  not,  than  the  rights  of  the  former  kind. 

(3)  ThisdiitinctionBeeinstocoHveysdoctnne  that  can  hardly  bear 
examinstion,  or  be  reconciled  with  •oiuid  law  and  morality.  The 
circumstance  of  publicMion  u  evidence  of  ■hameleai  profligacy  uid 
hardened  depTarity,  may  slter  the  nature  of  the  punisbment,  but  cannot 
alter  the  intrinsic  criminality  of  the  vidous  act.  Whatever  it  pemi- 
ciotu  to  society  as  m  example,  muit  neceMuil]'  be  vicious  and  dear 
tractive  ita  itself  What  i*  ruinous  and  criminal  to  repeat  and  follow, 
must  also  be  ruinous  and  crimintJ  to  commence.  Human  laws  prohitnt 
ei-ery  where  the  |;uilty  actiw,  but  punishment  can  only  be  the  (onse- 
ijuence  of  detection. 
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Let  us  therefore  proceed  to  exunine  bow  &r  all  laws  oag^t, 
and  how  far  the  laws  of  England  actually  dO)  take  nodce  of 
these  absolute  rights,  and  provide  for  their  lasting  aecurhy. 
Th>  absolute  rights  of  roan,  considered  as  a  free  ^ent, 
endowed  with  discernment  to  know  good  from  evil,  and  with 
power  of  choosing  those  measures  which  appear  to  bim  to  be 
roost, desirable,  arc  usually  summed  up  in  one  general  appel- 
lation, and  denominated  the  natural  liberty  of  mankind.  T^i 
natural  liberty  consists  properly  in  a  power  of  acting  as  one 
thinks  fit,  without  any  restraint  or  control)  uolcas  by  the  law 
of  nature  ;  being  a  right  inherent  in  us  by  birtht  and  one  of 
the  gifts  of  God  to  man  at  his  creation,  when  he  endued  him 
with  the  faculty  of  free-will.  But  every  man,  when  he  enters 
into  society,  gjves  up  a  part  of  his  natural  liberty,  as  the 
price  of  so  valuable  a  purchase ;  and,  in  consideration  of 
receiving  the  advantages  of  muttial  commerce,  obliges  him- 
velf  to  conform  to  those  laws,  which  the  community  has 
thought  proper  to  estahKiih.  And  this  species  of  legal 
obedience  and  conformity  is  infinitely  more  desirable  than 
that  wild  and  savage  liberty  which  is  sacrificed  to  obtain  it. 
For  no  man,  that  considers  a  moment,  would  wish  to  retail 
the  absolute  and  imcontrolled  power  of  doing  whatever  he 
pleases  :  the  consequence  of  which  is  that  every  other  man 
Trould  also  have  the  same  power ;  and  then  there  would  be 
no  security  to  individuals  in  any  of  the  enjoyments  of  life, 
Political  therefore,  or  civil  liberty,  wluch  is  that  of  a  member 
of  society,  is  no  other  than  natural  liberty  so  hr  restrained 
by  human  laws  (and  no  &rtfaer)  aa  is  necessary  and  expedient 
for  the  general  advantt^  of  the  public'.    Hence  vre  may 

collect  that  the  law,  which  restrains  a  man  from 
fl26]    doing  mischief  to  his   fellow-citizens,  though  it 

diminishes  the  natural,  increases  the  civil  liberty  of 

inankind ;  but  that  every  wanton  and  causeless  restraint  of 

the  will  of  the  subject,  whether  practised  by  a  monarch,  a 

oobility,  or  a  popular  assembly,  is  a  degree  of  tyranny :  nay, 

c  AcuUm  ^ui,  qH<  cBlfM  been  Utet,  bU  qnU  Jan  (nkbtor.  lui.  1.  a.  1. 
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that  cTcn  lawB  themHlres,  whether  nude  vith  or  vithout 
our  cOnaent)  if  they  regulate  and  constnun  our  conduct  in 
nutters  of  mere  indifference^  without  any  good  end  in  view, 
are  reg:ultttionB  destructive  of  liberty :  wbereas)  if  any  pub- 
lic adrantage  can'  arise  from  ab>erving>  such  precepts,  the 
control  of  our  private  inclmationt,  in  one  or  two  particular 
ptnnts,  will  conduce  to  preserve  our  general  freedom  In 
others  of  more  importance ;  by  supporting  that  state  of  so- 
ciety, which  alone  can  secure  our  independence.  Thus  the 
•tatute  of  king  Edward  IV^  which  forbad  the  fine  gentle- 
men of  those  times  (under  the  degree  of  a  lord)  to  wear 
l&es  upon  their  shoes  or  boots  of  more  than  two  inches  in 
length,  was  a  law  that  savoured  of  oppression ;  because,  how- 
ever ridiculous  the  &Bhion  then  in  use  might  appear,  the 
restnuning  it  by  pecuniary  penalties  could  serve  no  purpose 
of  common  utility.  But  the  statute  of  king  Charles  II*) 
which  prescribes  a  thing  ifemlngly  as  intUfferent,  (a  dresa 
for  the  dead,  who  are  all  ordered  to  be  buried  in  woollen,)  is 
a  law  conustent  with  public  liberty ;  for  it  encourages  the 
staple  trade,  on  which  in  great  measure  depends  the  uni- 
versal gopd  of  the  nation.  So  that  laws,  when  prudently 
framed,  are  by  no  means  subversive  but  rather  introductire 
of  liberty;  for  (as  Mr.  Locke  has  well  observed')  where 
there  is  no  law  there  is  no  freedom.  But  then,  on  the  other 
haqd,  that  constitution  or  frame  of  government,  that  system 
of  laws,  is  alone  calculated  to  maintain  civil  liberty,  which 
leaves  the  subject  entire  master  of  his  own  conduct,  except 
In  those  points  wherein  the  public  good  requires  some 
direction  or  restnunt  (3). 

d3U>.IT.i.l.  e  30  Car.  llic  1.1.3.  r  ■■  On.  p.  1.  in.  (T. 

(3)  This  section  it  one  of  the  very  few  intelli|^ble  de*criptioiu  of 
liberty,  which  have  hitheHo  been  commuiucUed  to  the  world.  Thoug;h 
decUmition  and  eloquence  in  all  tge»  have  ezbuuted  their  itarei  upon 
this  favourite  theme,  yet  reason  bM  made  lo  little  progm*  in  ucer- 
tV>ii°E  the  nature  snd  boundaries  of  libcr^,  that  there  we  very  fc^* 
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The  idea  and  practice  of  this  political  or  civil  liberty 

flourish  in  tjieir  highest  vigour  in  these  kingdoms, 

[127]     where  it  &Us  little  short  of  perfection,  and  can  only 

authors  indeed,  either  of  this  or  of  any  other  conntryy  which  on 
furnish  the  studious  and  serious  reader  with  a  clear  and  conaisteiit 
account  of  this  idol  of  mankind.  Thousands  worship  it,  and  are  even 
ready  to  offer  their  blood  as  a  sacrifice  to  it,  under  the  form  of  t 
tree,  a  cap,  or  a  cockade.  These  foolish  symbols,  with  various  watch- 
words of  sedition  equally  unmeaning,  may  inflame  the  passions  of  the 
Tulg^  for  a  time,  when  practised  upon  by  all  the  artifices  of  designiii|^ 
and  wicked  men,  and  may  suppress  the  voice  of  reason  and  sobriety,  hot 
the  consequences  are  too  terrible  to  last  long.  Anarchy  must  refons 
itself,  or  in  a  country  where  every  crime  is  committed,  and  where 
neither  life,  person,  nor  property  is  secure,  in  such  a  war  of  all  against 
all,  each  individual  for  his  own  sake  will  soon  demand  a  truce,  and 
offer  articles  of  capitulation. 

This  subject  deserves  a  discussion  much  more  extensive  than  the 
Umits  of  a  note  will  admit,  in  which  it  would  not  be  difficult  to  prote 
that  Eng^hmen  at  present  possess  every  species  of  Hberty  in  a  higher 
degree  than  ever  was  enjoyed  in  any  other  country,  and  even  in  a 
degree  unknown  to  their  ancestors.  But  I  shall  here  briefly  subjoin 
the  different  notions  conveyed  by  the  word  liberty^  which  even  by  the 
most  eminent  writers  and  orators  are  generally  confounded  together. 

The  libertoi  quidlibet  faciendi^  or  the  liberty  of  doing  every  thing 
which  a  man's  passions  urge  him  to  attempt,  or  Ids  strength  enables 
him  to  effect,  is  savage  ferocity ;  it  is  the  liberty  of  a  tyger  and  not  the 
hberty  of  a  man. 

**  Moral  or  natural  liberty  (in  the  words  of  Burlamaqui,  ch.  3.  s.  15.) 
**  is  the  right  which  nature  gives  to  all  mankind  of  disposing  of  their 
**  persons  and  property  after  the  manner  they  judge  most  consonant  to 
**  their  happiness,  on  coildition  of  their  acting  within  the  limits  of  the 
**  law  of  nature,  and  that  they  do  not  any  .way  abuse  it  to  the  prejudice 
«*  of  any  other  men.'* 

"  This  is  frequently  confounded,  and  even  by  the  learned  Judge  in 
this  very  secUon,  with  savage  liberty. 

Civil  liberty  is  well  defined  by  our  author  to  be  "  that  of  a  mem* 
'<  her  of  society,  and  is  no  other  than  natural  liberty  so  far  restrained  by 
"  human  laws  (and  no  farther)  as  is  necessary  and  expedient  fijr  the 
general  advantage  of  the  public." 
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belostordestrayedby  the  folly  or  demerita  of  its  owner:  the 
legislature,  and  of  course  the  laws  of  England,  being  peculi- 
arly adapted  to  the  preserration  of  thia  inestimable  blessing 

Mr.  Pilej  b^im  hii  exceUent  chapter  upon  civil  liber^  with  the 
foI]o«inf  definition:  "Civil  liberty 'is  the  not  bdn^  rettruned  fajr 
"  my  Uw,  but  whit  conducca  in  RgnMer  degree  to  the  pubhc  welAre." 
B.  <ri.  c.  5. 

The  krchbiahop  of  York  hu  defined  "civil  or  legal  liber^  to  be 
"that  which  coniiita  in  a  freedom  from  lU  reitrainta  except  sudi  u 
"  establiihed  law  impoiea  for  the  good  of  the  communit]',  to  which  the 
"  partial  good  of  each  iniUvidual  is  obliged  to  give  place."  (A  iermon 
)ireached  Feb.  21. 1777.  p.  19.) 

All  theie  three  definition*  of  civil  liberty  are  clear,  distinct,  and 
rational,  and  it  ia  probable  they  were  intended  to  convey  exactly  the 
■ame  ideaa ;  but  I  am  inclined  to  think  that  the  definition  given  by  the 
learned  Judge  ia  the  moat  perfect,  as  there  ore  many  restrainta  by 
natural  law,  which,  though  the  eitabliihed  law  doea  not  enforce,  yet 
it  does  not  vacate  and  remove. 

In  the  definition  of  civil  liberty  it  oug^t  to  be  understood,  or  rather 
expreased,  that  the  restraints  uitroduced  by  the  law  should  be  equal 
to  all,  or  as  much  so  aa  the  nature  of  things  wiU  admit 

Political  Uberty  may  be  defined  to  be  the  security  with  which,'frDin 
the  constitution,  form,  and  nature  of  the  established  government, 
the  subject!  enjoy  civil  Uberty.  No  ideai  or  definitions  arc  more 
diatinguishable  than  those  of  civil  and  political  liberty ;  yet  they  are 
generally  cxmfoonded ;  and  the  latter  ouinot  yet  claim  an  appropriate 
nune.  The  learned  Judge  uses  p<ditical  and  uvil  liberty  indis- 
criminately t  but  it  would  perii^M  be  CMivenient  unifbrmly  to  use 
those  terms  in  the  respective  senses  here  suggested,  or  to  have  some 
fixed  apecific  denominations  of  ideas,  which  in  their  nsture  are  so 
widely  difierent.  The  last  species  of  hberty  has  probably  more  than 
the  rest  engaged  the  attention  of  mankind,  and  psrticularly  the  people 
of  England.  Civil  liberty,  which  is  nothing  mare  than  the  impartial 
administration  of  equsl  and  expedient  laws,  they  have  \ong  enjoyed 
nearly  to  as  great  an  extent  as  can  be  expected  ihideranyfauman  estab- 
lishment. 

But  some  who  sre  zeslous  to  perpetuate  these  inestimable  bles^gs 
of  civil  liberty,  fancy  that  our  poUtical  liberty  may  be  augmented 
by  reforms,   or  what  they  deem  improvements  in  the  conatitution 
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even  in  the  meuwM  tubject.  Very  different  from  the  modem 
constitutions  of  otber  stUes,  on  the  continent  of  Europe,  and 
from  the  genius  of  the  imperial  law ;  which  in  general  are 

«f  the  govcnunent  Men  of  such  otHmow  nd  dispothions  there 
wdl  be,  and  perhip*  it  ia  to  be  wUh^  that  there  ihould  be,  in  all 
timea.  But  before  an;  teriooa  e^eriment  i*  made,  we  ought  to  be 
convinced  by  Utde  leaathan  mathematical  dcmonatratioD,  thatweahaU 
not  aacrifice  aubatancc  to  iorm,  the  end  to  the  meaoi,  or  exchange 
preaent  posaeaum  for  future  proipecta.  It  ia  true,  that  civil  liberty 
ma;  eiiat  in  perfection  under  an  absolute  iBanarch,  accordiii^  to  tfae 
well-known  verse : 

Faiiitar  egrtgio  iputquit  nib  p-indpt  trtdit 
Sirvitivm.  Huiupiayn  tibtrtai  gratiar  extat 
^OM  mi  rtgtpio.  Claus. 

But  what  lecurity  can  the  lutijecta  have  for  the  virtuei  of  his  aucceaaor! 
Ciril  liberty  can  onl;  be  lecure  where  the  kiag  baa  no  power  to  do 
wrong,  yet  all  the  prerogatives  to  do  good.  Under  anch  a  king,  with 
tvn>  houaej  of  parliament,  the  people  of  En^and  have  a  firm  reliance 
that  the;  will  retain  and  tranamit  the  bleaiinga  of  civil  and  political 
Hbet^  to  the  latest  poslerit}'. 

There  is  another  common  notion  of  liberty,  which  ia  nothing' 
more  thsn  a  freedom  from  confinement.  This  ia  a  part  of  dvil 
Ubett;,  but  it  beii^  the  pooat  important  part,  as  a  man  in  a  gaol  can 
hs*e  the  exerdse  and  enjoyment  of  few  rights,  it  is  *mI'  i|*x*'  called 
libtrtj. 

But  wheie  impriscnmient  iineceaaary  for  the  enda  of  public  justice. 
«r  the  lafetj  of  the  community,  it  ia  perfectly  ooitaiatent  with  civil 
liberty.  For  Mr.  Paley  has  well  observed,  that  "it  is  not  the  rigcur, 
"but  the  inexpediency  of  Uwa  and  acts  of  authority,  which  make* 
"them  tyranaical."    (B.  vi.  c.  J.) 

This  U  sgreealile  to  that  notion  of  ciril  Uberty  entertained  by  Tad- 
tus,  one  who  was  well  acquainted  with  the  principles  of  human  nature 
and  human  governments,  when  he  sajv,  Got>umet  regmalur  patili  jmn 
adtbiutlia,  fKom  arttrie  Gtmamruttt  gmta,  luuditm  tamai  lupra  liberla- 
tem.    De  Mor.  Germ.  e.  AS. 

It  is  rerjr  surprising  that  the  learned  Commentator  should  die 
with  ^tprebatian  (p.  6.  and  13S.)  and  that  Monteaquieu  should 
adopt  (b.  xi.  c  13.)  that  absurd  definition  oS  liber^  given  in  Jul. 
tliuan's   btstltutss  i   Fat^tat  ejiu,  <pHd  auq^e  /actre  liiet,  aiii  fwtf 
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calculated  to  vest  an  arbitrary  and  despotic  power,  of  con- 
trolling the  actions  of  the  subject,  in  the  prince,  or  in  a  few 
grandees.  And  this  spirit  of  liberty  is  so  deeply  implanted 
in  our  constitution,  and  rooted  even  in  our  very  soil,  that  a 
slave  or  a  negro,  the  moment  he  lands  in  England,  fitlls  under 

W,  out  jure  prMbttur.  In  every  country,  and  under  tU  circUBUtance*, 
the  sul^et^  poisese  the  liberty  dei^bedb;  this  defimtioo. 

When  an  innocent  ne^ro  i«  leized  md  chkined,  or  it  driven  to  hi* 
daily  toil  by  •  mercileii  muter,  he  itill  retains  this  tpeciet  of  liberty, 
OF  that  litde  power  of  action,  of  which  force  uid  bu-barous  lawi  have 
not  bereft  him,  But  wemurt  not  haverecouraetoaByitemof  lawi,in 
which  it  is  a  fiindamental  principle,  ijued  frincipi  plaaiit,  Itgit  habtt  mgt- 
rrm,  for  correct  notions  of  liberty. 

So  far  the  Edit<H*  thougfht  it  proper  to  luggeM  to  the  student 
the  different  aignificationB  of  the  word  Ubtrtfi  a  word  which  it  is 
of  the  utmost  importance  tb  mankind  that  they  should  deariy 
comprehend :  for  though  a  genuine  spirit  of  liberty  it  the  noblest 
principle  that  can  animate  the  heart  of 'man,  yet  liberty,  inl  all 
times,  has  been  the  clamour  of  men  of  profligate  lives  and  despe- 
rate fortunea:  FcdA  tiiertatii  vecabulum  obtendi  ab  iit,  fu  pri- 
^atim  dtgneret,  in  pubtiaim  txitiai,  tiMl  4pei,  niti  fer  ftmrdiat 
haUant!  (Tac  11  Ann.  c.  17.)  The  first  sentence  of  Hooker's 
Eccleaiaatical  Polity  contains  no  less  truth  and  eloquence:  "He 
"that  goeth  about  to  persuade  a  multitude,  that  they  are  not  so 
"  well  goTemed  as  they  ouglit  to  be,  shall  never  want  attentive 
"  and  favourable  hearerr." 

This  subject  mi^t  be  elucidated  by  vinous  instances,  pirticulirif 
from  the  laws  and  constitution  of  this  country ;  and  the  Editor  can- 
nqt  but  cherish  even  a  confident  hope,  that  they  who  acquire  the 
most  intimate  acquaintance  with  thflse  Uwa  and  thst  eonttitution, 
will  always  be  the  most  convinced,  that  to  be  free,  is  to  li*e  in  a 
country  where  the  laws  are  just,  expedient,  and  impartially 
administered,  and  where  the  snbjecta  have  perfect  security  that  they 
trill  ever  continue  so  i  and,  allowing  for  some  slight  and  perhaps 
(rentable  imperfections,  that  to  be  free,  is  to  be  bom  and  to 
live  under  the  English  constitution.  Hone  rttinett,  qutw,  ^irittt, 
<piam  voiit  langutnn  hm-eililatrm,  majorci  veiiri  rrliqaminl  Cic. 
4  Phil. 

VOL.  I.  31 
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the  protection  of  the  laws,  and  so  &r  becomes  a  freeman  c ; 
though  the  master's  right  to  his  service  may  /losnbly  still 
continue  (4). 

The  absolute  rights  of  every  Englishman,  (which,  taken  in 
a  political  and  extensive  sense,  are  usually  called  their  liber- 
ties,) as  they  are  founded  on  nature  and  reason,  so  they  are 
coeval  with  our  form  of  government ;  though  subject  at  times 
to  fluctuate  and  change :  their  establishment  (excellent  as  it 
Is)  being  still  human.  At  some  times  we  have  seen  them 
depressed  by  overbearing  and  tyrannical  princes  ;  at  othen 
so  luxuriant  as  even  to  tend  to  anarchy,  a  worse  state  than 
tyranny  itself,  as  any  government  is  better  than  none  at  all  (5). 
But  the  vigour  of  our  free  constitution  has  always  delivered 
the  nation  from  these  embarrassments  :  and,  as  soon  as  the 
convulsions  consequent  on  the  struggle  have  been  over,  the 
balance  of  our  rights  and  liberties  has  settled  to  its  proper 
level ;  and  their  fundamental  articles  have  been  from  time 
to  time  asserted  in  parliament,  as  often  as  they  were  thought 
to  be  in  danger. 

g  Sdk.  06fi^   See  ch.  14. 

''  1    ■■       I  ."  I  ,,  .    ■      .       ■  .1.1.. 

(4)  It  is  not  to  the  soil  or  to  the  air  of  England  that  negroes  are 
Indebted  for  their  liberty,  but  to  the  efficacy  of  the  writ  of  habeat 
corfiut,  which  can  only  be  executed  by  the  sheriff  in  an  Eng^h 
county,  I  do  not  see  how  the  master^s  right  to  the  service  can 
possibly  continue  i  it  can  only  arise  from  a  contract,  which  the  negro 
in  a  state  of  slavery  is  incapable  of  entering  into  with  his  master. 
See  page  435. 

i(5)  Lord  Camden  concluded  his  judgment  in  the  case  of  general 
warrants  in  the  same  words :  «  One  word  more  for  ourselves ;  we  are 
*'no  advocates  for  libels ;  all  governments  must  set  their  faces  against 
^< them,,  and  whenever  they  come  before  us  and  a  jury,  we  shall  sft 
**  our  faces  against  them  ;  and  if  juries  do  not  prevent  them,  they  may 
**  prove  fatal  to  liberty,  destroy  government,  and  introduce  anarchy  i 
"but  tyranny  is  better  than  anarchy,  and  the  worst  government  better 
"than  none  at  all,"    2  WiU.  292, 
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FiRST)  by  the  great  chulsr  of  libertiei,  irtdch  mi  otodned) 

tword  in  band,  from  kii^  Jobn,  and  afterwards,  with  some 
aberatioiiB,  confirmed  in  parliament  bj  king  Henry  the  third) 
bia  atm.  Which  charter  contained  very  few  new  granta  t 
but,  «B  nr  Edward  Coke''  obaervea,  was  tot  the 
molt  part  declarator)' of  the  principal  groundBofthe  [l^BJ 
fundamental  laws  of  England  (<).  Afterwards  by  the 
statute  called  eotf/irtaatio  cartarum '  whereby  the  great  charter 
b  directed  to  be  allowed  as  the  common  law;  all  judgments 
contrary  to  it  are  declared  vtad ;  copies  of  it  are  ordered  to 
be  sent  to  all  cathedral  churches,  and  read  twice  a  year  to 
the  people  ;  and  sentence  of  excommutucation  is  directed  to 
be  aa  constantly  denounced  against  all  those  that  by  wordi 
deed,  or  counsel,  act  contrary  thereto,  or  in  any  degree 
fnliringe  it.  Next,  by  a  multitude  of  subsequent  coiroborat* 
ing  statutes,  air  Edward  Coke,  I  think,  reckons  thirty-two^,) 
from  the  first  Edward  to  Henry  the  fourth.  Then,  after  a 
lot^;  interval,  by  the  petition  qf  right ;  which  waa  a  parlia* 
nentary  declaration  of  the  liberties  of  the  people,  assented 
to  by  king  Charles  the  first  in  the  begintung  of  his  reign. 
Wtuch  was  closely  followed  by  the  still  more  ample  ,conces> 
nona  made  by  that  unhappy  prince  to  his  parliament,  before 
the  &tal  rupture  between  them  (  and  by  the  many  salutary 
laws,  particularly  the  habeiu  eorfitu  act,  passed  under  Charles 
the  second.  To  these  succeeded  the  bill  of  righta,  or  declara- 
tion delivered  by  the  lords  and  commons  to  the  prince  and 
princess  of  Orange  13  February  1688;  and  afterwantscnacted 
in  parliament  when  they  became  king  and  queen  i  which 
declaration  concludes  in  these  remarkwble  words ;  "  and  they 
u  dq  claim,  demand,  and  insist  upon,  all  and  singular  the 
<*  premises,  as  their  undoubted  rights  and  liberties."  And 
the  act  of  parlucment  itself'  recognises  "  all  and  singiuhu-  the 


kt  of  Magna  Chart*,  4  rol,  p.  434, 
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"  rights  and  liberties  asserted  and  clumed  in  the  said  declara* 
"  tion  to  be  the  true,  ancient,  and  indubitable  righu  of  the 
"  people  of  this  kingdom."  Lastly,  these  liberties  were 
again  asserted  at  the  commencement  of  the  present  century, 
in  the  aC  tif  tlltemtnt '°,  whereby  the  crown  was  limited  to 
his  present  majesty's  illustrious  house:  and  some  new  pro- 
visions were  added,  at  the  same  fortunate  xra,  for  better 
securing  our  religion,  laws,  and  liberties ;  which  the  statute 
declares  to  be  *'  the  birthright  of  the  people  of  England)" 

according  to  the  andent  doctrine  of  the  common  law. 
[139]     -    Thus  much  for  the  declaration  of  our  rights  and 

liberties.  The  rights  themselves,  thus  defined  by 
these  several  statutes,  consist  in  a  number  of  private  immuni- 
ties; which  will  appear,  from  what  has  been  premised,  to  be 
indeed  no  other,  than  either  that  retiduum  of  natural  liberty, 
which  is  not  required  by  the  laws  o'f  sf>ciety  to  be  sacrificed 
to  public  convenience ;  or  else  those  dvil  privileges,  which 
society  hath  engaged  to  provide,  in  lieu  of  the  natural  liber- 
ties so  given  up  by  individuals.  These  therefore  were  for- 
merly, either  by  inheritance  or  purchase,  the  rights  of  all 
mankind;  but,  in  most  other  countries  of  the  woiid  b«ng 
now  mpre  or  less  debased  and  destroyed,  they  at  present 
may  be  said  to  remain,  in  a  peculiar  and  emphatical  manner, 
the  rights  of  the  people  of  England.  And  these  may  be 
reduced  to  three  principal  or  primary  articles ;  the  right  of 
personal  security,  the  right  -of  personal  liberty,  and  the  ri^t 
of  private  property :  because,  as  there  is  no  other  known 
method  of  compulsion,  or  of  abridging  man's  natural  free- 
will, but  by  an  infringement  or  diminution  of  one  or  other 
of  these  important  rights,  the  preservation  of  these,  inviolate, 
may  justly  be  sdd  to  include  the  preservation  of  our  civil 
immunities  in  their  largest  and  most  extensive  sense. 

I.  The  right  of  personal  security  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his 
body,  his'  health,  and  his  reputation. 
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1.  Ltrz  is  the  immediate  ^A  of  God,  a  right  inherent  by 
nature  in  every  individual ;  and  it  begint  in  contemplation  of 
law  as  soon  as  an  in&nt  is  able  to  stir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and,  by  a  potion  or  other- 
wise, killeth  it  in  her  womb ;  or  if  any  one  beat  her,  whereby 
the  child  dietb  in  her  body,  and  she  is  delivered  of  a  dead 
child;  this,  though  not  murder  (7),  was  by  the  ancient  law 
homicide  or  manslaughtero.  But  the  modem  law 
doth  not  look  upon  this  oSence  in  quite  so  atrocious  [  1 30] 
a  light  (S),  but  merely  as  a  heinous  misdemesnorp. 

An  in&nt  in  ventre  m  ntrrr,  or  in  the  mother's  womb,  is 
supposed  in  law  to  be  bom  for  many  purposes.  It  is  capable 
of  hanng  a  legacy,  or  a  surrender  of  a  copyhold  estate  made 
to  it.  It  roay  have  a  guardian  aasigned  to  iti ;  and  it  u  ena- 
bled to  have  an  estate  limited  to  its  use,  and  to  take  after- 
wards by  such  limitation,  as  if  it  were  then  actually  bom'  (9). 
And  in  this  pwit  the  civil  law  agrees  with  ours*, 
q  stu  IS  cir.  n.  c  H. 


(7)  Tbe  diatJnctioD  betweeo  murder  ind  mtntUugfater  or  felonioua 
homicide,  in  the  time  of  Bruton,  wu  in  a  great  degree  nominaL  The 
puniahinentofboth  wMthe  asmei  for  murder  w  well  la  manslaughter, 
by  the  common  law,  had  the  benefit  of  clergy.    Fct.  303. 

(8)  But  if  the  child  be  bom  aliTe,  and  afterwards  die  in  oonsequenee 
of  the  potion  or  beating,  it  will  be  murder  (3  lift.  50. 1  P.  Wmt.  245.); 
■ndof  conraethoae  who,  with  a  wicked  intent,  adminiatered  the  potion, 
or  advised  the  woman  to  take  it,  will  be  acceiaaries  before  the  fact,  and 
subject  to  the  same  puniibment  aa  the  principal. 

(9)  It  may  have  adiatributive  (hare  of  intettate  property  even  with 
the  half  Uood  (1  Fm.  ei.) :  it  Li  capable  of  taking  a  devise  of  land  (2  i^. 
117.  1  Fr«rm.  244.  298.):  it  tikea  under  a  marriage  settlement,  a  pro- 
vision made  for  children  living  at  the  death  of  the  father.  (1.  Vtt.  85.) 
And  it  haa  lately  been  dedded,  that  marriage,  and  the  birth  of  a  po«t- 
hunoui  child,  anoiuit  to  a  reTotalico  of  a  will  executed  previous  to 
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3.  A  man's  limbs  (by  which  for  the  present  we  only  under> 
Hbind  those  members  which  m^y  be  useful  to  him  in  fight) 
and  the  loss  of  which  alone  amounts  to  mayhem  by  the  com< 
moD  law)  are  also  the  gift  of  the  wise  creator,  to  enable  him 
to  protect  himself  from  external  injuries  in  a  state  of  nature. 
To  these  therefore  he  has  a  natural  inherent  right ;  and  they 
cannot  be  wantonly  destroyed  or  disabled  without  a  manifiBat 
broach  of  civil  liberty. 

Both  the  lifo  and  limbs  of  a  man  are  of  such  high  value, 
in  the  estimation  of  the  law  of  England,  that  it  pardons  even 
homicide  if  committed  «r  dt^fertdendOf  or  in  order  to  proserre 
them.  For  whatever  is  done  by  a  man,  to  save  either  life  or 
member,  is  looked  upon  as  done  upon  the  highest  necessity 
and  compulsion.  Therefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  act;  these,  though  accompanied  with  all  other 
the  requisite  solemnitiBS,  may  be  afterwards  avtnded,  if  forced 
Upon  him  by  a  woll-grounded  apprehension  of  losing  his  life, 
or  even  his  limbs,  in  case  of  his  non-compliance*.  And  the 
same  is  also  a  sufficient  excuse  for  the  commission  of  many 
misdemesnors,  as  will  appear  in  the  fourth  book.  The  con- 
straint a  man  is  under  in  these  circumstances  is  called  in  law 

duret»y  from  the  Latin  duritiea,  of  which  there  are 
[13lj     two  sorts;  duross  of  imprisonment,  where  a  man 

actually  loses  his  liberty,  of  which  we  shall  presently 
speak;  and  duross  fier  ttUna*,  where  the  hardship  is  only 
threatened  and  impending,  which  is  that  we  are  now  dis- 
courung  of.  Duress  fier  minai  is  either  for  fear  of  loss  of 
life,  or  else  for  fear  of  mayhem,  or  loss  of  limb.   And  this  fear 

the  murisge.  (5  T.  R.  A9.)  So  in  executor;  deTises  it  U  eoiuidercd 
u  a  life  in  beings.  (7  T.  S.  100.)  See  2  vol.  174.  n.  4.  It  t«fce»  land  by 
descent,  though,  in  that  cite,  the  presumptive  heir  may  enter  snd 
receive  the  profits  for  hi*  own  use  till  the  birth  of  the  child  (3  Wilt. 
526.),  which  •eooi  to  be  the  only  intercit  it  lose*  by  its  sitiulkm.  .See 
also  2  vol.  1S9. 
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must  be  upon  sufficient  reason ;  **  non,"  as  Bracttm  exprearea 
it)  **iutfiicio  ctytuUbet  -omu  et  metieuioii  AomtnM,  ted  taUa  gut 
"fioaiil  eadcre  i*  -virum  totutantemi  laU*  enim  debet  e»te 
"  metuty  qui  in  at  cotumeat  vitae  fterieulumy  aut  eerfiori*  cru- 
-*<  cMiumo."  A  fear  of  battery,  or  being  beaten,  though  never 
lo  well  grounded,  is  no  duress ;  neither  is  the  fear  of  having 
•oe's  house  burned, or  one's  goods  talieQawaj'  and  destroyed  ; 
because  in  these  coses,  should  the  threat  be  perforroed,  a 
man  majr  have  sadsfkction  by  recovering  equivalent  dama- 
ges" I  but  no  suitable  atonement  can  be  made  for  the  toss  of 
liiie,  or  limb  (10).  And  the  indulgence  shewn  to  a  man  under 
thia«  the  principal,  sort  of  duress,  the  fear  of  losing  bis  life 
or  limbs,  agrees  also  with  that  maxim  of  the  civil  law  t  ignot- 
tiiur  Hqvi  tanguinem  tuum  gualiter  quaUter  redemfttum  voluit  ■. 

Tax  law  not  only  regards  life  and  member,  and  protects 
■  every  man  in  the  enjoyment  of  them,  but  also  furnishes  him 
with  every  thing  necessary  for  their  support.  For  there  is  no 
man  so  indigent  or  wretched*  but  he  may  demand  «  supply 
sufficient  for  all  the  neceaulies  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  several  statutes  enact- 
ed for  the  relief  of  the  poor,  of  which  in  their  proper  places. 
A  humane  provision  ;  yet,  though  dictated 'by  the  principles 
of  society,  discountenanced  by  the  Roman  laws.  For  the 
edicts  of  the  emperor  Constantine  commanding  the  public  to 
maintain  the  children  of  those  who  were  unable  to  provide 
for  them,  in  order  to  prevent  the  murder  and  exposure  of 
infiutts,  an  institution  founded  on  the  same  principle  as  our 
foundling  hospitals,  though  comprised  in  the  Theodosian 
coder,  were  rejected  in  Justinian's  collection. 

These  rights,  of  life  and  member,  can  only  be     [133^ 
determined  by  the  death  of  the  person ;  which  was  for- 
merlyaccountedtobeeithera  civil  or  natural  death.  The  civil 
death  commenced,  if  any  man  was  banished  or  abjured  the 


(10)  See  4  v(A  3a 
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realm*  by  the  process  of  the  common  law,  or  entered  into 
religion  ;  that  is,  went  into  a  monastery,  and  became  there  a 
monk  professed :  in  which  cases  he  was  absolutely  dead  in  law, 
and  his  next  heir  should  have  his  estate.  For  such  banished 
man  was  entirely  cut  off  from  society ;  and  such  a  monk,  upon 
his  profession,  renounced  solemnly  all  secular  concerns  :  and 
besides,  as  the  popish  clergy  claimed  an  exemption  ^m  the 
duties  of  civil  life  and  the  commands  of  the  temporal  magis- 
trate, the  genius  of  the  English  laws  would  not  suffer  those  per- 
sons to  enjoy  the  benefits  of  society,  who  secluded  themselves 
from  it,  and  refused  to  submit  to  its  regulations".  Amonk  was 
therefore  accounted  civUiierntorttio',  and  when  he  entered  into 
religion  might,  like  other  dying  men,  make  his  testament  and 
executors  ;or,if  he  made  none,  theordinarym^htgrantadmi- 
nistration  to  his  next  of  kin,  as  if  he  were  actually  dead  intes- 
tate. And  such  executors  and  administrators  had  the  same 
power,  and  might  bring  the  same  actions  for  debts  due  to  the 
religious,  and  were  liable  to  the  same  actions  for  those  due.^-0B 
him,  as  if  he  were  naturally  deceased'*.  Nay  so  far  has  this 
principle  been  carried,  that  when  one  was  bound  in  a  bond  to 
an  abbotand  his  successors,  and  afterwards  made  his  executors 
and  professed  himselfamonkofthe  same  abbey,  and  in  process 
of  time  was  himself  made  abbot- thereof;  here  the  law  gave 
him,  in  the  capacity  of  abbot,  an  action  of  debt  against  his  own 
executors  to  recover  the  money  due  <^.  In  short,  amonk  or  reli- 
gious was  so  effectually  dead  in  law,  that  a  lease  made  even  to 
a  third  person,  during  the  life  (generally)  of  one  who  after- 
wards became  a  monk,  determined  by  such  his  entry  into  reli- 
gion :  for  which  reason  leases  and  other  conveyances  for  life, 
were  usually  made  to  have  and  to  hold  for  the  term  of  one's 

natural  life^.  But,  even  in  the  times  of  popery,  the 
[123}     law  of  England  took  no  cognisance  of  ftrqfewon  in 

any  foreign  country,  because    the   &ct  could  not 


nil  nn  bciwOcium  [ntiiwt        d  3  Ri-p,  48.  Co.  Utt.  JUi 
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be  tried  in  onr  conrta*,  aod  therefore,  since  the  referm&tion, 
this  disability  is  held  to  be  abolished^:  as  is  also  the  disa- 
bility of  baiuahment,  consequent  upon  id>juration,  by  st^utt 
31  J^ac.I.  c.  28.  (il). 

This  natural  life  beii^,  as  was  before  observed)  the  im- 
mediate  donation  of  the  great  creator,  cannot  legally  be  dis- 
posed of  or  destroyed  by  any  individual^  neither  by  the  person 
himself,  aor  by  any  oUier  of  his  fellow -creatures,  merely  upon 
their  own  authority.  Yet  nevertheless  it  may,  by  the  divine 
permission,  be  frequently  forfeited  for  the  breach  of  those  laws 
of  society,  which  are  enforced  by  the  sanction  of  capital  pun- 
ishments; of  the  nature,  restrictions,  expedience,  and  le- 
gality of  which,  we  may  hereaftxr  more  conveniently  inquire 
in  the  concluding  book  of  these  commentaries.  At  present,  I 
shall  only  observe,  that  whenever  the  cotutitution  of  a  state 
vests  in  any  man,  or  body  of  men,  a  power  of  destroying  at 
pleasure,  without  the  direction  of  laws,  the  lives  or  members 
of  the  subject,  such  constitution  is  in  the  highest  degree  tyran- 
nical :  and  that  whenever  any  iavt*  direct  such  destruction  for 
light  and  trivial  causes,  such  laws  are  likewise  tyrannical, 
though  in  an  inferior  degree :  because  here  the  subject  is 
aware  of  the  danger  he  is  exposed  to,  uid  may  by  prudent 
caution  provide  against  it.  The  statute  law  of  England  does 
therefore  very  seldom,  and  the  common  law  docs  never  in- 
flict any  panishment  extending  to  life  orlimb,  unless  upon  the 


(11)  One  species  of  civil  death  may  atill  exist  in  this  countty  (  that 
is,  where  a  man  by  act  of  parliunent  ii  attainted  of  treaaon  or  felony, 
and  saving  hit  life,  i>  baniahed  for  erer ;  this  lord  Coke  declarei  to  be 
a.  civil  death.  But  he  ■■)'■,  a  temporary  exile  is  not  a  civil  death.  C«. 
XiR.  133-  Aad  for  the  aame  reaaon  where  a  man  rcceires  judgment 
of  death,  and  afterwards  leaves  the  kingdom  for  life,  upon  a  condi- 
tional pardon,  this  aeems  to  amount  to  a  cinl  death  i  this  practice  did 
not  exist  in  the  time  of  lord  Coke,  who  layt,  thM  a  man  can  auly  lose 
Us  country  by  authority  of  pariiaiOMit.  Ii. 
VOL.1,  .33 
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highest  neccsut)r(  I3)t  and  the  coiutitution  uuuttoritrangefr 
to  any  arbitrary  power  of  killing  or  maiming  the  subject  with* 
out  the  express  wsmnt  of  law.  "  Mtlhu  Uiler  homo"  says  tb* 
great  charterii  "  aUquo  tnodo  deiirttaiur,  niti/ur  legate  piSi- 
"  eivm  ftarium  *tiarum  auf  per  legem  lerrae,"  Which  wordSf 
<•  aliquo  vtodo  dettrvatur"  according  to  air  Edward  CokeS 
include  a  prohibition  not  only  of  tilling,  and  tnaivung,  but 
alao  of  torturing,  (to  which  our  laws  are  strangers)}  and  of 
every  oppression  by  colour  of  an  illegal  authority.  And  it  it 

enacted  by  the  sUtute  5  Edw.  III.  c.  ».  that  no  mas 
f  134]     shall  be  forejudged  of  life  or  limb)  contrary  to  that 

great  charter  and  the  law  of  the  land  t  and  ^ain,  by 
statute  38  Edw.  III.  c.  3.  that  no  man  shall  be  put  to  death, 
without  being  brought  to  answer  by  due  process  of  law. 

3.  Bkbioxs  those  limbs  and  members  that  may  be  neces- 
sary to  a  man,  in  order  to  defend  himself  or  annoy  his  ene> 
my,  the  rest  of  his  person  or  body  is  also  entitled,  by  the 
same  natural  right,  to  security  from  the  corporal  insults  of 
menaces,  assauhs,  beating,  and  wounding;  though  such  ln> 
suits  amount  not  to  destruction  of  life  or  member. 

4.  The  preserration  of  a  man's  health  from  such  practices 
as  may  prejudice  or  annoy  it;  and 

5.  Tbz  security  of  his  reputation  or  good  name  from  the 
arts  of  detraction  and  slander,  are  rights  to  which  every  man 
is  entitled,  by  reason  and  natural  justice ;  unce  without  these 
it  is  impossible  to  have  the  perfect  enjoyment  of  any  other  adr 
vant^e  or  right.  But  these  three  last  articles  (being  of  much 
less  importance  than  those  which  have  gone  before,  and  those 
which  are  yet  to  come)  it  will  suffice  to  have  barely  mentioned 
among  the  rights  of  persons :  referring  the  more  minute  dia- 


(13)  ThU  a  B  compliment  which,  I  fesr,  the  common  law  docs  not 
deierve ;  for  although  it  did  not  puniih  with  death  Kty  person  who 
could  read,  even  for  uiy  nutnber  of  murders  or  other  feloniei,  yet  it 
inflicted  deUh  upon  every  felon  who  could  not  read,  though  hi^  crime 
was  the  atealinff  only  of  twelve-pence  fsrtiung. 
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cusnoo  or  tlieir  terenJ  branchea,  to  tboae  putt  of  our  com-  '^ 
nentarie*  which  treat  of  the  infringement  of  these  right*, 
under  the  head  of  perxMial  wronga. 

II.  Nbxt  to  personal  security,  the  law  of  England  regards, 
asKitsj  and  preserves  the  personal  liberty  of  individuals.  This 
personal  liberty  ctoisists  in  the  power  of  loco-motion,  of 
changing  situation,  or  removing  one's  person  to  whatsoever 
place  one's  own  inclination  may  direct;  without  imprison- 
ment or  reitnuDt,  unless  by  due  course  of  law.  Concerning 
«Uch  we  may  make  the  same  observatitms  as  upon  the  pre* 
ceding  article ;  that  it  is  a  right  strictly  natural ;  that  the  law* 
fof  England  have  never  idiridged  it  without  suilicieut  cause  ; 
and)  that  in  this  kingdom  it  cannot  ever  be  abridged  at  the 
mere  discretion  of  the  magistrate,  without  the  explicit  per- 
jnissioo  ofihe  laws.  Here  again  the  language  of  the 
grettt  charter^  is,  that  no  freeman  shall  be  taken  or  [13S} 
imprisoned,  but  by  the  lawful  judgment  of  his  equals, 
0r  by  the  law  of  the  land.  And  many  subsequent  old  statutea> 
expressly  ^rect,  that  no  man  shall  be  taken  or  imprisoned  by 
^ggestion  or  petition  to  the  king  or  his  council,  unless  it  be 
t>y  legal  indictment,  or  the  process  of  the  common  law.  By 
the  petition  of  right,  3  Car.  I.  it  is  enacted,  that  no  freeman 
shall  be  imprisoned  or  detained  without  cause  shewn,  to  which 
be  may  make  answer  according  to  law.  By  16  Car.  I.  c.  10. 
if  any  person  be  restrained  of  his  liberty  by  order  or  decree 
fif  any  illegal  court,  or  by  command  of  the  king's  majesty  in 
person)  or  by  warrant  of  the  council  board,  or  of  any  of  the 
privy  council ;  he  shall,  upon  demand  of  his  council,  have 
a  writ  of  hoAeaa  eorfittt,  to  bring  his  body  before  the  court  of 
king's  bench  or  common  pleas ;  who  shall  determine  whether 
the  cause  of  his  comnutment  be  just,  and  thereupon  do  as 
to  justice  shall  appertain.  And  by  31  Car.  II.  c.  S.  com- 
monly called  the  habeat  eorfiut  act,  the  methods  of  obtain- 
ing this  writ  are  so  plainly  pointed  out  and  enforced,  that, 
so  long  as  this  statute  remains  unimpeached,  no  subject  of 
England  can  be  long  detained  in  prison,  except  in  those 

ten.  JIU«.II1.«1;   M Hw. m. M. i; c  1.   «B<«.in.c). 
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iauB  in  which  the  law  requires  and  justifies  such  detuner. 
And}  lest  this  act  should  be  evaded  by  demanding  unreason- 
able  bail,  or  sureties  for  the  prisoner's  appearance)  it  is  de- 
clared by  1  W.  &  M.  St.  2.  c.  3.  that  excessive  bail  ought 
not  to  be  required. 

Of  great  importance  to  the  public  is  the  preservation  of  this 
personal  liberty :  for  if  once  it  were  left  in  the  power  of  any, 
the  highest,  magistrate  to  imprison  arbitrarily  whomever  he 
or  his  officers  thought  proper,  (as  in  France  it  is  daily  prac- 
tised by  the  crown >,)  there  would  soon  be  an  end  of  all  other 
rights  and  immunities.  Some  have  thought,  that  unjust  at- 
tacks, even  upon  life,  or  property,  at  the  arbitrary 
p  36]  will  of  the  magistrate,  are  less  dangerous  to  the  com- 
monwealth, than  such  as  are  made  upon  the  personal 
liberty  of  the  subject.  To  bereave  a  man  of  lifct  or  by  vio- 
lence to  confiscate  his  estate,  without  accusation  or  trial, 
would  be  so  gross  and  notorious  an  act  of  despotism,  as  must 
at  once  convey  the  alarm  of  tyranny  throughout  the  whole 
kingdom :  but  confinement  of  the  person,  by  secretly  hurry- 
ing him  to  gaol,  where  his  sufferings  are  unknown  or  forgot- 
ten, is  a  less  public,  a  less  striking,  and  therefore  a  more 
dangerous  engine  of  ari>itrary  government.  And  yet  some- 
times, when  the  state  is  in  real  danger,  even  this  may  be  a 
necessary  measure.  But  the  happiness  of  our  consUtution 
is,  that  it  is  not  left  to  the  executive  power  to  determine  when 
the  danger  of  the  state  is  so  great,  as  to  render  this  measure 
expedient :  for  it  is  the  parliament  only,  or  legislative  power, 
that,  whenever  it  sees  proper,  can  authorise  the  crown,  by 
suspending  the  habeas  corftut  act  for  a  short  and  limited  time, 
to  imprison  suspected  persons  without  giving  any  reason  for 
so  doing ;  as  the  senate  of  Rome  was  wont  to  have  recourse 
to  a  dictator,  a  magistrate  of  absolute  authority,  when  they 
judged  the  republic  in  any  imminent  danger.  The  de- 
cree of  the  senate,  which  usually  preceded  the  nomination 
of  this  magistrate,  "  dent  o/ieram  contuUt^  ne  guid  retfiublica 

k  I  Ixn  bm  (hitH  open  p»d  iiiiAn^     «nc  t-ocd,  npon  Ite  ibiilc  inHiil  tt  «t 
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«  detrimenti  eafiiat,"  WM  called  the  aenalut  rontuilum  ultimae 
necettiiatit.  In  like  maimer  this  experiment  ought  only  to 
be  tried  in  cases  of  extreme  emergency^  and  in  these  the 
nation  parts  with  its  liberty  for  a  while,  in  order  to  preserve 
it  for  ever. 

The  confinement  of  the  person,  in  any  wise,  is  an  impri- 
sonment. So  that  the  keeping  a  man  against  his  will  in  a 
private  house,  putting  him  in  the  stocks,  arresting  or  forci- 
bly detaining  him  in  the  street,  is  an  imprisonment  >.  And 
the  law  BO  much  discourages  unlawfiil  confinement,  that  if  a 
niiin  is  under  durem  o/  imfiritonmentt  which  we  before  ex- 
plained to  mean  a  compuluon  by  an  illegal  restraint  of  liber- 
ty, until  he  seal!  a  bond  or  the  like ;  he  may  allege  this  du- 
ress, and  avoid  the  extorted  bond.  But  if  a  man  be 
lawfully  imprisoned,  and  either  to  procure  his  dis-  [137] 
charge,  or  on  any  other  fur  account,  seals  a  bond  or 
a  deed,  this  is  not  by  duress  of  imprisonment,  and  he  is  not 
at  libeny  to  avoid  if".  To  make  imprisonment  lawful,  it 
must  either  be  by  process  from  the  courts  of  judicature,  or 
by  warrant  from  some  legal  officer  having  authority  to  com- 
mit to  prison  ;  which  warrant  must  be  in  writing,  under  the 
hand  and  seal  of  the  magistrate,  and  express  the  causes  of 
the  commitment,  in  order  to  be  examined  into  (if  necessary) 
upon  a  habeat  nrfitu.  If  there  be  no  cause  expressed,  the 
gaoler  isnot  bound  to  detain  the  prisoner".  For  the  law 
judges  in  this  respect,  saith  Sir  Edward  Coke,  like  Festus  the 
Soman  governor ;  that  it  is  unreasonable  to  send  a  prisoner, 
and  not  to  signify  withal  the  crimes  alleged  against  him. 

A  HATUHAL  and  regular  consequence  of  this  personal 
liberty  is,  that  every  Englishman  may  claim  a  right  to  abide 
in  his  own  country  so  long  as  he  pleases ;  and  not  to  be  driven 
from  it  unless  by  the  sentence  of  the  law.  The  king  indeed, 
by  his  royal  prerogative,  may  issue  out  his  writ  ne  exeat 
Tegnum{\Z),«aA  prohibit  any  of  his  subjects  from  going 

1»IbM.iM.  Bllun-in.  nViA.lt,  a. 

(13)  See  p.  266. 
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into  fore^  p»ts  witlMut  liceoM  •■  This  tnar  ba  oeceuur 
fcr  the  public  service  and  sAfieg^uud  of  the  commooveWth. 
Bat  no  power  oa  earth,  except  tiie  authoritf  of  psrliuneiiti 
can  send  any  eabject  of  England  out  of  ib^  land  agftiast  hie 
trill ;  no,  not  even  a  criininal.  For  exile,  and  traDsportatioii, 
«re  punishments  at  premit  unkitown  to  the  commcn  law  ; 
and,  whenever  the  Utter  is  now  inflictedt  it  is  either  by  the 
choice  of  the  criminal  himself  to  escape  a  eaintal  punishment, 
or  else  bjr  the  express  cUrection  of  some  modem  act  of  pariia- 
ment(U).  To  this  purpose  the  greU charterP  declares,  that 
no  freeman  shall  be  banishediunless  bf  the  judgment  of  his 
peers,  or  by  the  law  of  the  land.  And  by  the  habeaa  corfuu  act, 
31  Car.  II.  c.  3.  (that  second  mofia  carta,  cAd  stable  bulwarii 
of  our  liberties)  it  is  enacted,  that  no  subject  of  this  realBj 
who  is  an  inhabitant  of  England,  Wales,  or  Berwick,  shall  be 

sent  prisoner  into  Scotluid,  Ireland,  Jersey,  Guernsey, 
[1383   ^^  places  beyond  the  seas;  (where  they  cannot  have 

the  full  benefit  and  protection  of  the  common  law ;)  hot 


(14)  It  is  Mid  thit  exile  wu  first  introduced  u  s  puniihmeiit  by 
the  legiiltture  b  the  39th  year  of  Elix.  when  a  ttitute  enscted  that 
"  such  TOguet  as  veffi  ding^roui  to  the  inferior  people  ahould  be 
••  buiiihed  the  realm  i"  (39  EUt.  t.  4.  See  Marr.  Ant.  Stat.  369.) 
and  that  the  fim  atatute  in  which  the  word  tranaportatiao.  ia  uted  is 
the  IS  C.  II.  c.  3.  which  gives  a  power  to  the  judges  at  their  discre- 
tion ^ther  to  execute  or  tranaport  to  America  for  life,  the  MoaB'troc^' 
era  of  Cumberland  and  Northumberland,  (3  Wtadd.  49a)  a  law  which 
very  unncceaiarily  was  continued  till  the  31  Geo.  II.  c.  43.  and  then 
made  perpetual.  Thi»  perhapa  ia  the  only  initance  in  which  the  legia- 
latnre  has  extended  the  term  of  tranaportation  beyond  fourteen  year*. 
But  to  peraoaa  capitall]'  cooTicted  the  king;  frequently  ofTeta  s  pardon 
npon  condition  of  their  being  transported  fi>r  life.  Manj  have  at  first 
rejected  this  gracious  ofier,  and  there  have  been  one  or  two  inatances 
of  peraons  hi  degperate  ■■  to  penlat  in  the  refUaal,  and  who  in  coniC' 
quence  BufTered  the  execution  of  their  sentence.  Where  a  pardon  ia 
granted  upon  condition  of  traniportation,  and  no  term  is  specified,  in 
that  esse  the  offender  shall  be  traiisported  for  14  yesis.  4  Geo.  I.  c.  11- 
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ikM  all  tatit  iaipriK»ineat>  ihall  be  Ule{^ ;  ikt  tba  psnooi 
wbo  ibaU  dan  to  commit  BBOtkar  catonrj  to  this  l&w,  tbaU 
be  diMbled  from  besrinf  aajr  offidc,  tfaall  iacur  the  peiulty  of 
mfiraeviwaiire,  and  be  incapaible  trfrecuving  the  king's  pudm : 
md  the  p^ttf  tuAring  thall  alw  have  his  prtvate  actitm  agakMt 
the  persoa  comBtitting,  md  all  hla  aider*,  adviaeri,  end  abet- 
torsi  and  aha)!  recover  treble  coita ;  beudes  his  damages^ 
which  DO  jur)r  shall  assess  at  less  than  fire  haBdi«d  poands. 

Thb  law  ia  in  this  reelect  ao  b«ugnly  and  liberally  con- 
strued for  the  benefit  of  the  scbject,  that,  though  vHUh  tb« 
nalm  the  king  may  comnaand  the  attendance  «id  senice  of 
•U  his  liegemen,  yet  he  caimot  send  any  man  out  nf  th« 
Malm,  even  upon  the  public  service ;  excepting  sailors  and 
soldiers,  the  nature  of  whose  employment  necessarily  im|riies 
aa  exception :  he  cannot  even  constitute  a  man  lord  deputy 
•r  lieutenant  of  Ireland  against  his  will,  nor  make  him  a 
fbrtign  amhaaaaduri.  For  this  might  in  reality.be  no  more 
4ian  an  honourable  exile. 

III.  Thb  third  abaolute  right,  inherent  in  every  EngUsh- 
wan,  is  that  of  property :  which  consists  in  the  free  use,  en- 
joyment, and  disposal  of  all  his  acquiutions,  without  any  c<xi- 
trol  or  diminution,  save  only  by  the  laws  of  the  land.  The 
<mginal  of  private  property  is  probably  founded  in  nature,  a» 
will  be  more  fully  explained  in  the  second  book  of  the  ensu- 
ing commentarieB :  but  certainly  the  modifications  under 
which  we  at  present  find  it,  the  method  of  conserving  it  in 
tfcc  pr^nt  owner,  and  of  translating  it  from  man  to  man» 
are  entirely  derived  from  society ;  and  are  some  <^  those 
eivil  advantages,  in  exchange  for  which  every  individual  has 
reugned  a  part  of  his  natural  liberty.  The  laws  of  England 
arftj  therefore,  in  point  of  honour  and  justice,  extremely 
wxCchfiil  in  ascertaining  and  protecting  this  right.  Upwi  thU 
principle  the  great  charter'  has  declared  that  no  freeman  ahaU 
be  disseised,  or  divested,  of  his  freehold,  or  of  hia  liberties, 
or  free  customs,  but  by  the  jndgioeat  of  his  peers,  or  by  the 
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law  of  the  land.  .And  by  a  variety  of  wc'ient  MatutCH  ■  it  la 
enacted}  that  no  man's  lands  or  goods  shall  be  seised  into  the 
Iting's  hands,  against  the  great  charter  and  the  kiw  of  the 
land ;  and  that  no  man  shall  be  diainfaeiited,  nor  put  out  of  his 
franchises  or  freehold,  unless  he  be  duly  brought  to  answer^ 
and  be  forejudged  by  course  of  law  i  and  if  any  thing  be  done 
to  the  contrary,  it  shall  be  redressed,  and  holden  for  none. 

So  great  moreover  14  the  regard  of  the  law  for  private 
property,  that  it  will  not  authorise  the  least  violation  of  it ; 
no,  not  even  for  the  general  good  of  the  whole  communi^. 
If  a  new  road,  for  instance,  were  to  be  made  through  the 
grounds  of  a  private  person,  it  might  perhaps  be  extensively 
beneficial  to  the  public ;  but  the  law  permits  no  man,  or  set 
of  men,  to  do  this  without  consent  of  the  owner  of  the  land. 
Id  vain  may  it  be  ui^cd,  that  the  good  of  the  individual 
ought  to  yield  to  that  of  the  community  ;  for  it  would  be 
dangerous  tp  allow  any  priv;^te  man,  or  even  any  public  tri* 
bunal,  to  be  the  judge  of  this  common  good,  and  to  dedde 
whether  it  be  expedient  or  no.  Besides,  the  public  good  is 
in  nothing  more  essentially  interested,  than  in  the  protectim 
of  every  individual's  private  rights,  as  modelled  by  the  mu- 
nicipal, law.  In  this  and  similar  cases  the  legislature  alone 
can,  and  indeed  frequently  does,  interpose,  and  compel  the 
individual  to  acquiesce.  But  how  does  it  interpose  and  com- 
pel? Not  by  absolutely  stripping  the  subject  of  his  property 
in  an  arbitrary  manner;  but  by  giving  him  a  full  indemnifi* 
cation  and  equivalent  for  the  injury  thereby  sustained.  The 
public  is  now  considered  as  an  individual,  treating  with  an- 
Individual  for  an  exchange.  All  that  the  legislature  does,  is 
to  oblige  the  owner  to  alienate  his  possCHsions  for  a  reason- 
able price ;  and  even  this  is  an  exertion  of  power,  which  the 
legislature  indulges  with  caution,  and  which  nothing  but  dw 
legislature  can  perform  (IS). 


(15)  But  by  the  lut  hi^hwfy  act  (13  Geo.  III.  c.  78.)  two  juitices 
miy  either  widen  or  divert  any  lu|4iway  tlurougli  or  over  u^  penon'i 
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N9K  u  tUt  tlw  only  inatance  in  which  tbe  kw  of  the  land 
hu  pQsqraned  even  public  ncusaity  to  the  Mcred  and  inrio* 
lable  righta  of  prinUc  pr(q>crt]r.  For  no  xibject  of  Engluid 
can  be  coostrained  to  pay  any  aids  or  taxes,  even  for  the 
defence  of  the  realm  or  the  support  of  govemroenti  but  such 
W  are  imposed  by  his  own  conse&t)  or  that  of  his  representa- 
Uves  in  parliament  By  the  sutate  35  Edw.  I.  c.  S.  and  6. 
it  is  provided,  that  tftv  king  shall  not  take  any  aids  or  taakSf 
but  by  the  common  assent  of  the  realm.  And  vhat  that 
common  assent  is,  is  more  fiilly  explained  by  3*  Edw.  I.  st. 
4.  c.  1.  which'  enactSf  that  bo  talliage  or  aid  shall  be  taken 
without  the  assent  of  the  archbishops,  bishops,  earls,  baronsi 
^nights,  burgesses,  and  other  freemen  of  the  land :  and  again) 
by  U  Edw.  III.  St.  3.  c.  1.  the  prelates,  earls,  barons,  and 
eommons,  dtixens,  bui^esses,  and  merchants  shall  not  be 
charged  to  make  any  aid,  if  it  be  not  by  the  common  assent 
of  the  great  men  sad  commons  in  parliament.  And  as  this 
fundamental  law  had  been  shamefully  evaded  under  maajr 


Si^  even  widiaut  hii  content,  m  thM  the  ne*  way  «h>U  iwt 
be  more  thu  thir^  feet  wide,  and  that  they  pull  down  no  build- 
l^f,  nor  take  sway  the  pound  of  my  puden,  park,  or  ysrd.  But 
the  MiTCyor  shsU  offer  the  owner  rf  the  mUi  over  which  the  new 
way  U  csiried,  a  rewonable  compeniation,  which  if  he  refuse*  ta 
accept,  the  jiuticei  ihill  certify  their  proceedingi  to  loiDe  general 
quarter  ■eiiioni,  and  the  surveyor  shall  give  fourteen  daja  notice 
to  the  owner  of  the  loil  of  an  intention  to  ^ply  to  the  iCBsioni ; 
■td  the  juatieea  of  the  seition*  ahalleinpannelajury,  who  shall  assets 
the  damage*,  which  the  owner  of  the  toil  has  aUitained,  provided 
dial  they  do  Dot  aaount  to  more  than  'orty  year*  purchaae.  And 
the  owner  of  the  aoU  shall  atill  be  entitled  to  all  the  mines  wlthu 
the  soil,  which  can  be  got  without  breaking  the  surface  of  the 
highway: 
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succeeding  princeS}  hy  compuluTc  loanSf  and  benevolences 
extorted  without  a  red  and  Tsluntary  consent^  it  was  made 
an  article  in  the  petition  of  right  3  Car.  I,  that  no  man  riiaH 
be  compelled  to  yield  my  gift,  loan,  or  benevolence,  tax,  or 
such  like  chai^,  without  common  consent  bjr  act  of  parlia- 
ment. And,  lastly,  by  the  statute  1  W.  and  M.  at.  3.  c.  3. 
it  is  declared,  that  levying  money  lor  or  to  the  use  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment ;  or  for  longer  time,  or  in  other  nAnner,  than  the  same 
is  or  shall  be  granted ;  is  illegal< 

In  the  three  preceding  articles  we  have  taken  a  short  Tiew 
of  the  principal  absolute  rights  which  appertain  to  every  Ei^- 
Uahmaa.  But  in  vain  would  these  rights  be  declared,  ascer- 
tained, and  protected  by  the  dead  letter  of  the  laws, 
[141]  if  the  constitution  had  provided  no  other  method  to 
secure  their  actual  enjoyment.  It  has  therefore 
established  certain  other  auxiliary  subordinate  rights  of  the 
subject,  which  serve  principally  as  outworks  or  barriers,  to 
protect  and  maintain  inviolate  the  three  great  and  primary 
rights,  of  personal  security,  jwrsonal  liberty,  and  private 
property.    These  are, 

1.  TuEconetitution,  powers,  and  privileges  of  parliament> 
of  which  I  shall  treat  at  large  in  the  ensuing  chapter. 

3.  Tbx  limitation  of  the  king's  prerogative,  by  bounds,  so 
certun  and  notorious,  that  it  is  imposuble  he  should  either 
mistake  or  legally  exceed  diem  without  the  consent  of  the 
people.  Of  this  also  I  shall  treat  in  its  proper  place.  The 
former  of  these  keeps  the  le^slative  power  in  due  health  and 
vigour,  so  as  to  make  it  improbable  that  laws  should  be  enact- 
ed destructive  of  general  liberty  :  the  latter  is  a  guard  upoit 
the  executive  power,  by  restndning  it  from  acting  either 
beyond  or  in  contradiction  to  the  laws,  that  are  framed  and 
established  by  the  other. 

3.  A  THIRD  subordinate  right  of  every  Englishman  is  that 
of  applying  to  the  courts  of  justice  for  redress  of  injuries. 
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Since  thfl  Ikw  is  in  England  tfa«  supreme  arbiter  of  every 
man'a  life,  liberty,  and  property)  cmirU  of  justice  must  at  all 
times  be  (^n  to  the  subject,  and  the  law  be  duly  adminis- 
tered therein.  The  emphatical  words  of  magna  carta*, 
spoken  in  the  person  of  the  king,  who  in  judgment  of  law 
(says  sir  £dward  Coke*)  is  ever  present  and  repeating  them 
in  all  his  courts,  are  these  ;  nuUi  vendtmut,  nuUi  negaiimut, 
ant  diffieremu*  rectum  vet  jiutitiam:  "  and  therefore  every 
**  subject,"  continues  the  saine  learned  author,  "  for  injury 
"  d(»e  to  him  in  boni*,  in  lerri;  vei  fiertona,  by  any  other 
"  nibjectt  be  he  ecclesiastical  or  temporal,  without  any 
"  exception,  may  take  his  remedy  by  the  course  of  the  law, 
"  and  have  justice  and  right  for  the  injury  done  to  him, 
"  (reely  without  sale,  fully  without  any  dehial,  and  speedily 
"  without  delay."  It  were  endless  to  enumerate  all  the 
mfirmaiivt  acts  of  parliament,  wherein  justice  is 
Erected  to  be  done  according  to  the  law  of  the  land:  QUS] 
and  what  that  law  is,  every  subject  knows,  or  may 
know,  if  he  plfaaes ;  for  it  depends  not  upon  the  arbitrary 
will  of  any  judge,  but  is  permanent,  fixed,  and  unchangeable, 
unless  by  authority  of  parliament.  I  shall  however  just  men- 
tion a  few  negativt  statutes,  whereby  abuses,  perversions, 
or  delays  of  justice,  eapeually  by  the  pren^atire,  are  res- 
trained. It  is  ordained  by  magna  carta^,  that  no  freeman 
shall  be  outlawed,  that  is,  put  out  of  the  protection  and 
benefit  of  the  laws,  but  according  to  the  law  of  the  land.  By 
2  Edw.  III.  c.  8.  and  11  Ric.  II.  c.  10.  it  is  enacted,  that  no 
commands  or  letters  shall  be  sent  under  the  great  seal,  or 
the  little  seal,  the  signet,  or  privy  seal,  in  disturbance  of  the 
law  i  or  to  disturb  or  delay  common  right :  and,  though  such 
commandments  should  come,  the  judges  shall  not  cease  to 
do  right;  which  is  also  made  a  part  of  their  oath  by  statute 
IB  Edw.  III.  St.  4.  And  by  1  W.  Sc  M.  st.  3.  c.  3.  it  is 
declared,  that  the  pretended  power  of  suspending,  or  dis< 
pensing  with  laws,  or  the  execution  of  laws,  by  regal  autho> 
rity,  without  consent  of  parliament,  is  illegal. 
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Not  only  th*  sobnaatial  part,  or  judicial  JMinons,  of  tin 
lav,  but  also  the  formal  part,  or  method  of  proceeding,  can. 
not  be  ahered  but  by  parliament :  for,  if  once  those  outvoriu 
were  demolished,  there  would  be  ao  inlet  to  all  manner  of 
innovation  in  the  body  of  the  law  itself.  The  king,  h  is  true, 
may  erect  new  courts  of  justice ;  hut  then  they  must  proceed 
according  to  the  old  established  forms  of  the  commui  law. 
For  wliich  reason  it  is  declared  in  the  statute  18  Car.  I.  c. 
10.  upon  the  dissolution  of  the  court  of  starchamber,  that 
neither  his  majesty,  nor  his  privy  council,  have  any  jurit^c- 
tion,  power,  or  authority  by  English  bill,  petition,  articles,  libel, 
(which  were  the  course  of  proceeding  in  the  starchamber, 
borrowed  from  the  civil  law,)  or  by  any  other  arbitrary  way 
whatsoever,  to  eAmine,  or  draw  into  question,  determine,  or 
dispose  of  the  lands  or  goods  of  any  subjects  of  this  kingdom  { 
but  that  the  same  ought  to  be  tried  and  determined  in  the 

ordinary  courts  of  justice,  and  by  eourae  tiflav. 
f  1 43]         4.  If  there  should  happen  any  uncommon  Injury,  or 

infringement  of  the  rights  before- mentioned*  which 
the  ordinary  course  of  law  is  too  defective  to  reach,  there  still 
remains  a  fourth  subor^ate  right,  appertaining  to  every 
individual,  namely,  the  right  of  petitioning  the  king,  or  either 
house ofparliament,fortheredressof  grievances.  In  Russia 
we  are  told'  that  the  czar  Peter  established  a  law,  that  no 
subject  might  petition  the  throne,  till  he  had  first  petitioned 
two  different  ministers  of  state.  In  case  he  obtained  justice 
frnm  neither,  he  might  then  present  a  tMrd  petition  to  the 
prince  ;  but  upon  pun  of  death,  if  found  to  be  in  the  wrong. 
The  consequence  of  which  was,<that  no  one  dared  to  offer 
auch  third  petition ;  and  grievances  seldom  &lling  wider  the 
notice  of  the  aoTereign,  he  had  tittie  opportunity  to  redress 
them.  The  restrictions,  for  some  there  are,  wliich  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif- 
ferent }  and  while  they  promote  the  sjArit  of  peace,  they  are 
no  check  upon  that  of  liberty.  Care  only  must  be  taken,  lest, 
under  the  pretence  of  petitioning,  the  subject  be  guilty  of  any 
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riot  or  turanlt ;  m  happened  in  the  opening  of  the  memorable 
parliament  in  1640 :  and,  to  prevent  thii,  it  is  ptt>vided  by 
Aie  statute  ISCar.JI.st.  I.e.  3.  thatno  petition  tothe  king, 
or  cither  house  of  parliament,  for  any  alteration  in  church 
or  state,  shall  be  si^ed  by  above  twenty  persons,  unless  the 
matter  thereof  be  approved  by  three  justices  of  the  peace,  or 
Ae  major  part  of  the  grand  jury  ( 1 6),  in  the  country ;  and  in 
London  by  the  lord  mayor,  aldermen,  and  comm<m  council  t 
nor  shall  any  petition  be  presented  by  more  than  ten  persons 
at  a  time.  But,  under  these  regulations,  it  is  declared  by 
the  statute  1  W.  &  M.  st.  3.  c.  3.  that  the  subject  hath  a 
right  to  petition ;  and  that  all  comnutments  and  prosecutionB 
Ibr  such  petitioning  are  illegal. 

5.  The  fifth  and  last  auxiliary  right  of  the  subject,  that  I 
shall  at  present  mention,  is  that  of  having  arms  Ibr  their  - 
defence,  suitable  to  their  condition  and  degree,  and 
such  as  are  allowed  by  law.    Which  is  also  declared    [U4] 
by  the  same  statute  I  W.  fc  M.  st.  3.  c.  3.  and  it  is 
indeed  a  public  allowance  under  due  restrictions,  of  the 
natural  right  of  resistance  and  self-preservation,  when  the 
sanctions  of  society  and  laws  are  found  insuflkient  to  restrain 
the  violence  of  oppression. 

Ik  these  several  articles  consist  the  rights,  or,  as  they  are 
frequently  termed,  the  liberties  of  Englishmen:  liberties, 
more  generally  talked  of  than  thoroughly  understood ;  and 
yet  highly  necessary  to  be  perfectly  known  and  considered 
by  every  man  of  rank  or  property,  lest  his  ignorance  of  the 
points  whereon  they  are  founded  should  hurry  him  into  fac- 
tion and  licentiousness  on  the  one  band,  or  a  pusillanimout 
indifference  and  criminal  submission  on  the  other.    And  we 


(IS)  Either  Uthe  usizei  or  quarter  lessionB.  The  puniihrnentfor 
oHending  igaiiut  this  act  not  to  exceed  a  Rne  of  100/.  and  impritonmenl 
for. three  montb*.  Up<m  the  trial  of  lord  George  Gordon,  lord  Mans- 
ftdd  and  the  court  declared,  that  tbey  wen  deariy  of  c^nion  that  this 
statute  was  not  in  any  degree  affected  by  the  bill  of  ti^n.  1  JF.  C-  »f. 
tt.  2.  c.  2.    J^aug.  5ri. 
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hsv«  Hen  that  thete  rights  consiit,  primuiljr,  in  the  free 
enjoyroent  of  penontd  Becunty,  of  personal  liberty,  and  of 
private  property.  So  long;  as  these  remain  inviolate,  the 
subject  is  perfectly  free;  for  every  species  of  compuluve 
tyranny  and  oppression  must  act  in  opposition  to  one  or  other 
of  these  rights,  having  no  other  object  upon  which  it  can 
poBubly  be  employed.  To  preserve  these  from  violation,  it 
is  necessary  that  the  constitution  of  parliament  be  supported 
In  its  full  vigour ;  and  limits,  certainly  known,  be  set  to  the 
royal  prerogative.  And,  lastly,  to  vindicate  these  rights 
when  actoblly  violated  or  attacked,  the  subjects  of  England 
are  jcntitlcd,  in  the  first  place,  to  the  regular  administration 
and  free  course  of  justice  in  the  courts  of  law ;  next,  to  the 
right  of  petitioning  the  king  and  parliament  for  redress  of 
grievances ;  and,  lastly,  to  the  right  of  having  and  uung  arms 
for  self-preservation  and  defence.  And  all  these  rights  and 
liberties  it  is  our  birthright  to  enjoy  entire  ;  unlets  where 
the  laws  of  our  country  have  laid  them  under  neoessary  re- 
straints. Restraints  in  themselves  so  gentle  and  moderate,  aa 
will  appear  upon  farther  inquiry,  that  no  man  of  sense  or 
proluty  would  wish  to  see  them  slackened.  For  all  of  us 
have  it  in  our  choice  to  do  every  tiling  that  a  good  man 
would  desire  to  do ;  and  are  restruned  from  nothing,  but 
what  would  be  pernicious  either  to  ourselves  or  our  fellow- 

utizens.  So  that  this  review  of  our  utuation  may 
[145^    fully  justify  the  observation  of  a  learned  French 

author,  who  indeed  generally  both  thought  and  wrote 
in  the  spirit  of  genuine  freedom  * ;  and  who  hath  not  scrupled 
tDprofesst'evenin  the  very  bosom  of  his  native  country,  that 
the  English  is  the  only  nation  in  the  world  where  political 
or  civil  liberty  is  the  direct  end  of  its  consdtution.  Recom- 
mending therefore  to  the  student  in  our  laws  a  &rther  and 
more  accurate  search  into  this  extensive  and  important  title) 
I  shall  close  my  remarks  upon  it  with  the  expirirg  wish  of 
4he  famous  bther  Paul  to  his  country,  "  Esto  rERPSTUA  !" 

■  Hiiaicaq.8p.t.ii.J. 
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OF  THE  PARLIAMENT. 


W  E  are  next  to  treat  of  the  rights  and  duties  of  penon^i 
as  thejr  are  members  of  society,  and  stand  in  various  relations 
to  each  other.  These  relations  are  either  public  or  private : 
and  we  will  first  consider  those  that  are  public. 

The  most  universal  public  relation,  by  which  men  are  con- 
nected together,  is  that  of  government ;  namely,  as  governor  ■ 
and  governed,  or,  in  other  words,  as  ms^strates  and  people. 
Of  magistrates  some  also  are  tu^rme,  in  whom  the  sovereign' 
power  of  the  state  reddes ;  others  are  tubordinate,  deriving 
fell  their  authority  from  the  supreme  magistrate,  accountable 
to  him  for  tb^r  conduct,  and  acting  in  an  inferior  secondary 
sphere. 

In  all  tyrannical  govenunents  the  supreme  m^jstrfecy,  or 
the  right  both  of  moHng  and  of  en/ordnf  the  laws,  is  vested 
in  one  and  the  same  man,  or  one  and  the  same  body  of  men; 
and  wherever  these  two  powers  are  united  together,  there  can 
be  no  pubtic  liberty.  The  magistrate  may  enact  tyrannical 
laws,  and  execute  them  in  a  tyrannical  manner,  since  he  is 
possessed,  in  quality  of  dispenser  of  justice,  with  all  the  power 
which  he  as  legislator  thinks  proper  to  give  himself.  But* 
where  the  legislative  and  executive  authority  are  in  distinct 
hands,  the  former  will  take  care  not  to  intrust  the  latter  with 
90  large  a  power,  as  may  tend  to  the  subversion  of  its  own 
independence,  and  therewith  of  the  liberty  o£  the  subject. 
With  us  therefore  in  England  this  Bupr«me  power  is  dirided 
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into  two  branches ;  the  one  leg;isUtive,  to  wit,  the  parliameat* 
consisting  of  king,  lords,  and  commoas ;  the  other  executivet 
consisting  of  the  king  alone.  It  will  be  the  buuneas  of  this 
chapter  to  consider  the  British  parliament;  in  which  the 
legislative  power,  and  (of  course)  the  suprente  and  absolute 
authority  of  the  state,  is  vested  by  our  constitution. 

The  original  or  first  institution  of  parliament  is  one  of 
those  matters  which  lie  so  far  bidden  in  th^dark  ages  of  anti- 
quityi  that  the  tracing  of  it  out  is  a  thing  equally  diflicult 
and  uncertain.  The  word,  fiarliament,  itself  (ftarlement  or 
colloquium,  as  some  of  our  historians  translate  it,)  ia  compor*- 
tively  of  modem  date ;  derived  from  the  French,  and  signify- 
ing an  assembly  that  met  and  Conferred  together.  It  was  first 
applied  to  general  assemblies  of  the  states  under  Louis  VII. 
in  France,  about  the  middle  of  the  twelfth  century  ■  ( 1).    But 

»Mi>d.Uii.fan.na.wr.  -nwanum-     imUetBtktMHteirWatM.l.  ttdmL 


(1)  The  word  pariianuntam  wu  not  uied  in  KngUnd  till  the  reign 
of  Henry  III.  fiVrn.  «r  4  Imt.  2.)  Sir  Henry  Spelnian  in  hi*  (Mouwy, 
C9oe,Parl.Jatyt,yBKa«'K4  rex  haudJicainpartiamentiim,BantliecHevitn 
mn  turn  micuit,  led  communii  cmalii  rrgni/ormatn  et  coaaioHtm  fertfi- 
auttn  dedit. 

■  It  wM-from  th«  UK  «f  lh«  word  parlianttntum  that  Vryvaie  dii- 
covered  lord  Colce'i  minuicript,  Mixkt  taimii  /wfiamMmm  ttmp^t 
regit  Ednardi,  Jilii  rtgit  EtktUtttdi,  &c.  to  be  apurious.  Lord  Cok« 
■et  a  high  vilue  upon  it,  ind  hu  wsured  ua,  "  that  certain  it  is,  thia 
'*  •modut  wu  reheiraed  and  decUred  before  the  conqueror  at  the  con- 
"  qucit,  and  by  him  ^proved,"  (4  Imt.  12.)  But  for  many  reigni  after 
this  word  wu  introduced,  it  wu  indiscriminately  applied  to  a  seiiion 
attA  to  the  duration  of  the  writ  of  lummoni  i  we  now  confine  it  to  the 
latter,  via.  to  the  period  between  the  meeting'  after  the  retnn  of  the 
writ  of  aummona  and  die  diisolution.  Etymology  it  not  alwayi  friwiltMi* 
pedantry;  it  sometinies  may  afford  an  useful  comment  upon  the  original 
aignification  of  ■  word,  No  inconsiderable  pains  have  been  bestowed 
by  learned  men-in  analysing  the  word  parliameni ;  though  the  fbllow- 
infipeciniens  will MTve rather  to snuiethm to imtruct:  "The  word 
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it  k  ceruia  thM,  long  before  the  introducdon  of  the  Komun 
language  into  Ei^land,  all  matters  of  importance  were 
debated  and  settled  in  the  great  councils  of  the  realm.  A 
practice)  which  seems  to  have  been  universal  among  the 
Borthem  nations,  particularly  the  Germans^;  and  carried 


"  parliament,'*  t^th  one,  "  !■  compounded  of  pariicm  lametiium  r 
"becmuae  (m  he  tluiiki)tlie  peer*  of  the  realm  lUd  at  these  uaemblies 
"lament  and  oomplun  each  to  the  other  of  the  enormitiei  of  the  couit' 
"  try,  and  thereupon  proTided  redreu  for  the  aune."  ("Lami.  Arch. 
335.)  Wlutelocke,  in  hia  notes  (174.},  declares,  "  that  this  dErivatioa 
"of  parliament  ii  a  aad  etjmology."  Lord  CoLe  and  many  othera 
•ay,  that  "it  ia  called  parliament,  because  every  member  of  that  couit 
"should  sincerely  and  discretely  ^or/cr /a  mnu,  apeak  hii  mind  tor  the 
"general  good  of  the  commonwealth."  ('Co.  Liu.  110,]  Mr.  Lam - 
bard  informs  ua,  that  "Lawrence  Vallo  mialiketh  thia  deriration." 
("Jreh.  336.J  And  Lawrence  Vallo  ia  not  sin^ar  ;  for  Mr.  Barring, 
ton  aisures  ua,  that  "  lord  Coke's  etymology  of  the  word  parliament 
"ftom  speaking  one's  mind  his  been  long  exploded.  If  onemi^tpre- 
"sume  (adds  he]  to  substitute  another  in  its  room  after  ao  many 
"guesses  by  others,  I  ahould  auppose  it  was  a  compound  of  the  two 
"  Celtic  words  parley  and  mmt,  or  laend.  Botb  these  words  are  to  be 
"  found  in  Bullet'a  Celtic  Dictionary  pubUshed  at  Besancon  in  175«.  Sd 
"toL  foL  He  renders  por/ry  by  the  French  infinitive  porfn- /  and  wo 
"uae  the  word  in  England  as  a  substantive,  v'li.  parity  ;  tnaa  or  tnnd 
"  ts  rendered  ^amiii,  aiendance.  The  word  parliament  therefore  bein^ 
"  resolved  into  its  constituent  ayllables,  may  not  improperly  be  said 
"to  s^ify  what  the  Indians  of  North  America  call  a  Great  Talk." 
(Ant.  Stat  48.)  I  shall  leave  it  to  the  reader  to  determine  which  of 
these  derivations  is  most  descriptive  of  a  parUament ;  and  perhi^  after 
■o  much  recondite  learning  it  may  appear  presumptuous  in  me  to 
observe,  that  parUament  imported  originally  nothing  more  than  a  coun< 
^  or  conference  i  andthat«>«it  in  parliament  has  no  more  ai^ificatioD 
than  it  has  in  impeachment,  engagement,  imprisonment,  hcreditiiment, 
and  s  thousand  othera  of  the  same  nature,  though  the  civilians  have 
adopted  a  similsr  <lertvstionj  viz.  testament  from  latari  menifm.  Taf . 
Civ.  Law.  70. 

Tot.  I.  24 
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by  them  into  all  tbe  countries  of  Euro{>e(  which  they  orer- 
ran  at  the  dissolution  of  the  Roman  empire.  Relics  of  vhich 
constitution,  under  various  modifications  and  changes,  are 
still  to  be  met  with  in  the  diets  of  Poland,  Germany,  and 
Sweden,  and  the  assembly  of  the  estates  in  France'  :  for  what 
is  there  now  called  the  parliament  is  only  the  supreme  court 
of  justice,  consisting  of  the  peers,  certain  dignified  eccteu- 
astics  and  judges  ;  which  neither  is  in  practice,  nor  is  sup- 
posed to  be  in  theory,  a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held 
immemorially,  under  the  several  names  of  mythel-tynath  or 

great  council,  mie/tel-getwite  or  great  meeting,  and 
[14S]     more  frequently  wilCetia-gemotc,  or  the  meeting  of 

wise  men.  It  was  also  styled  in  Latin,  commune  con- 
cilium  reffni,  magnum  conrilium  rfgii,  curia  magna,  conventtu 
magnatum  vel  firoccrum,  a*ti»a  geti^ralu,  and  sometimes  rem' 
mumtoM  regni  AngUae^.  We  have  instances  of  its  meeting  to 
order  the  affairs  of  the  kingdom,  to  make  new  laws,  and  to 
amend  the  old,  or,  as  Fleta*  expresses  it,  "  ncrvit  injuriii  emer- 
«'■  nofva  eotutiluere  remcdia"  so  early  as  the  reign  of  Ina  king 
of  the  West  Saxons,  Offa  king  of  the  Mercians,  and  Ethelbert 
king  of  Kent,  in  the  several  realms  of  the  heptarchy.  And, 
af^er  their  union,  the  mirror^  informs  us,  that  king  Alfred 
ordained  for  a  perpetual  usage,  that  these  councils  should 
meet  twice  in  the  year,  or  of^ner,  if  need  be,  to  treat  of  the 
government  of  God's  people  ;  how  they  should  keep  them- 
selves  from  sin,  should  live  in  quiet,  and  should  receive  right. 
Our  succeeding  Saxon  and  Danish  monarcha  held  frequent 
councils  of  this  sort,  as  appears  from  their  respective  codes 
of  laws ;  the  titles  whereof  usually  speak  them  to  be  enacted, 
either  by  the  king  with  the  advice  of  his  wittena-gemote,  or 
wise  men,  as,  "  hate  tiint  inttitula,  guae  Edgarut  rex  contiU* 
"  taflientum  tuorum  inttitvit ,-"  or  to  be  enacted  by  those  sages 

i  Glutll.  L  13.  t. ».  L  i.  t.  Vt.    rraC  * 
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wkh  the  advice  of  the  king,  u, "  Aon  mujudieia,  gwu  tafu- 
**  etitem  eontiUo  regit  EtheUiani  iruiituentnt  i"  or  lastlyi  to  be 
ducted  by  them  both  together,  as  "  Aate  tumt  ituHtutimut, 
**  qua*  rex  Kdmvadiu  et  efiireofii  ttd  cum  tttfiientiiiu  nda 
*'  m*tittterunt." 

TaxKB  is  also  no  doubt  but  these  great  councila  were 
occasionally  held  under  the  first  princes  of  the  Norman  line. 
Glanvil,  who  wrote  in  the  reign  of  Henry  the  second,  speak- 
ing of  the  particular  amount  of  an  amercement  in  the  aheriff 'a 
courts  says,  it  had  never  been  yet  aacertaioed  by  the  general 
Muze,  or  assembly,  but  waa  left  to  the  cuatom  of  particular 
countieBi.  Here  the  genera]  aasize  is  spoken  of  aa  a  meet- 
ing well  known,  and  its  statutes  or  deciaiona  are  put 
in  a  manifest  contradistinction  to  custom,  or  the  [149] 
common  law.  And  in  Edward  the  third's  time  an 
act  of  parliament,  made  in  the  reign  of  William  the  con- 
queror, was  fdeaded  in  the  case  of  the  abbey  of  St.  Edmund's- 
bury,  and  judicially  allowed  by  die  courtK 

Heitcb  it  indisputably  appears,  that  parliaments  or  general 
cotincils,  arc  coeval  with  the  kingdom  itaelf.  How  those  par- 
liaments were  constituted  and  composed,  is  another  qnesUon, 
which  has  been  matter  of  great  dispute  among  our  learned 
antiquaries;  and,  particularly,  whether  the  commons  were 
summoned  at  all ;  or  if  summoned,  at  what  period  they  began 
to  form  a  distinct  assembly.  But  it  is  not  my  intention  heie 
to  enter  into  controversies  of  this  sort.  I  hold  it  suffiaent 
that  it  is  generally  agreed,  that  in  the  main  the  consdtutioQ 
of  parliament,  as  it  now  stands,  waa  marked  out  so  long  ago 
as  the  seventeenth  year  of  king  John,  .^.  D.  1215,  in  the 
great  charter  granted  by  that  prince ;  wherein  he  promises 
to  Buromon  all  archbtahops,  bishops,  abbots,  earls,  and  greater 
barons,  personally ;  and  all  other  tenants  in  chief  under  the 
crown,  by  the  sheriff  and  bailiffs  ;  to  meet  at  a  certain  place. 
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with  fitHty  days  notice,  to  aueu  aldi  and  1011150  when 
iKceasaiy.  And  tbia  constitution  has  subnsted  in  fact  at 
leaat  from  the  year  1 366,  M  Hen.  III.  there  being  still  exiaoC 
writB  of  that  date,  to  summon  knights,  citizens  and  bnrgessea 
to  parliament  (3).  I  proceed  therefore  to  inquire  wtterein 
consists  tUs  conatitutiwi  of  parliament,  as  it  now  stands,  and 
has  stood  for  the  space  of  at  least  five  htindred  yean.  And 
in  the  prosecution  of  th\f  inquiry,  I  shall  consider,  firatt  tb« 
manner  and  time  of  its  assembling :  secondly,  its  constitneat 
parts:  thirdly,  the  laws  and  customs  relating  to  parliament, 
conudered  as  one  aggregate  body :  fourthly  and  fifUily,  the 
laws  Bitd  customs  relating  to  eafth  house  sepuately  and  dis< 
tinctly  taken  t  sixthly,  the  methods  of  proceeding,  and  of 
making  statutes,  in  both  houses:  and  lastly,  the  manner 
of  the  parliament's  adjournment,  prorogation,  and  disBolo- 

tion. 
^15Q}        I.  As  to  the  manner  and  time  of  assembling.  The 

parliament  is  regularly  to  be  summoned  by  the  king's 
writ  or  letter,  Issued  out  of  chancery  by  advice  of  the  privy 
council,  at  least  forty  days  before  it  begins  to  sit  (3J.  It  is  ■ 
branch  of  the  royal  prerogative,  that  no  parliament  can  be 
convened  by  its  own  authonty,  or  by  the  authority  of  any, 
except  the  king  alone.  And  this  prerogative  is  founded  upon 
very  good  reason.    For,  suppoing  it  had  a  right  to  meet 

,  (S)  The  oripn  and  pnigre*!  of  pulismenta  sad  oxu  coMthutiwi  vriQ 
be  diicaued  at  lar^  in  the.iupplementU  volume. 

(3)  This  is  &  provision  of  the  tnipia  chula  of  king  John :  /adeitut 
tummoneri,  &c.  ad  ixrtam  iliem  icilicel  ad  tennvaita  tpiadragiiita  diemtn 
ad  nu'niH  ei  ad  certtm  locum.  (Black.  M^.  Ch,  Joh,  14.}  It  ia  enfsrced 
by  7  &  8  W.  c.  2S.  which  cnKts,  th>t  there  thill  be  fortj  diy»  betweca 
the  t«stc  uid  Uie  return  of  the  writ  of  lummoni  t  Mid  this  tine  is  hj 
the  uniform  practice  since  the  union  extended  to  fifty  days.  (3  Matt. 
835.)  Thia  practice  wu  introduced  by  the  32d  article  of  the  act  of 
union,  which  required  that  time  between  the  teite  and  the  retum  flf 
iite  writ  gf  summons  for  the  first  psrUametit  ot  Great  Britain. 
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•pdntaneou^i  without  being  called  together,  h  is  impoeslUe 
to  conoeiTe  thkt  fdl  the  mamberi,  and  each  of  the  hotueit 
woald  agree  niwmroously  upon  the  proper  -time  and  place  of 
meetiag ;  and  if  half  of  the  member*  met,  and  half  abunted 
theNudres,  who  shall  determine  wliich  is  really  the  legisU- 
tive  body,  the  part  assembled,  or  that  which  stays  away .'  It 
is  therefore  neceaaary  that  the  paiiiament  should  be  called 
together  at  a  determinate  time  and  place  {  and  highly  becom- 
ing its  dignity  and  independence,  that  it  stumld  be  called 
together  by  none  but  one  of  its  own  constituent  parts :  and* 
frf  the  three  constitueiit  parts,  this  office  can  only  appertain 
to  the  king ;  as  he  is  a  single  person,  whose  will  may  be 
nnifbrra  and  steady  ;  the  first  person  in  the  nation,  being 
mperior  to  both  houses  in  dignity ;  and  the  only  branch  of 
the  legislature  that  has  a  separate  existence,  and  is  ciq>able 
«f  performing  any  act  at  a  time  when  no  parliament  is  in 
being'.  Nor  is  it  an  exception  to  this  mle  that,  by  some 
modern  statutes,  on  the  demise  of  a  king  or  queen,  if  them 
be  then  no  parliament  in  being,  the  last  parliament  revives, 
and  it  is  to  sit  again  for  six  months,  unless  dissolved  by  th£ 
successor :  for  this  revived  parliament  must  have  been  ori- 
l^nislly  summoned  by  the  crown  (i). 

It  is  true,  that  by  a  statute,  16  Car.  t.  c.  1.  it  waa    [ISIJ 
enacted,  that,  if  the  king  neglected  to  call  a  partia- 
ment  for  three  years,  the  peers  might  assemble  and  issue 
out  wiite  for  choosing  one ;  and,  in  case  of  neglect  of  the 
yeers,  the  constituents  might  meet  and  elect  one  themselvest 

[  Br  aaOnt  Hnewluil  liidlai  to  tbne     oUeh  (hrir  hirfniiu  bin  •BEnFdlli«%H 

tvnrii  ibe  Old  of  th«  mcfitk  eeaaary  ic  bMotfOKBretatiwrfwrrm^n^aFihelr^ 
■boBibed  (be  nOoHi  of  ikc  pcoplr.  »ho  Win,  or  xnu  1 10  which  ibe  Ibnutr  uiBiid 
VCR  (inuiiJIr  ebuMB  bf  Ibe  Kiml  4tatriui 


(4)  See  pB«e  189. 
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But  tlusi  if  ever  put  in  practice,  would  have  been  liable  to'  all 
tbe  inconveniences  I  faave  just  now  stated :  and  the  act  itself 
Was  esteemed  so  highly  detrimental  and  injunous  to  the 
royal  prerogative)  that  it  was  repealed  by  statute  1£  Car.  II. 
c.  1.    From  thence  tbereibre  no  precedent  can  be  dt«wn. 

It  is  also  true,  that  the  conveotion-parlianent,  which 
restored  king  Charles  the  second,  met  above  a  month  before 
his  return ;  the  lords  by  their  own  authority,  and  the  com- 
mons in  pursuance  ofwrits  issued  in  the  name  of  the  keepers 
ofthe  liberty  of  Ei^land  by  authority  of  parliament :  and  that 
■he  said  parliament  sat  till  the  twenty -ninth  of  Decembert 
full  seven  months  after  the  restoration ;  and  enacted  many 
laws,  several  of  which  arc  still  in  force.  But  this  was  for  the 
DccesMty  of  the  thing,  which  supersedes  all  law  ;  Ibr  if  they 
had  not  so  met,  it  was  morally  imposuble  that  the  kingdom 
should  have  been  settled  in  peace.  And  the  first  thing  done 
.  after  the  lung's  return  was  to  pass  an  act  declaring  tMs  to  be 
a  good  parliament,  notwithstanding  the  defect  of  the  king's 
writs'.  So  that,  as  the  royal  prerogative  was  chiefly  wounded 
by  their  so  meeting,  and  as  the  king  himself,  who  alone  had 
a  right  to  object,  consented  to  wave  the  objection,  this  cai>- 
not  be  drawn  into  an  example  in  prejudice  of  the  rights  of 
the  crown.  Besides  vre  should  also  remember,  that  it  was 
at  that  time  a  great  doubt  among  the  lawyers^,  whether  even 
this  healing  actunade  it  a  good  parliament ;  and  held  by  very 
many  in  the  negative :  though  it  seems  to  have  been  too  nice 
a  scruple  (s).  And  yet  out  of  abundant  caution,  it  was 
thought  necessary  to  confirm  its  acts  in  the  next  parliament, 
by  sutute  13  Car.  11,  c.  7.  &  c,  14. 


(5)  WiUism  Drake,  s  merchant  of  London,  wm  impeached  for 
writing  s  pamphlet  entitled,  TAt  Long  Parliament  revived,  in  which  h« 
ftiaintain^,  that  there  could  be  no  legiilUive  suthoritf  till  that  was 
legally  and  repilarly  diiiolved  by  the  king  and  the  two  house  of  par- 
liament, according  to  the  16  Car.  I.  e.  7.  Cmn.  year.  30  Nov.  IfieO. 
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It  1b  Hkewiu  tnioi  that  at  the  time  of  the  resolution, 
^.  D.  IfiSB,  the  lorda  uid  commonB  bjr  their  own  authority* 
and  upon  the  sumntonB  of  the  prince  of  Orange,  (afterwards 
king  Williamt)  met  in  a  convention,  and  therein  disposed  of 
the  crown  and  kingdom.  But  it  must  be  remembered,  that 
this  assembling  was  upon  a  like  principle  of  necessitf  as  at  the 
restoration ;  that  is,  upon  a  full  conrictian  that  king  Jamee 
Uie  second  had  abdicated  the  government,  and  that  the 
throne  was  thereby  Tacant  i  which  supposition  of  the  indivi- 
dual members  was  confirmed  hy  their  concurrent  resolution, 
when  they  actually  came  together.  And,  in  such  a  case  as 
the  palpable  vacancj  of  a  throne,  it  follows  ex  necettiiate  rei, 
that  the  form  of  the  royal  writs  must  be  laid  aside,  otherwise 
no  parliament  can  ever  meet  again.  For,  let  us  put  another 
possible  case,  and  suppose,  for  the  sake  of  argument,  that 
the  whole  royal  line  should  at  any  time  fail  and  become 
extinct,  which  would  indisputably  vacate  the  throne  :  in  this 
situation  it  seems  reaBonid}le  to  presume,  that  the  body  of  the 
nation,  consisting  of  lords  and  commons,  would  have  a  right 
to  meet  and  settle  the  government ;  otherwise  there  must  be 
DO  government  at  all.  And  upon  this  and  no  other  principle 
£d  the  convention  in  1 6S8  assemble.  The  vacancy  of  the 
throne  vaa  precedent  to  their  meeting  without  any  royal 
aummonst  not  a  cimsequence  of  it.  They  did  not  assemble 
without  writ,  and  then  make  the  throne  vacant ;  but,  the 
throne  being  previously  vacant  by  the  king's  abdication,  they 
assembled  without  writ,  as  they  must  do  if  they  assembled  at 
all.  Had  the  throne  been  full,  their  meeting  would  not  have 
been  regular;  but  as  it  was  really  empty,  such  meeting 
became  absolutely  necessary.  And  accordingly  it  is  declared 
by  statute  1  W.  and  M.  st.  1,  c.  1.  that  this  convention  was 
really  the  two  houses  of  parliament,  notwithstanding  the 
want  of  writs  or  other  defects  of  form.  So  that,  notwith- 
standing these  two  capital  exceptions,  which  were  justifiable 
tfniy  on  a  principle  of  uccesuty,  (and  each  of  which,  by  the 
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w«y>  induced  k  revolation  in  tbe  gorernnteBtt)  the  rale  bud 
down  ia  in  general  certaint  tbat  the  king,  wily,  can  convoke 
a  pariiament. 

And  this  by  the  ancient  Btatutes  of  the  realm'  he  is  bound 
to  do  every  yeari  or  oftener,  if  need  be.  Not  that  be  is,  or 
ever  was,  obliged  by  theae  Btatutes  to  call  a  nev  parliament 
every  year  ;  but  only  to  permit  a  parliament  to  sit  annusUr 
for  the  redress  of  grievances,  and  despatch  of  busioess,  if  need 
ie  (6).  These  last  vrorda  are  so  loose  and  vague,  that  such  of 


(6)  Mr.  Granville  Sharp,  in  ■  trextiae  puUUhed  Bome  yew*  igo, 
argued  ingcniouily  against  this  construction  of  the  4  Ed.  III.  uid 
muntuned,  that  the  words,  if  ntedbt,  referred  only  to  tbe  preceding 
word,  oftcitr.  So  thU  the  true  atgnificatian  was,  that  a  parliament 
should  be  held  once  every  year  *t  all  eventa ;  and  if  there  ahould  be  any 
oeed  to  bold  it  oftener,  theo  more  than  once.  (See  bis  DedwaUon,  &c. 
p.  166.)  The  cotemporary  records  of  parlianient,  in  some  of  which  it  It 
so  expressed  without  any  amb^^ty,  prove  beyond  ail  controversy  that 
this  is  the  true  conatruction.  In  ancient  times  many  favourite  Uw»  were 
frequently  re-enacted.  In  the  50  Ed.  III.  it  is  cipressly  and  absohitely 
declared, thataparliamentihould beheld onceayear.  CSmt.Parl.  No. 
166.)  In  the  I  K.  II.  we  find  again  another  petition  from  tbe  com- 
moDB,  that  a  pariiament  should  be  held  oace  a  year  atthtltatti  "^g» 
"filete  a  n™  Jil  S'  de  taiir  parltmeat  unfattt  par  «"  an  nWTaa,  ct  OM  n 
"lievamwaailt."  The  king's  answer  is,  "As  to  that  parliament  shall 
"be  held  every  year,  let  the  statutes  thereupon  be  kept  and  preserved  i 
*'  but  as  to  tlie  place  where  the  parliament  shall  be  held,  the  king  wiU 
"therein  do  hia  pleasure."  ("Ret.  Pari  No.  95.)  And  in  the  next yeari 
the  king  declared  he  had  summoned  the  parliament,  becatue  it  wa« 
ordained  that  parliament  should  be  held  once  a  year.  CBat.  Pari  2  R.  II. 
No.  4.) 

But  lean  by  no  meani  agree  with  Mr.  Sharp,  and  those  who  contend 
that  it  is  tlie  meaning  of  these  record*  and  statutes  that  there  should  be 
an  election  every  year.  The  word  parliament  atthat  time  did  not  neces- 
sarily include  any  auch  idea;  for  it  is  every  where  applied  to  a  setsion 
withoutanydislinction,  whether  it  was  held  after  aprorogationoradiaao- 
lution.  fSat.  FaripaiiimJ  It  is  true  that  for  sometime  after  tbe  houae 
of  commons  was  regularly  ettablishcd  dissolutions  were  frequent;  for  at 
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«ur  meouichB  m  mre  inellned  to  ganm  without  pa^a- 
mentb,  neglect**)  ttie  coufoking  them  sometiipee  (or  >  Tsry 
considenble  period]  under  pretence  that  there  was  no  need 
of  them.  But,  to  remcdj' thist  by  the  statute  IfiCar.  II.c.  I. 
it »  enacted,  that  the  fitting  wad  holding  of  pariiamenu  shall 
act  be  inurmitted  abore  three  yean  at  the  moat  And  by  the 
atatuta  I  W.  and  M.  it.  3.  c.  3^  it  is  declared  to  be  one  of  the 
nights  of  the  people,  that  for  redress  of  ail  grierances,  and 
fi>r  the  amending,  strengthening,  and  preserving  the  lair^ 
pariiamenta  ought  to  be  hKidJi-ejutntly.  And  tliis  indefimU 
fregxtenty  is  agun  reduced  to  a  certaintf  bj  sUtute  6  W.  fc  M, 
c.  3.  wliich  enacts,  as  tiie  statute  of  Charles  the  second  had 

that  time  the  elector*  were  fbw,  uid  a  hU  in  psrlisment  wm  cauidered 
rither  a  burden  to  be  arolded  thuisdiitinctioii  tobeiolidtedt  and  the  j 
membera  were  not  enabled  to  recorer  their  wagva  till  the  king  had  dii. 
•barged  them  ftom  further  attetidance,  by  puttiDf  an  end  to  the  parlia- 
ment: In  the  first  reigni  after  the  repreaentatioD  of  the  commona  was 
eatabliahed,  the  duntion  and  intermiMiou*  of  pariiamenta  were  abort  i 
but  for  leTcral  reigiu  preceding  the  revolution,  both  bad  become  ex- 
ten^d  to  aocb  a  length,  that  it  became  aeceaaary  (or  the  parliameot 
1o  interpoae  its  authority,  and  Bz  some  Units  to  its  own  esiitence. 

In  the  following  rngtx,  the  loagMt  durations  M\d  iotanitis^m 
were  nearly  as  follow : 


rj.  1 

Ckiu. 

.     _17. 

-._     ^     ^A 

See  tbe  printed  Report  of  the  Committee  to  esamine  Preeedats  hi 
Espcadunents,  19  Apiil  1791,  (p.  16.  tt  ttq.J  In  IreLand  there  was  Dp 
r^ular  meeting  of  the  pariiament  fimn  1068  till  1693 1  and  from  the 
reign  of  Queen  Anne  in  1703,  it  aasembltd  pnlj  <mce  in  two  jvan,  till 
1783  I  since  which  time  it  hlS  sat  ^tj  jtr  m  in  SngbauL  fXW 
MMMtiur.  419.} 

TOL.  I.       as 
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done  before,  that  «'  new  pvlUment  ■halt  be  cMud  vithia 
arae  years"  after  the  detenninktion  of  the  former  (7). 

li.  The  constituent  parts  of  a  parliament  are  tite  next 
<d)jects  of  our  inquiry.  And  these  are,  the  king's  majesty, 
tatting  there  in  his  n>y«l  pcdhica)  capacity,  and  the  three 
estates  of  the  realm ;  the  lords  spirituiJ,  the  lords  temponJ^ 
(who  sit,  togedier  with  the  king,  in  on&  house)  and  the  com- 
mons, who  sit  by  themselves  in  another.  And  the  king  aai 
these  three  estates,  together,  form  the  great- corporation  of 
body  politic  of  the  kingdom",  of  which  the  king  ia  said  tA 
be  cafitti,  prtnnfttvmy  etfinia.  For  upon  their  coming  together 
the  king  meets  them,  either  in  person  or  by  representation ; 
vithout  wUcb  tlisrA  can  be  HO  be^nning  of  a  parliament ' : 

and  he  also  has  alone  t\\t:  power  of  dissolving  them. 
£IS4]        Iris  highly  ncLCesaary  for  preserving  the  balance  of 

the  constitution,  that  the  executive  power  should  be 
a  branch,  though  not  the  whole,  of  the  legislative.  The  total 
unionof  themi  wehave  seen,  would  be  productive  of  tyranny; 
the  total  disjunction  of  them,  for  the  present,  would  in  the  end 


(7)  Thb  put  of  the  statute  6  W.  Et  M.  c.  2.  confirms  the  statute 
16  Cu-.  II.  c.  I.  in  declaring,  that  there  shall  not  be  a  bager  interval 
than  three  years  atler  a  dissolution  ;  but  the  16  Car.  II.  seems  to  be 
more  extensiTc  in  its  operation,  by  providing'  that  there  shall  not  be  an 
intermission  of  more  than  three  years  sfler  any  ■itting'  of  Parliament, 
which  will  extend  also  to  a.  prorogation.  But  as  the  matiny  act,  and 
the  land-tax  and  malt-tax  acts  are  passed  far  one  year  only,  these 
two  statutes  are  nowof  little  avail,  for  the  parliament  must  necessarily 
be  summoned  for  the  despatch  of  business  once  every  year.  In  ancient 
times,  especially  befiire  the  abolition  of  the  feudal  tenures  at  the  resto- 
ration of  Ch.  II.  ourkinifs  had  such  a  revenue,  independent  of  pariU- 
ment,  that  they  were  enabled  lo  reign  many  yesra  together  without  the 
assistance' of  pariiament,  and  bi  deGcnce  of  the  stataes  mentiwied  in 
ihe  preceding  note. 
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pToducB  tht  wane  effects*  by  cauiing  tjiat  imioo  agoiiut  which 
it  seems  to  provide.  The  legislative  would  soon  become  ty- 
rauiical,  by  maUng  ccmtiaual  encroacbmentst  and  gradually 
assuming  to  itself  the  rights  of  the  executive  power.  Thus 
the  long  parliament  of  Charles  the  first,  while  it  acted  in  a 
ooostitutioDal  maimer  with  the  royal  concurrence)  redressed 
many  heavy  grievances  and  established  many  salutary  laws. 
But  when  the  two  houses  assumed  the  power  of  legislation,  in 
excluuMt  of  the  royal  authority,  they  soon  after  assumed  like* 
wise  the  reins  of  administration ;  and,  in  consequence  of  these 
imited  powers,  overturned  both  church  and  state,  and  esta- 
blished  a  worse  oppresuon  than  any  they  pretended  to  remedy. 
To  hinder  therefore  any  such  encroachments,  the  king  Is 
himself  a  pan  of  the  pariiament:  and,  as  this  is  the  reason  of 
his  being  so,  very  properly  therefore  the  slure  of  legislation, 
which  the  constitution  has  placed  in  the  crown,  consists  io 
the  power  of  rejecting  rather  than  retohnngi  this  being  suffi- 
cient to  answer  the  end  proposed.  For  we  may  apply  to  the 
royal  negative,  in  this  instance,  what  Cicero  observes  of  the 
negaitire  of  the  Roman  tribunes,  that  the  crown  has  not  any 
power  of  doing  wrong,  but  merely  q{  ftreventing  wrong  from 
being  donep.  The  crokni' cannot  begin  of  itself  any  altera- 
tions in  the  present  established  law ;  but  it  may  approve  or 
disai^rove  of  the  alterations  suggested  and  consented  to  by 
the  two  houses.  The  legislative  therefore  cannot  abridge 
the  executive  power  of  any  rights  which  it  now  has  by  law, 
without  its  own  consent ;  since  the  law  must  perpetually  stand 
as  it  DOW  does,  unless  ^  the  powers  will ,  agree  to  alter  it 
And  herein  indeed  c<H)aists  the  true  excellence  of  the  English 
govemmsnt,  tlut  all  tbe  puts  of  it  form  amutual  check 
upon  each  other.  In  the  legislatute,  the  people  are  a  [ISSJ 
check  upon  the  nobility,  and  the  nobility  a  check  upon 
the  people ;  by  themutual  privilege  of  rejecting  what  the  other 
has  resolved:  while  the  king  is  a  check  upon  both,  which 

P  B«llh-.iiaali  piaiia  Ml  kgc  Injnthc  Ikfimdw  potrMlHi  idmit.  iniSi  Rttodi  nB- 
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preserves  the  executive  power  fnmi  encroKhmenta.  And 
this  rery  executive  power  is  agidn  checked  and  kept  within 
due  bounds  by  the  two  houses,  through  the  privilege  they 
IwTe  of  inquiring  into,'  impeaching,  said  punishing  the  con- 
duct (not  indeed  of  the  kingv,  which  would  destroy  his  con- 
stitutioDsl  independence ;  but,  irtiich  is  more  beneficdsl  to 
the  public)  of  his  evil  and  pernicious  counsellors.  Thus  every 
branch  of  oar  civil  polity  supports  and  is  supported,  regu- 
lates and  is  regulated,  by  the  rest:  fi>r  the  two  houses  natu- 
rally drawmg  in  two  directions  of  opposite  Interest,  and  the 
prerogative  in  another  still  different  from  them  botbi  they 
mutually  keep  each  other  from  exceeding  their  proper  limits ; 
while  the  whole  is  prevented  from  separation,  and  artificially 
connected  together  by  the  mixed  nature  of  the  crown,  which 
is  a  part  of  the  leg^lative,  and  the  sole  executive  magiatrvtc. 
Like  three  distinct  powers  in  mechanics,  they  jointly  impel 
the  machine  of  government  in  a  direction  different  fraih  wlnt 
either,  acting  by  itself,  would  have  done ;  but  at  the  same 
time  in  a  direction  partaking  of  each,  snd  formed  out  (rf  all ; 
ft  direction  which  constitutes  the  true  line  of  the  liberty  aod 
hqquness  of  the  communityi 

LxT  us  now  consider  these  constituent  parts  of  the  sove- 
ragn  power,  or  parliament,'  each  in  a  separate  view.  The* 
king**  majesty  will  be  the  subject  of  the  next,  and  many  sub- 
Mquent  chapters,  to  which  we  must  at  present  refer. 

Trk  next  In  order  are  the  spiritual  lords.  These  cmsist  of 
two  archbishops,  and  twenty -four  hitbopa;  and  at  the  disso- 
lution of  monasteries  by  Henry  VUI,  cMtsisted  likewise  of 
twenty-^x  mitred  abbots,  and  two  priors 'i  a  very  consider- 
able body,  and  in  tbo«e  times  equal  in  number  to  the  tempo- 
ral nobility*  (8).  All  these  hold,  or  are  supposed  to  hold,  cer- 
tain ancient  baronies  under  the  king:  for  William  the  oon- 

<sni.uc.r.n.fcjfc  »sditft.ta«.i.*.r.  ,a,.Uu.vr. 

(S)  Id  the  |dmoe  referred  to,  lotA  Coke  uyi  there  were  twenty. 
seven  abbou  nd  two  priocs,  md  ha  is  there  silent  mpeeti^  4w 
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qaaror  thought  proper  to  change  the  Bpiritual  tenure  of  frenk- 

■Imaign  or  free  alms,  under  whk^  the  biahopB  held  their  laoda 
during  the  Saxon  goveramenti  into  the  ieodal  or  Norman 
tenure  by  benmf ;  which  subjected  their  estatea  to  aU  dril 
charges  and  aueaamenta,  from  which  they  were  before  es' 
einpt  ■  t  and,  in  right  of  aucceaaion  to  tiioM  baroniea,  which 
were  unalienable  from  their  respective  Higtijtiyii,  the  biahopa 
and  abbotawere  allowed  tiwiraeauinthehooae  of  lords'.  But 
though  these  lords  apiritual  are  in  the  eye  of  the  hiw  a  distinct 
estate  from  the  lords  temporal,  and  are  so  distinguished  in 
most  of  our  acts  of  parliament,  yet  in  practice  they  are  usually 
blended  together  under  the  one  name  of  the  lord*  j  they  inter- 
mix in  thur  votes;,  and  the  majority  of  such  intermixtore 
joins  both  estates.  And  from  this  want  of  a  separate  aaaembly 
and  separate  negative  of  the  prelates,  some  writers  have  ar- 
gued" very  cogently*  that  the  lords  apiritual  and  temporal  are 
itow  in  reality  only  one  estate  *  i  n  hich  is  unquestiooably  true 
in  every  effectual  sense,  though  the  ancient  distinction  be- 
tween them  still  nominally  omtihues.  ForifabiU  should  pas* 
their  house,  there  is  .no  doubt  of  its  validity,  though  every 
lord  spiritual  should  vote  against  itj  of  which  Seldeo*,  and 


number  of  the  temporal  peen  i  but  in  the  firtt  p«^  of  the  4th  Institute, 
he  telb  ui  their  number,  when  he  it  then  writing',  U  106,  sod  tlw 
number  of  the  commooi  493. 

(9)  No  ntionsl  or  indent  principle  etn  periiaps  be  suggested,  . 
why  the  Ushops  riumld  not  bare  exactly  the  same  lepsUtiTe  functions 
•I  the  other  peers  of  psrliunent ;  the  style  of  the  house  of  lords,  vis. 
the  losdi  *|riritusl  and  teinpor*].  wsa  probably  intended  si  a  eomplii 
moit  to  the  Uibopi,  to  eipicii  the  precedence  which  they  ire  entitled 
to  beibre  dl  the  temporal  baroiu,  which  MifinsUy  wsi  the  oaiy  cha- 
racter that  gave  a  daim  to  a  BcU  in  the  house  sfknds.    Unkss  prece- 
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sir  Eward  Coher,  give  mai^r  iostuice*;  M)  on  the  otber 
hand)  I  presume  it  would  be.equalljr  good*  if  the  lords  tern- 
janX  present  were  iufcrtor  to  the  bishops  iuj  number,  aod 
every  <aie  of  those  temporal  lorda  gave  his  vote  to  reject 
the  ImU;  thou^  sir  Edward  Coke  seems  to  doubt  ■  whether 
this  would .  not  be   sn  ordinanet,   rather  than   an  aci,  of 

parliaroeDt. 
[1573        Tus  lords  temporal  consiBt  of  all  the  peers  of  the 

realm  (the  bishops  not  being  in  strictness  held  to  be 
such,  but  merely  lords  of  parliament  >)  by  whatever  title  of 
nobility  distinguished ;-  dukes,  raarquisseB,  caris,  nscoimts,  or 
bavoQs;  of  which  dignities  we  shall  ^Mk  more  hereafter. 
S<nae  of  these  sit  by  descent,  as  do  all  ancient  peers  ;^  some 
by  creation,  as  do  all  new-made  ones;  others,  since  thcunioo 
with  Scotland,  by  election,  which  is  the  case  of  the  sixteen 
peers,  who  represent  the  body  of  the  Scots,  nobility.  Their 
number  is  indefinite,  and  may  be  increased  u  will  by  the 
power  of  the  crown :  and  once,  in  the  reig;n  of  queen  Anne, 
there  was  an  instance  of  creating  no  less  than  twelve  together ; 
in  contemplation  of  which,  in  the  re^^  of  king  George  the 


k  ii  bolitui  by  ihe  Jwlgn,  J  Hm.  VIIL  tint 
the  kiDg  may  bold  ■  pqridinenl  vitbmil  my 
■jqritual  lonji.  Thii  wh  ■!»  nurnipliApil  [n 
Ikel  in  (he  iwo  Ant  parlumenu  oT  ChitjiH 


dents  could  be  found  to  the  contrary,  there  Beemi  to  be  no  reuon  to 
doubt,  but  that  any  act  it  this  day  would  be  valid,  though  all  the  tem- 
poral lord*  or  all  the  spiritual  lords  were  ahscnL 

In  the  1  Elii.  c.  3.  the  style  of  the  parliament  is,  the  lord*  and  com- 
mons in  parliament  assembled  ;  biit  tliere  it  the  same  style  used  also 
in  t  Elic.  c.  11.  a  revenue  act.  Lord  MounUnorres  informs  u*,  that  on 
the  IBtli  Feb.  1641,  a  motion  waa  made  in  the  Iriih  houie  of  lonls, 
"  That  as  all  the  bishops  were  a^nst  a  representation  about  certain 
■'  gricvaacea,  the  lords  spiritual  should  net  be  namedt  upon  which  the 
"  jud^B  were  consulted ;  and  their  opinion  was,  that  in  any  act  or 
"  order  which  passad,  it  must  be  entered  by  the  lords  apiritaal  and 
"tempgnd."    l.Vol.344. 
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fint,  n  biU^iMBantt^e  lievsa  of  lohls,  and  wh; cauDt«Banc«id 
t^'lfae  thon  mudatrf  iiftv  )iiditin|f^tlc  imlnber  oi  tho  paen^ 
Tbw tna- thought' by  apme  to  proiBin.B.gTeM  acquiaitMn  to 
tbfKoariititubsn,  byNstrainuig  the  pitKogtHtrc  frtnu  gMiung 
the  'aacendnftt  in  tfaat  migwt  aBBcmbljrt  by  pbniitig  ift  at 
pledsmeian  miliinilied  HUitiImI' of  new  created  lorda.  iButtb* 
Utl  i^iBl<rcttshcd  and  nuscarried  in  the  hobsto  of  cojbmoMi 
Whok&'lAiufiBg  MBnben  were  then  dcflirauB  to  k»ep  Hi*  ' 
iffetnms'to'tlnotker  home  uop«i  taul««ty  u  powible. 
''  THSidistinetioilttf  nitkand  honorh  aecemnrjiativotf 
w«n^[aT«nMd  Btito  :  in  oidce  ta  rewird  Htdi'  «s  ar*  enaineBt 
for  tksb'isenices.to  the  pnblicf  in  a  manner  the  most  de> 
^tabte  to  individual^)  and  .yet  without  harden  to  the  conunu- 
■aty  j-excitiiig  thereby  an  ambWous  yetlaa&Ue  ardor,'  and 
gmSDMiB  cdkttUtkmiin-otfaars.  And  etnulstioD,  ^or  tirtuom 
ainbitian>  is. a  apriag  ofactiiHii  which,  however.dangcroUB  or 
iaffidioia  in-a  niere^  rep«blic  br  under  a  'de^mtic  sway,  will , 
«eMaii)^>be  Uteaded  with,  good  effects  uhder,  a  free  manar- 
chy^where,,  w^outidaotroyingits  existence,  its  e»;eBaeB 
nay  be.oontine^  reatruned  by  that  Buperior  power,  from 
which  aU  honor  as  derived.  Such*  a  sjurit,  wb«n  Bationally 
^Silted,  gives  life  and  vigor  to  the  communhy ;  it  sets  all 
the  wheels  of  govemnient  in  Aiotiast  which,  under 
jt  wise  regulator,  may  be  directed  to  any  beneficial  [158] 
purpose ;  and  thereby  every,  individual  may  be  made 
subservient  to  the  public  good*  while  he  princ^udly  means  to 
promote  his  own  particular  views.  A  body  of  nobility  is  also 
laoiK  pecuUarly  necessary  in  our  mixed  and  compounded  - 
conatitutioB,  in  order  to  tuppoK  the  rights  of  both  the  crown 
Mtd.the  people,  by  forming  a  barrier  to  withstand  the  en- 
croachments of  both.  It  creates  and  preserves  that  graduu} 
scale  of  dignity,  which  proceeds  from  the  peasant  to  the 
prince  ;  rising  like  a  pyramid  from  a  broad  foundation,  and 
diminishing  to  a  point  as  it  rises.  It  is  this  ascending  and 
contracting  proportion  that  adds  stability  to  any  government ; 
for  when  the  departure  is  sudden  fram  one  extreme  to  ano- 
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tber,  we  mxf  proiumace  that  state  to  be  prtfcuioas.  The  ik>> 
bilitf  therefore  are  the  luIlBn,  which  are  reaied  from  amon^ 
Ae  people,  more  immediately  to  mpport  the  thrane;  and,  U* 
that  fiiUSt  thef  mutt  alao  be  buried  under  iti  miuu.  Accord- 
uiglf ,  vhen  in  itx  laat  century  the  commons  bad  detenniaed 
to  extirpate  monarchy,  they  also  TOted  the  house  of  hards  to 
be  useleas  and  dangeroas.  And  since  dtles  of  nolnlity  bm 
thus  expedient  in  tlw  Btate,  it  is  also  expedient  that  thev 
owners  should  farm  an  independent  and  aepaiate  branch  of 
the  tegialature.  If  they  were  confbnnded  with  the  mass  of 
tlie  peoplot  and  like  them  had  only  a  rote  in  electii^  rvpn- 
sentatives,  their  privil^es  would  soon  be  borne  down  and 
overwhelmed  by  the  popular  torrent*  which  wotild  efecttuUy 
level  all  dittiactions.  It  is  therefore  highly  necessary  that 
the  body  of  nobles  should  have  a  distinct  assembly,  distiiKt 
detiberatitmt,  and  Satinet  powers  from  the  commixis. 

Tke  commons  consist  of  all  such  men  of  property  in  ths 
kingdom  (lO),  as  have  not  seats  in  the  house  of  lords ;  every 
one  of  which  has  a  voice  in  parliament,  eidwr  personally,  or 
by  his  representatives .  In  a  free  state  every  man,  who  ia 
supposed  a  free  agent,  ought  to  be  in  some  measure  his  own 
governor;  and  therefore  a  branch  at  least  of  the  legislative 
power  should  reude  In  the  whole  body  of  the  people.  And 
this  power,  when  the  territories  of  the  state  are  small  and  its 
dtizcns  easily  known,  should  be  exercised  by  the 
[159]'  people  in  their  aggregate  or  collective  capacity,  as 
was  wisely  orduned  in  the  petty  republics  of  Greece) 
and  the  first  rutUments  of  the  Roman  sUte.  But  this  will  be 
highly  inconvenient,  when  the  public  territory  is  extended  to 
any  considerable  degree,  and  the  number  of  citizens  is  in- 


(10)  The  vard  common*,  in  its  preMot  ordinuy  tignificstion,  cooi- 
priscs  ill  the  people  who  u«  under  the  rsnk  of  peer*,  without  snj 
regsrd  to  property  i  but,  in  iu  ori^nil  «ignif(cati<in,  it  wsi  confined  to 
those  only  who  had  ■  right  to  lit,  or  bad  a  ngh\  to  rote  for  repmen. 
tfdTSt  Ip  the  hoove  of  CD 
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creased.  Thoa  wh«n,  aft«r  the  ucul  ww,  all  the  buiyhen  of 
Italy  were  admitted  free  citizens  ot  Roiiie>  and  each  had  a  vote 
ID  the  public  oasembUe*,  it  became  imposiible  to  diatinguiah 
the  apurious  from  tlie  real  voter,  and  from,  that  time  all  elec- 
tioai  tad  pi^ttlar  deiiberatioat  grew  tumulttiouB  and  diaor- 
derly;  which  paved  the  way  for  Mariusand  Sylla,  Pompey 
and  Cziar,  to  trample  on  the  libertiea  of  their  country,  and 
at, last  to  dissolve  the  commonwealth.  In  so  large  a  state  aa 
ours  it  is  therefore  very  wisely  c<»>trived,  that  the  people 
should  do  that  by  their  representativea,  which  it  is  impracti' 
cable  to  perfortn  in  person ;  representatives,  chosen  by  a  num- 
ber of  minute  and  separate  diatiicts,  wherein  all  the  voters  are, 
«r  eaaily  may  bCi  distinguished.  The  counties  are  therefore 
represented  by  knights,  elected  by  the  proprietors  of  lands : 
the  cities  and  boroughs  are  represented  by  citizens  and  bur' 
gesaes,  chosen  by  the  mercant^e  part  or  supposed  trading  in- 
terest of  the  nation  i  much  in  the  aante  manner  as  the  burghers 
in  the  diet  of  Sweden  are  chosen  by  the  corporate  towns, 
Stockholm  sending  four,  as  London. does  with  us,  othGf|||||ties 
two,  and  some  only  one  i".  The  number  of  English  represent- 
atives is  S13,  and  Scots  45;  in  all  558.  And  every  mem- 
ber, though  chosen  by  one  particular  dlstiict,  when  elected 
and  returned  serves  for  the  whole  realm.  For  the  end  of  his 
coming  thither  is  not  particular,  but  general ;  not  barely  to 
advantage  his  constituents,  but  the  eomMon  wealth;  to  advise 
his  majesty  (asappears  from  the  writ  of  summons')  "  drcom- 
**  muni  tontiHo  lufler  negotiU  quHiudajn  arduit  et  urgenli&u; 
^^  rfgem,  atatum,  et  defentianem  regni ylngUat  el  eccletiae  jtn- 
"  gUtanae  toncementtbu*."  And  tjif  refore  he  is  not  bound, 
like  a  deputy  in  the  united  provinces,  to  consult  with,  or  take 
the  advice  of,  his  constituents  upon  any  particular  point,  un- 
less he  himself  thinks  It  proper  or  prudent  so  to  do. 

These  are  the  ctmstituent  parts  of  a  parliament;   Q60] 
the  king,  the  lords  spiritual  and  temporal,  and  (he  com- 
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mcHiB.  PtW,  of  irtiich  each  b  ao  necentrj',  thit  tbe  cotuetit 
of  all  three  ii  required  to  make  unj  new  Ulr  that  ahdl  bind  the 
nibject.  Whatever  is  enacted  for  lav  bf  onei  or  b^'  two  onl;^, 
of  the  three  Is  no  statute ;  and  to  it  no  regard  ii  doe,  unlesa 
b)  matters  relating  to  their  own  pririleges.  For  though^,  fai 
the  times  of  madness  and  anarchy,  the  commons  ooce  paased 
avote''^'*  thatwhateTer  is  enacted  or  declared  for  law  b^  the 
"  commons  in  parliament  assembled  hath  the  force  of  law ; 
**  and  all  Uic  people  of  this  nation  are  concluded  thei^jr, 
**  although  the  consent  and  concurrence  of  the  king  or  house 
**  of  peers  be  not  had  thereto  (II);"  yet,  when  the  constita- 
tlon  was  restored  in  all  its  forms,  it  was  paitictJariy  enacted 
by  sutute  IsCar.  II.  c.  I.thatif  anypenonshall  maficionaly 
or  advisedly  affirm,  that  bath  or  chher  of  the  houses  of  par- 
liament have  any  legidative  authority  without  the  king,  such 
person  shall  incur  all  the  penalties  of  a  firarmunire. 

III.  Wk  are  next  to  examine  the  laws  and  customs  relat- 
faig^  parliament,  thus  united  together  and  conudered  as 
one  «|gregate  body. 

Thk  power  and  jurisdiction  of  paitiament,  says  ur  Ed- 
ward Coke  *,  is  so  transcendent  and  absolute,  that  it  cannot 
be  confined,  either  for  causes  or  persons,  within  any  bounds. 
And  of  this  high  court,  he  adds,  it  may  be  truly  said,  **  «f  on- 
**  tiqutlatem  i/tccte;  ft  velvatUrima  ;  ti  dignitatem^  e»t  honora- 
**  tU*ima;*i  juri*dicHonem,e»i  tafiaeitttma."  It  hath  sovereign 
and  uncontrollable  authority  in  the  making,  confirming,  en- 
larg^g,  restraining,  abrogating,  repealing,  reviving,  and  ex- 
pounding  of  laws,  concerning  matters  of  all  possible  denomi- 
nations, ecclesiastical,  or  temporal,  civil,  military,  maritimof 
or  criminal :  this  being  the  place  where  that  absolute  despotic 
power,  which  must  in  all  governments  inside  somewhere,  is 


(11)  ThU  wu  a  naturU  prologue  to  the  tnficsl  Aama  which  was 
perfonncd  on  the  30tb  of  the  aaine  DMQth. 
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intnuted  I^  tbe  conftUutioa  of  theae  kingdonu.  All  tnu- 
chiefi  ntd  gmnnCcB,  apentiooa  and  remediet,  that  trena- 
cand  tlw  ordinaiy  courae  of  the  lawa>  are  within  the  reach  ol 
thia  eKtraordinary  tiibunal.  It  can  regrulate  or  aew-model  th» 
•ucceauMt  to  the  cnnmi  w  vaa  done  in  the  reign  of  Hcnrf 
VIII  and  William  III.  It  can  alter  the  eatabliahed  retig^ 
of  the  land ;  aa  waa  d(Hke  io  a  variety  of  inatancea,  in  the  reigna 
of  king  Henry  VIII  and  lus  three  children.  It  can  change 
hmI  create  a^ah  even  the  constitution  of  the  kingdom  and 
of  parfiamenu  thenuclvea ;  as  waa  done  by  the  act  of  union, 
and  the  aeverml  atMutes  fbctrienniaLand  eeptennial  election!. 
It  can,  in  abort,  do  every  thing  that  is  not  naturally  impoa- 
■iUe  i  and  therefore  aome  have  not  scrupled  to  call  iu  power, 
I^  a  figure  t>ther  too  bold,  the  omnipotence  of  parlia- 
ment (13J.  True  it  is,  thai  what  the  parliament  doth,  ne 
MHhority  upon  earth  can  undo.  .  So  that  it  ia  a  matter  mott 
eaaentiBt  to  the  libertiea  of  this  kingdom,  that  auch  members 
be  delegated  to  thia  important  trust,  as  are  most  eminent  tow 
their  probity,  their  fortitude,  and  their  knowledge  i  for  it  waa 
a  known  ayophtbegm  of  the  great  lord  treaaurer  Burleigh, 
**  that  England  coUld  never  be  romed  but  by  a  parliament  t"  . 
•nd,  as  ur  Matthew  Hale  observes  f,  this  being  the  hj^beM 
jud  greatest  court,  over  which  none  other  can  have  jurisdic* 
tion  in  the  ^gdom,  if  by  any  means  a  miagovemment  should 
any  way  foil  upon  it,  the  subjects  of  thia  kingdom  are  left 
'irithout  all  manner  of  remedy.    To  the  same  purpose  tba 


(13)  De  Ldme  hai  im|M«Ted  npontlut,  and  hu,  I  think,  unwu- 
ranUUy  aMcrted.  that  "it  it  %  fludunental  i^nciplc  with  the  En^ 
"  liih  lawyers,  that  ^riianent  can  do  eteay  thing  but  make  a  woman 
'■  a  man,  and  aman  m  woman."  (p.  134.)  The  omnipolenpe  of  partis 
ment  rigniflea  noUiiag  more  than  the  Mtpreme  aorettiga  power  of  the 
atat«,  or  s  power  of  »ctioD  uncontrolled  by  any  auperior.  Inthisaenss^ 
the  king,  in  the  exerejae  of  hit  prerogstiTei,  and  the  houseof  lordiin 
the  iirterpretation  of  Uwa,  are  also  omnipotent ;  that  ii^  free  from  the 
cfotial  of  any  loperior  pmvided  by  the  conftitntion. 


16t  T^  RIGHTS  BOOK  I. 

president  Montesquieu,  though  I  trust  too  hastUfj  presages*, 
that  as  Some,  Sparta,  and  Carthage  hdTe  lost  their  liberty 
and  perished,  so  the  constitution  of  Eogland  will  in  time  lose 
its  liberty,  will  perish;  it  will  peiish,  whenever  the  legisla- 
tive power  shall  become  more  corrupt  than  the  executive. 

It  must  be  owned  that  Mr.  Locke  >>,  and  other  theoretical 
writers,  have  held,  that  *^  there  remains  still  inherent  in  the 
"  people  a  supreme  power  to  remove  or  niter  the  legislative, 
*'  when  they  find  the  lefpsladve  mx  contrary  to  the  trsst  re- 
M  posed  in  them.:  for,  when  such  trust  is  abusedi  it  is  thereby 
"  forfeited,  and  devolves  to  those  who  gave  it,"     But  how* 

ever  just  this  conchisioo  may  be  in  theory,  we  cannM 
1^1623     practically  ad(^  it,  nor  take  any  legol  stepa  for  car- 

ryii^  it  into  exectition,  under  any  dispensatimi  of 
government  at  present  actually  existing.  For  this  devohition 
of  power,  to  the  people  at  large,  includes  in  it  a  dlsaolutiDn 
of  the  whote  form  of  government  cstiAlished  by  that  people ; 
reduces  all  the  membNs  to  their  original  state  of  equali^; 
-and,  by  annihilating  the  sovereign  power,  repeals  all  poutive 
laws  whatsoever  before  enacted.  No  human  laws  will  there- 
fore suppose  a  case,  which  at  once  must  destroy  all  law,  and 
compel  men  to  build  afresh  upon  a  new  foundation ;  nor  will 
they  make  provision  for  so  desperate  an  evei^  as  must  ren- 
der all  legal  provisions  ineffectual '.  So  long  therefore  as  the 
English  constitution  lasts,  wfc  may  venture  to  affirm,  that  the 
power  of  parliament  is  absolute  and  without  control. 

Ih  order  to  prevent  the  mischieft  that  might  arise,  by 
placing  this  extensive  authority  in  hands-thatare  either  inca- 
pable, or  else  improper,  (p  manage  it,  it  is  provided  by  the 
custom  and  law  of  parliamenti,  that  no  one  shall  sit  or  vote 
in  either  house,  unless  he  be  twenty-one  ^ears  of  age.  This 
is  also  expressly  declared  by  statute  7  h  S  W.  III.  c.  35. 
.  with  regard  to'thp  house  of  commons ;  doubts  having  ariseo, 
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from  some  contradletory  ad^tcathiHi,  whether  or  no  *  mi- 
nor waa  incapKciuted  from  sitting  in  that  bouse^  ()3).  It  is 
also  enacted  by  statute  7  Jat.  I.  c.  0.  that  no  member  be  per- 
mitted to  enter  into  the  house  of  commons,  till  he  hath  taken  . 
the  oath  of  allegiance  beftrc  the  lord  steward  or  his  depu- 
ty (U):  and  by  30  Car.  It.  st.  3.  and  1  Geo.  I.  c.  13.  (15) 
that  no  member  shall  vote  or  ut  in  either  house,  till  he  hath 
in  the  pretence  of  the  bouse  taken  the  oath  of  allegiance, 
supremacy,  and  abjuration,  and  subscribed  and  repeated  the 
declaration  agunst  transubatantiation,  and  invocation  of  saints, 
and  the  sacrifice  of  the  mass.  Aliens,  unless  naturalized,  were 
likewise  by  the  law  of  parliament  incapable  to  serve  therein' : 
and  now  it  is  enacted,by  statute  13  tt  13  W.  III.  c.  3.  that  no 
-alien,  eren  though  he  be  naturalized,  shall  be  capable  of  being 
.  a  member  of  eMier  house  of  parliament.  And  there 
are  not  only  these  standing  incapacities ;  but  if  any  [163] 
person  is  made  a  peer  by  the  king,  or  elected  to  serve 
in  the  house  of  commons  by  the  people,  yet  may  the  respec- 
tive Jiousea  upon  con^taint  of  any  crime  in  such  person,  and 


(13)  According;  to  uicientpRadplei,muion,iinleii  actutUy  knight- 
ed, must  have  been  diiqualilied ;  for,  in  general,  no  one  wm  cipable 
ef  perfonning'  tfae  feudal  ■ervicea  till  he  had  atttdned  the  xge  of  tnen- 
tj-one.  And  one  of  the  moat  important  of  theae  aervices  waa,  attend- 
ance on  the  lord's  court.  Bu^if  the  king  had  conferred  the  honor  of 
knighthood  upon  a  ninoT,  then  it  was  held  that  the  imbecllit;  of  mino- 
rity cetsed.    See  note  to  p.  68.  2d  vol.  '* 

(U)  On  the  first  day  of  the  meeting  of  every  new  parliament,  the 
lard  stewsrdof  his  majesty's  boUaehoM  attends  in  a  room  adjoining  to 
the  house  of  commons,  and  administerg  an  oath  to  the  memben  pre- 
sent ;  and  he  then  execute*  a  commission  or  deputation,  empowering 
any  one  or  more  of  a  great  number  of  members  ipecified  in  it,  to  admi- 
nister the  oath  to  odier*.    Com.  your. 

(15)  The  oath  of  ^juratioD  was  altered  by  6  Geo.  III.  c.  S3,  upon 
the  death  of  the  pretrfider. 


pniof  thsrec^  adjudge  faim  «tiiid»led  md  incifwMe  to  ut 
u  a  member"!  andthu  by  the  law  and  ciutom  of  pariia- 

m«nt(16). 
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(16)  ThU  ■entence  wu  not  in  the  6ttt  cdltiMii,  bnt  wm  mUmI,  m 
doubt,  by  the  iMmed  Judge,  writh  wi  tlluaion'to  the  Middlesex  dao- 
tion.  The  circiuiutance*  ,»f  th&t  cue  vere  briefly  these :  On  the  U 
Jan.  1764,  Mr.  Wilkes  wu  expelled  the  hou>e  of  commons,  for  bds^ 
the  author  of  »  p^ier  called  the  North  Briton,  No.  45.  At  the  next 
election,  in  17M,  he  was  elected  for  the  conntj  of  MiddlcACX ;  and  «■ 

3  Feb.  1769,  it  tu  resolved  that  John  Wilkes,  Eiq.  hiring  pablishd 
sereral  libels  specified  in  the  Jonnuds,  Ar  ei^p«UerftiU(  lUwef  and  anew 
writ  having  beta  ordered  for  the  coun^  of  Middlcfex,  Mr.  WiJke* 
wu  re-elected  without  Opposition ;  and  on  the  17  Feb.  1769,  it  wm 
resolved,  that  "  John  Wilkes,  Esq.  having  been  in  this  aetiion  of  par- 
"  liament  expelled  ttils  house,  was  sud  is  incapable  of  being  elected  a 
"  member  to  se^e  in  this  present  pstVament  i"  and  the  election  wss 
declared  vmd,  snd  a  new  writ  ordered.  He  was  a  second  tine  re- 
elected \ritliout  opposition,  and  on  17  Mych  1769,  the  house  agsin 
decUredthe  election  void,  and  ordered  a  new  writ.  At  the  next  elec- 
tion, Mr.  Luttrel,  who  had  vwaled  his  seat  l^  accepting  die  ChiltefB 
Hundreds,  offered  himself  a  candidate  against  Mr.  Wilkes.  Mr.  Wilkes 
had  1143  votfi,  and  Mr.  Luttrel  396.  Iitt.  Wilkes  was  again  returned 
bf  the  sheriC  On  the  15  April  1769,  the  house  resolved,  that  Mr. 
Luttrel  ought  to  have  been  returned,  and  ordered  the  return  to  be 
amended  On  ttie  39  April,  a  petition  was  presented  bf  certain  &ee- 
holders  of  Middlesex,  against  the  icturn  of  Mr.  Luttrel ;  and  on  the 

4  May,  the  house  resolved  that  Mr.  Luttrel,  was  duly  elected.  On  the 
3  Maj  1783,  it  was  resolved,  that  the  resolution  of  the  17  Fch  1769 
should  be  expunged  from  the  Journals  of  the  house,  as  being  subvei^ 
uve  of  the  rights  of  the  whole  body  of  electors  of  this  kingdom.  Ani 
at  the  same  time  it  was  ordered,  that  sll  the  declarations,  orders,  aiii 
resolution*  respecting  the  election  of  John  Wilkes,  Esq.  should  be 
expunged.  The  histotr  of  EogUnd  furnishes  many  instances  of  in- 
portaM  constittnional  qoMtioas  Aat  bare  deeply  agitated  the  mindi  of 


tiHAP.  S.  or  nASONS.  163 

fPoit  as  every  eooK  of  ju^oe  h^A  Uw>  md  awtmbs  for 

ks  directum^  aemc  the  ciril  and  canoDi  some  the  cimtinon 
kWf  others  tkeit  owb  (teculiar  km  and  customSt  so  the  high 
•burt  of  parliament  hath  also  iu  own  pecoEar  law,  called 
the  lex  et  cotuwnulo  fiarSamentij  a  law  which  air  Edward 
Coke  "  observes  is*  "  aA  ontntbuf  futerendat  a  muUu  ignora* 
-tailt^a/urttdtcopiitu."  It wDl  not thereiorfe  be  expected 
that  we  sboaM  enter  into  the  examiBation  of  this  liw,  witll 
any  degree  of  BdnuteiieBs:  siace,  as  the  same  teamed  author 
MBures  ua  ■>,  it  ii  much  better  to  be  learned  oat  of  die  rtdls  of 
parliametit,  and  other  records,  and  by  precedents,  and  conti- 
mud  expeVience,  than  can  be  expressed  by  any  one  man.  It 
will  be  sufficient  to  observe,  that  the  whole  of  the  law  and 
custom  of  parliamcat  has  its  original  from  this  one  maxim, 
"  that -Whatever  matter  arises  concerning  either  house  of 
"  parliament,  ought  to  be  examined,  tfiscusied,  and  adjudged 


die  people  of  tbii  country,  iriiich  cui  riise  Httle  or  no  doubt  in  tlie 
rnindi  of  thoie  who  riew  them  at  a  diitxnce  lu^nftuenced  by  intetest 
•r  pMdon.  H  mi^t  perfatpt  be  a  indent  neiMire  in  the  houie  of 
eommoiu  to  expel  a  member  tor  the  Ubela  which  he  had  publiihed ; 
bat  diat  the  lubaefpient  procccdingi  were  agTeeiUe  to  the  law  of  par- 
fluneiiti  that  is,  to  the  law  of  the  land,  the  authoritiea  faerereferred  to 
fay  the  leartied  Judge,  I  conceire,  do  most  unsniwersUy  prove.  It  is 
■appoied  that  the  resoludon  of  the  17  Feb.  1709,  was  eoniidered  to  be 
-  subveraive  of  the  right!  of  elector*,  because  It  sasipiedezpuUion  alone, 
without  stating  the  oiminaltty  of  the  member  to  be  the  cause  of  hin 
incapacity  during  that  parliamenL  But  a«  his  oSeiwei  were  patticu- 
Urh  described  in  the  resolution  by  wUch  be  was  expelled  on  the  3d 
of  the  same  month,  no  ooe  could  possibly  doubt  but  the  latter  rewila- 
tion  had  as  clear  a  reference  to  the  fbrmer,  s«  if  it  had  been  repeated 


(17)  Lord  Holt  haa  obserrcd,  that  "  as  to  what  my  Lord  Cc^  tiy*, 
"  that  the  lex  parliamenti  at  a  maltit  igmrata,  is  only  because  tbey 
"  will  not  q>ply  themaelves  to  imdcrstand  it,"    2  J-d.  Ra;/.  1 114. 
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"  in  timt  .hoow  tQ  witch  it  rebt«*,  and  not  cUewhent." 
Ifence,  fv  instancy  titc,  lords  will  not  suffer  the  commou 
to  inurfere  in  settling  tbe  election  of  a  peer  of  Scotland ;  tfic 
coiQrao^  will  qot  allov  the  lordt.to  jw)ge  of  the  electioD  of 
«  burgess;  por  will  either  house  permit  the  subordioitc 
courts  of  iBwtp  exanune  the  merits  of  eithjcr  case.'  But  the 
]ipaT^Tit«  upoq  which  they  proceed}  together  .with  the  method 
of  proceedipBi  ^naX  entirely  in  the.  breast  of  the  parliament 
itself;  and  are  not  defined  and  ascertained  bj  any  particulir 

slated  laws  (18).  .       . 
{1G4J        The  priviiegf  of  parliament  are  likewise  verf 

large  and  indefinite.  And  therefore  when  m  3 1  Hen. 
VI.  the  bouse  of  lords  propounded  a  question  to  the  juc^es 
coaccniing  themt  the  chief  justice^  sir  John  Fortescue,  in  the 
name  of  his  brethren,  declared,  "  that  they  ot^ht  not  to  make 
■^*  answer  to  that  question :  for  it  hatb  not  bpen  used  aforetime 


(IB)  This  Kntence  leems  to  imply  ■  diicrctiiHiir;  power  in  the 
two  housei  of  parliament,  which'' aurely  ia  repugnant  to  the  iiririt  of 
our  coiutitiition.  The  law  of  parliament  is  part  of  the  general  law  of 
the  land,  and  rnoit  be  discovered  and  construed  like  all  other  U«t. 
The  members  of  the  reapedive  hoiue*  of  parliament  are  ia  moat  io- 
stisices  the  judpt  of  that  law ;  and  like  the  judges  of  thenalm,  vhca 
they  are  decidinff  upon  past  laws,  tliey  are  under  the  inoat  lacred  oUi- 
tuition  to  inquire  and  decide  what  the  Uw  actually  is,  and  not  what, 
in  theb  wiUaiidpleaaure,or  even  in  their  reason  and  wisdom,  it  ot^ 
to  be.  When  they  are  declaring  what  is  the  law  of  parliament,  their 
cbaracter  ia  totally  dlSerentfrom  that  with  which,  as  lefialators,  th^ 
•reiayetted  wbentbey  are  framin;  new  law* ;  andtheyou^t  never  ta 
ftir{[et  the  admoctition  of  that  great  and  patriotic  chief  justice  tbnl 
Holt,  vii.  "  that  the  authority  of  parliament  is  from  the  law,  apd  ai  it 
"  is  circumscribed  by  law,  so  it  may  be  exceeded ;  and  if  they  da 
"  exceed  tboae  legal  bounds  and  authority,  their  tctt  are  vntngfld. 
"  and  caimat  be  jusiiftcd  uiv  more  than  the  act*  of  prirate  mea." 
X  Sali.  505, 
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« that  tbe  jUiticeB  should  in  anjt  wise  determine  the  priTilegee 
**  of  the  high  court  of  parliament.  For  it  is  so  high  uidmightf 
**  in  its  nature,  that  it  taay  make  law :  and  that  which  ia 
"  law)  it  maf  make  no  law :  and  the  determinatioD  and 
«  knowledge  of  tliat  pririlege  belongs  to  the  lords  of  parlia- 
"  ment,  and  not  to  the  justices^."  Privilege  of  partiameat 
was  principally  established,  in  order  to  protect  its  members 
not  only  from  being  molested  by  their  feltowsubjects,  but 
also  more  especially  &om  bong  oppressed  by  the  power  of  the 
crown.  If  therefore  all  the  privileges  of  parliament  were 
once  to  be  set  down  and  ascertained,  «nd  no  pririlege  to  be 
allowed  but  what  was  so  defined  and  determined,  it  were 
easy  for  ^le  executive  power  to  devise  aome  new  case,  not 
within  the  line  of  pririlege,  and  under  pretence  thereof  to 
harass  any  relractory  member  and  violate  the  freedom  of  par- 
liament. The  <Ugnity  and  independence  of  the  two  houses 
■re  therefore  in  great  measure  preserved  by  keeping  their 
pririleges  indefinite  (19).  Some  however  of  the  more  notori' 
ouspriril^ies  of  the  members  of  either  house  are,  privilege 
of  speech,  of  person,  of  their  domestics,  and  of  their  land*  and 

qScU.B«HfE,pMl.«.4. 

(19)  Id  the  observstioiu  above,  upon  the  privileges  of  puUsment, 
the  Editor  ia-obUged  to  differ  from  the  learned  Judge  i  he  cuuiat  but 
think  that  cleaineu  Slid  certsinQr  ire  ciientiiUy  necciuiy  ta  the 
liberty  of  En^hmen.  Mystery  ind  ignorsoce  sre  the  natural  pirenti 
of  nipcrstttion  and  ■Uvery.  How  can  rigfats  and  privilege!  be  cliimed 
and  Mserted,  unlcM  thej  are  tscertuned  and  doGned  t  The  privileges 
of  parliunent,  Uke  the  prerogitiTea  of  the  crowo,  are  the  right*  and 
jBivileg||i  of  the  people.  They  ou^t  all  to  belimited  by  those  boun- 
daries which  afibrd  the  greatest  share  of  security  to  the  lubject  and 
coiutituent,  who  may  be  equally  injured  by  their  extension  as  thrir 
diminution.  The  privileget  of  the  tw<j  houses  ought  certainly  to  be 
such  a*  will  beat  preserve  the  dignity  and  independence  of  their 
debates  and  councila  without  endangering  the  generd  liber^.  But  if 
they  are  left  uncertain  and  indefinite,  may  it  not  be  replied  with 
equal  force,  that  under  the  pretence  thereof  the  refractory  tneipbeTS 
may  harass  the  executive  power,  andviolatethefreedoinofthe  people  I 
VOL.  I.  27 
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goods  (20).  Asto  the  first,  privilege  of  speech,  it  is  declsre^ 
by  the  statute  1  W.  and  M.  st.  2,  c.  2.  as  one  of  the  liberties  of 
the  people,  "  that  the  freedom  of  speech,  and  debates,  and  pro- 
"  ceedin^  in  parliament,  ought  not  to  be  impeached  or  ques> 
"  tioned  in  any  court  or  place  out  of  parliam«nt."  And  this 
freedom  of  speech  is  particularly  demanded  of  the  king  in 
person,  by  the  speaker  of  the  house  of  commons,  at  the  open- 
ing of  every  new  parliament.  So  likewise  are  the  other  pri- 
vileges, of  persons,  servants,  lands  and  goods  :  which  are 
immunitiesasancient  as  Edward  the  confessor;  in  whose  lantf 

we  find  this  precept,  "  ad  tynOdot  vetiimtibut,  the 
£  1 6s3      "  MUmmoniti  aim,  ttvc  fier  tr  gidd  agendutn  habuerinl, 

"  ait  tumma  pax :"  and  so  too,  in  the  old  Gothic  con- 
stitutions, "  extenditur  hate  paJC  rt  tecuritiu  ad  quatuOrdecim 
"  diea,  convacato  regni  senaiw."  This  included  formerly  not 
only  privilege  from  illegal  violence,  but  also  from  legal  arrests, 
and  seizures  by  process  from  the  courts  of  law.  And  still,  to 
assault  by  violence  a  member  of  either  house,  or  his  menial 
servants,  is  a  high  contempt  of  pariiament,  and  there  punish- 
ed with  the  utmost  severity.  It  has  likewise  peculiar  penal- 
ties annexed  to  it  in  the  courts  of  law,  by  the  statutes  5  Hen. 
IV.  c.  6.  and  11  Hen.  VI.  c.  li.  Neither  can  any  member  of 
either  house  be  arrested  and  tal-.en  into  custody,  unless  for 
some  indictable  offence,  without  a  breach  of  the  privilege  of 
parliament. 

But  all  other  privileges  which  derogate  from  the  com- 
mon law  in  matters  of  civil  right,  are  now  at  an  end,  save 
only  as  to  the  freedom  of  the  member's  persMi :  vhich  in  i 
peer  (by  the  pririlcge  of  peerage)  is  for  ever  sacred  ai*  invio- 
lable ;  and  in  a  commoner  (by  the  privilege  of  parliament) 
for  forty  days  after  every  prorogation,  and  forty  days  before 
the  next  appointed  meeting' ;  which  is  now  in  effect  as  loi^ 
as  the  parliament  subsists,  it  seldom  being  prorogued  for  more 


(aO)  The  privilei^i  of  domestics,  luids,  and  goods,  ire  taken  ■' 
by  lOGeo.  UI.c.  SO.    (Secf.  1«5.) 
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than  fburacore  days  at  a  time  (31).  As  to  all  ctiier  prinlegeat 
which  obitnict  the  ordinary  course  of  juaticor  they  were 
nistrained  by  the  statitfes  13  W.  III.  c.  3.  3  fc  3  Ann.  c.  IS. 
and  1 1  Geo.  II.  c.  34.  and  are  now  totally  al>oliabed  by  statute 
10  Geo.  III.  c.  SO.  i^ch  enactst  that  any  auit  may  at  any 
time  be  brought  a^iainst  any  peer  or  roembei;  of  parliament) 
their  serrants,  or  any  other  person  entitled  to  privilege  of 
parliament ;  which  shall  not  be  impeached  or  delayed  by  pre* 
tence  of  any  such  privilege ;  except  that  the  person  of  a 
member  of  the  house  of  commons  shall  not  thereby  be  sub- 
jected to  any  arrest  of  imprisonment.  Likewise,  for  the 
benefit  of  commerce,  it  is  provided  by  statute  4  Geo.  III.  c. 
33.  that  any  trader,  having  privilege  of  parliameot,  may  be 
served  with  legal  process  for  any  just  debt  to  the  amount  of 
100/.  and  unless  he  makes  satisfaction  within  two 
months,  it  shall  be  deenled  anact  of  bankruptcy ;  and  [166] 
that  commissions  of  bankrupt  may  be  issued  against 
such  privileged  traders  in  like  manner  as  gainst  any  other. 
The  only  way  by  which  courts  of  justice  could  anciently 
take  co^sance  of  privilege  of  parliament  was  by  writ  of 
privilege)  in  the  nature  of  a  ivfimtdeot,  to  deliver  the  party 
out  of  custody  when  arrested  in  a  civil  suit".  For  when  a 
letter  was  written  by  the  speaker  to  the  judges,  to  stay  pro* 
ceedings  against  a  privileged  person,  they  rejected  it  as  con* 
trary  to  their  oath  of  office*.  But  wnce  the  statute  13  W. 
III.  c.  3.  which  enacts  that  no  privilfigqd  person  shall  be  sub* 
jcct  to  arrest  or  tnkprisonment,  it  hath  been  held  that  such 

u  Stvt.  n.4Pi7n.BnT.  PbLtr.  Tlatdi.4t.    N17.13. 

(31)  It  dees  not  ippeir  tint  the  privile^  from  ureit  it  Hmited  to 
any  preclie  time  iiAer  s  disiolution ;  but  it  hu  been  ^etermuied  by  ill 
the  judgva  that  itextenda  to  *  convenient  time-  CCol.Pifi  rtut,  3  Sir. 
998.)  Pryimeii  of  opinion  tbU  it  continued  for  the  number  of  dayt  the 
member  received  wages  after  ■  diaiolution,  which  were  in  proportion 
to  the  distance  between  bis  home  and  the  place  where  the  psrlUmtnt 
was  held.    4  Pari.  Wrili,  68. 
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crrest  is  irT«g:ular  ab  initio,  uid  that  the  party  may  be  |U»- 
chargcd  upcn  motion*.  It  is  to  be  otMcrrul,  that  there  is  no 
precodcBt  of  any  such  wiit  of  privilege,  but  only  in  chil 
suits)  and  that  the  sUtute  of  1  Jac.  I.  c.  13.  and  that  of  king 
WiUisn  (which  remedy  some  inconveniences  arisii^  from 
privilege  of  parliament)  speak  «ily  of  civil  actions.  And 
therefore  the  claim  of  privilege  -hath  been  usually  guarded 
-wid)  an  exception  as  to  the  case  of  indictable  crimes^;  oru 
it  hath  been  frequently  expressed}  of  treason,  felony,  and 
breach  (or  surety]  of  the  peaceT.  Whereby  it  seems  to 
hare  been  understood  that  no  privilege  was  allowable  to  the 
members,  their  families,  or  servants,  in  any  crime  whataO* 
erer ;  for  alt  crimes  are  tretUed  by  the  law  as  being  contrm 
fiaeem  dotnini  regis.  And  instances  have  not  been  wanting, 
wherun  privileged  penons  have  been  convicted  of  misde- 
mesnora,  and  committed,  or  prosecuted  tooutlawry,  even  in 
the  middle  ofasesuon*i  Which  proceeding  has  afterwards 
received  the  sanction  and  approbation  of  parliament*.  To 
which  may  be  added,  that  a  few  years  ago,  the  case  of  writ- 
ing and  publishing  seditious  libels  was  resolved  by 
[K73  ^>o^  hou9esi>  not  to  be  entitled  to  privilege  (33);  and 
that  the  reasons  upon  which  tlut  case  proceeded*, 
extended  equally  to  every  indlctaUe  offence.  So  that  the 
.chief,  if  not  the  only  privilege  of  parliament,  in  such  cases, 
seems  to  be  the  right  of  receiving  immediate  information  of 
the  imprisonment  or  detention  Of  any  member,  with  the  rea- 
son for  which  he  is  detained :  a  practice  that  is  d^y  used 
upon  the  slightest  military  accusations,  preparatory  to  a  trial 


1  Mkii.  la  Eilw.  I 


(33)  The  coDtrtry  had  been  determiDcd  a  short  time  before  in  the 
cue  of  Mr.  WiUieB  l^  the  unuiinKxii  judgneut  of  knd  Cainden  ud 
the  court  of  Common  Kcm.    3  WIU-  351. 
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by  «  coQit  imuftial' ;  utd  which  is  recognited  bj  the  levend 
lemporuy  vtatntM  fbr  BHspendtng  the  Aat«w«  terfiiu  set*; 
ivberebf  it  is  pron4ded,  U»tno  member  of  either  Imnih  shall 
be  detained,  till  the  matter  of  which  he  atanda  suBpeeted  be 
Srat  cemnHinkated  to  the  honae  of  which  he  ia  a  member, 
md  the  consent  of  the  said  house  obtained  for  hia  commit- 
ment or  detaining.  But  yet  the  xuitga  has  uniformly  beoDf 
Aer  aince  the  revolntiaiy  that  the  conuaimicMion  haa  been 
snbeeqoent  to  At  arrest. 

Tbbsb  are  the  general  heads  of  the  htwa  and  Alstons 
relating  to  pariiament)  considered  as  one  aggregate  body. 
We  wUl  next  proceed  to 

'  IV.  Tax  tews  and  customs  retating  to  the  faonse  of  lords 
'  in  puiicalar.  These,  if  we  exclnde  their  judicial  ciq>adty, 
which  will  be  more  properly  treated  of  in  the  third  and 
fourth  hooks  of  these  commentaries,  will  take  up  bat  little 
of  our  time. 

Oxs  very  ancient  privilege  is  that  declared  by  the  charter 
of  the  fbresf,  ctmfirmed  in  parliament  9  Hen.  Ill;  vtz.  that 
every  lord  spirituy  or  temporal  summonied  to  parliament* 
and  passing  through  the  king's  forests,  may,  both  in  gc^g 
and  returning,  kill  one  or  two  of  the  lung's  deer  without 
warrant ;  in  view  of  the  forester  if  fa^  be  present,  or  on  blow- 
ing a  horn  if  he  be  absent :  that  he  may  not  seem  to  take  the 
king's  venison  by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  [169} 
and  constantly  are,  by  the  judges  of  the  court  of 
king's  bench  and  common  pleas,  and  such  of  the  barons  of 
the  exchequer  as  are  of  the  degree  of  the  coif,  or  have  been 
made  serjeants  at  law ;  as  likewise  by  the  king's  learned 
counsel)  being  seFJeaats,  and  by  the  masters  of  the  court  of 
chancery ;  for  thur  advice  in  point  of  law,  and  for  the  greater 
dignity  of  their  procee^gs.     The  secretaries  of  state,  with 

d  Cas.  lawn.  W  Apr.  IMt.  e  FutlBdIntr  11  O.  IL  •■ «.  fell. 


168  THE  MOHTS  BOOK  I. 

the  attonter  and  aoUcitor  genei^  vere  also  used  to  attend 
the  house  of  peers,  and  have  to  this  day,  (together  with  the 
judges,  &c.)  their  regular-writa'  of  sanunotu  iuued  out  at  the 
beginning  of  every  parliament »,  ad  trqetantiiun  et  roMtfiuat 
impendevdum,  though  not  ad  cotuemHcndumt  but*  whenever 
of  late  yean  thejr  have  been  meodiers  of  the  house  of  com- 
mons'', their  attendtnce  here  hath  fidlen  into  disuse  (33). 

ANOTBKn  pravilege  is,  that  every  peer,  by  Ucense  obtuncd 
from  the  king  (34),  may  make  another  lord  of  parliament 
• 

g  SUL  31  HoL  Tin.  t.  10.  Smiihl  too-  b  Sec  C<n.  Joiini.  II  Apr.  1614.  t  Ab. 
■Miiw.h.1L«.l.IlMr.H1.4SuL4.IUear     toil   M FA.  IW.  4 Ian- «■ 


(S3)  On  kccount  of  tiiii  attendance  there  are  BereTal  rewdotkias 
before  the  reator«tion,  decUring'  the  ■ttomey-gcneral  i&o^Mble  of 
utting  among  the  unntaoiu.  Sir  Heneage  Finch,  member  for  tbe 
univeraity  of  Oxford,  afterwarda  lord  Nottingham  and  chancellor,  was 
the  first  attorney-general  who  ei^oyed  that  privilege.     Sini.  28. 

(24)  This  license  has  loi^  ceased  in  Ireland ;  but  the  proxies  in  the 
English  house  of  lords  are  still  entered  in  Latin  ex  licrntii  rrgit .-  this 
ereated  a  doubt  in  Nov.  17SS,  whether  the  proxies  in  that  parliament 
were  legd  on  account  of  t^tekinr'aillneaa!  (I.  Z<J1  JUenrm.  343.)  But 
this  I  conceive  is  ntiw  so  much  a  mere  fi>rm«  that  the  licenie  may  be 
presumed.  Proxies  cannot  be  used  in  «  committee,  lb.  106.  A  proxy 
cannot  sign  a  protest  in  England,  but  be  can  in  Ireland.  (2  lb.  191.) 

The  order  that  no  lord  should  have  more  than  two  proxie*  was  made 
3  Car.  I.  became  the  duke  of  Buckin^am  had  no  leas  than  fourteen. 
(1  SMh-a.  309.) 

A  similar.order  was  made  in  Ireland  during  lord  Strslfbrd's  lieu- 
tenancy fo  correct  a  like  abuse. 

There  is  an  instance  in  Wight,  50,  where  a  proxy  is  called  litrra 
attenatii  ad  parliamntum,  which  it  is  in  effect.  The  peer  who  has 
the  proxy  is  always  called  in  Latin />n)nriirw.  If  a  peer,  after  appoint- 
ing a  proxy,  spears  personally  in  parliament,  his  proxy  is  revoked  and 
annulled.  (4  Inn.  13.)  By  the  orders  of  the  house,  no  proxy  shall  vote 
upon  a  question  of  guil^  or  not  guilty ;  and  a  spiritual  lord  shall  only 
be  a  proxy  fnr  a  spiritual  lord,  and  a  temporal  lord  for  a  temporal. 
Two  or  more  peers  may  be  proxy  to  one  absent  peer ;  but  lord  Coke  is 
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his  proxy,  to  vote  for  him  in  fais  absence*.  A  privilege,  which 
a  member  of  the  other  house  can  by  no  means  have,  aS  lie  is 
himself  but  a  proxy  for  a  multitude  of  other  people^. 

Each  peer  haa  also  a  right,  bjr  leave  of  the  house,  when 
a  vote  puses  contrary  to  Us  sentiments,  to  ent^r  his  dissent 
on  the  journals  of  the  bonse,  with  the  reasons  for  such  dis- 
sent ;  which  ia  usually  styled  his  protest  (35). 

All  bills  likewise,  Uiat  may  in  their  consequences  any 
way  affect  the  right  of  the  peerage,  are  by  the  custom  of 
pariiament  to  have  tiitir  first  rise  and  beginning  in  the  house 
of  peers,  and  to  suffer  no  changes  or  amendments  in  the  house 
of  commons. 

Thkbk  is  idso  one  statute  peculiariy  relative  to  the  house 
of  Lords ;  6  Ann.  c.  33.  which  regulates  the  elec- 
tion of  the  sixteen  representative  peers  of  North  fl69j 
Britain,  in  consequence  of  the  twenty-second  and 
twenty -tluR]>articles  of  the  union :  and  for  that  purpose  pre- 
scribes the  oaths,  tfc.  to  be  taken  by  the  electors  ;  directs  the 
mode  of  balloting ;  prohibits  the  peers  electing  from  being 
attended  in  an  unusual  manner;  and  expressly  provides, 
that  no  other  matter  shall  be  treated  of  in  that  assembly,  save 
only  the  election,  on  pain  of  incurring  a  praemunire, 

V.  The  peculiar  laws  and  customs  of  the  house  of  com- 
mons relate  principally  to  the  raising  of  taxes,  and  the  elec- 
tions of  members  to  serve  in  parliament. 

FiBST,  witii  regard  to  taxes ;  it  is  the  ancient  indisputable 
privilege  and  right  of  the  house  of  commons,  that  all  grants 
of  subu<fies  or  parliamentary  aids  do  be^  in  their  house,  and 
are  first  bestowed  by  them' ;  althou^  their  grants  are  not 


of  o;Hiuon  (4  Intt.  13.)  tfait  they  cannot  vote  imkiB  they  all  concw. 
1  WtcdcL  41. 

(35)  Lord  Clirendonrclitei,  that  the  lint  initances  of  protests  with 
rCMoni  in  Engtuid  were  in  1641,  before  which  time  tbey  usually  only 
set  down  their  nvnei  as  diiientient  to  a  vote :  the  fint  reffulw  protest 
in  Ireland  was  in  1663.    (1  Xrf.  .Umntm,  403.) 
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effectual  to  tU  intenu  bu)  purposai)  laitil  tbey  have  the 
■sKDt  of  the  other  two  bnnchoi  of  the  legbUture.  The 
general  reaxn,  given  for  this  excluuve  piirilege  of  the  hotue 
of  commons,  is,  tbu  the  supplies  are  raised  upon  the  bodjr  of 
the  people,  and  therefore  it  is  proper  that  they  alone  ahouM 
have  the  right  of  tzxing  themselves.  TbU  reason  would  be 
unanswerable,  if  the  commons  taxed  none  but  theniaelves : 
but  it  is  notorious  that  a  very  large  share  of  property  is  in 
the  poiaesuon  of  the  hmiae  of  lords  ;  that  this  {Hoperty  ia 
equally  taxable,  and  taxed,  as  the  pri^terty  of  the  coifimoos ; 
and  therefore  the  commtxu  not  being  the  w/e  persons  taxedt 
this  cannot  be  the  reason  of  their  having  the  *o/e  right  trf 
nuung  and  modelling  theaupply.  The  true  reaaon,  arising 
from  the  apirit  of  our  constitotion,  seems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  pleasure 
by  the  king,  are  supposed  more  liable  to  be  influenced  by 
the  crown,  and  when  once  influenced  to  continue  bo,  than 
tiie  commons,  who  are  a  temporary  elective  body,  freely 
nominated  by  the  people.  It  would  therefore  be  extremely 
dangerous  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  subject ;  it  is  sufikient  that  they  have  a  power 

of  rejecting,  if  they  think  the  commons  too  bvish   ' 
[  1 70]    or  improvident  in  their  granu.    But  so  reasonably 

jealous  are  the  commons  of  this  valuable  privilege, 
that  herein  they  will  not  suiTer  the  other  house  to  exert 
any  power  but  that  of  rejecting  ;  they  will  not  permit  the 
least  alteration  or  amendment  to  be  made  by  the  lords  to  the 
mode  of  taxing  the  people  by  a  money  bill ;  under  which 
^ipellatioa  are  included  ail  bills,  by  wliich  mMiey  is  directed 
to  be  raised  upon  the  subject,  for  any  purpose  or  in  any  shape 
whatsoever;  citherforthecxigenciesof  government,  and  col- 
lected from  the  kingdom  in  general,  as  the  land  tax ;  or  for 
private  benefit,  and  collected  in  any  particular  district,  as 
by  turnpikes,  parish  rates,  and  the  like  (36).  Yet  sir  Matthew 

(96)  Thii  rule  u  now  cnended  to  ill  Ullt  for  caniU,  pavingh 
ptorUon  for  the  poor,  and  to  every  bill  in  which  tolb,  ratei,  or 
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HalC^  mentions  one  caie,  founded  on  the  practice  of  parlia- 
ment in  the  reign  of  Henry  VI",  wherein  he  tlunks  the  lords 
may  alter  a  money  bill :  and  that  is,  if  the  commons  grant  a 
tikXf  as  that  of  tonnage  and  poundage,  ior  Jour  yrart }  and  the 
lords  alter  it  to  a  less  time,  as  for  tno  years  ;  here,  he  says, 
the  bill  need  not  be  sent  back  to  the  commons  for  their  con- 
currence, but  may  receive  the  royal  assent  without  farther 
ceremony ;  for  the  alteration  of  the  lords  is  consistent  with 
the  grant  of  the  commons.  But  such  an  experiment  will 
hardly  be  repeated  by  the  lords,  under  the  present  improved 
idea  of  the  pririlege  of  the  house  of  commons,  and,  in  any 
case  where  a  money  bill  is  remanded  to  the  commons,  all 
amendments  in  the  mode  of  taxation  are  sure  to  be  rejected. 
Next,  with  regard  to  the  elections  of  knights,  citizens, 
and  burgesses ;  we  may  observe,  that  herein  consists  the 
exereise  of  the  democratical  part  of  our  constitution :  for  in 
a  democracy  there  can  be  no  exercise  of  sovereignty  but  by 
sufTrage,  which  is  the  declaration  of  the  people's  will.  In 
all  democracies  therefore  it  is  of  the  utmost  importance  to 
regulate  by  whom,  and  in  what  manner,  the  suffrages  are  to 
be  e^ven.  And  the  Athenians  were  so  justly  jealous  of  this 
prerogative,  that  a  stranger,  who  interfered  in  the  assemblies 
of  the  people,  was  punished  by  their  laws  with  death  i  be* 

n  On  paHiiinnlt,  CI.  M.  tarmrt  la  Uiu  «  by  Sir  Hcnace  ntOt. 

D  Tar  boDk,  33  Hen.  TI.  IT.  Bat  wc  the      Com.  Joum.  si  Apr-  lori. 

duties  are  ordered  to  be  collected ;  tuid  al«o  to  lU  bills  in  which  pecu< 
niaiy  penaltiei  and  fines  sre  imposed  for  offence*.  (3  Hati.  110.)  But 
it  should  seem  it  ia  carried  beyond  its  ori^nal  ipirit  and  intent,  when 
the  money  ruaed  ii  not  granted  to  the  crown. 

Upon  the  sppUcktion  of  this  rule,  there  hsve  been  many  warm  con- 
tests between  the  lords  and  commons,  in  which  the  Utter  seen)  alwsy* 
to  have  prevsUed.  See  msny  conferences  collected  by  Mr.  Hattel,  in 
his  Appendix  to  pie  3d  vol. 

In  Appendix  D,  the  conference  of  30  and  23  April,  1671,  the  g«n- 
eral  question  is  debated  with  infinite  aUlity  on  both  sides,  but  putioi^ 
larly  on  the  part  of  the  commons  in  an  argument  drawn  up  by  Sir 
Heneage  Finch,  then  attomey-genenJ. 
TOL.  (.  ?■ 


171  THE  RIGHTS  BOOK  I. 

cause  such  a  man  was  esteemed  gviity  of  high  treason,  b^ 
usurping  those  righls  of  soTereignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a  coir 
lecdve  body  but  by  representadon,  the  exercise  of  this  sore- 
reignty  connsts  in  the  phoice  of  representatives.  The  laws 
have  therefore  very  strictly  guarded  against  usurpation  or 
■  abuse  of  this  power,  by  many  salutary  provisions,  which  may 
be  reduced  to  these  three  points,  I .  The  qualifications  of  the 
electors.  3.  The  qualifications  of  the  elected.  3.  The  pro* 
ceedings  at  elections. 

1.  As  to  the  qualifications  of  the  electors.  The  true  rea- 
son of  requiring  any  qualification,  with  regard  to  property, 
in  voters,  is  to  exclude  such  persons  as  are  in  so  mean  a  situ* 
aUon  that  they  are  esteemed  to  have  no  will  of  their  own.  If 
these  persons  had  votes,  they  would  be  tempted  to  dispose  of 
them  under  some  undue  influence  or  other.  This  would 
^ve  a  great,  an  artful,  or  a  wealthy  man,  a  larger  share  in 
elections  than  is  conustent  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and 
without  influence  of  any  kind,  then,  upon  the  true  theory 
and  genuine  principles  of  liberty,  every  member  of  the  com- 
munity, however  poor,  should  have  a  vote  in  electing  those 
delegates,  to  whose  charge  is  committed  the  disposal  of  his 
property,  his  liberty,  and  his  life.  But,  since  that  can  hardly 
be  expected  in  persons  of  indigent  fortunes,  or  such  as  are 
under  the  immediate  dominion  of  others,  all  popular  states 
have  been  obliged  to  establish  certain  qualifications ;  whereby 
some  who  are  suspected  to  have  no  will  of  their  own,  are 
excluded  from  voting,  in  order  to  set  other  individuals, 
whose  wills  may  be  supposed  independent,  more  thoroughly 
upon  a  level  with  each  other. 

And  this  constitution  of  suffrages  is  framed  upon  a  wiser 
principle,  with  us,  than  either  of  the  methods  of  voting,  by 
centuries  or  by  tribes,  among  the  Romans.  In  the  method 
hy  centuries,  instituted  by  Servius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  scale :  in  the 
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method  by  tribes,  grsduBlly  introduced  \>j  the  tribunes  of  the 
people,  numbers  only  were  rcf^arded,  and  property  entirely 
overlooked.  Hence  the  laws  passed  by  the  former  method  had 
usually  too  great  a  tendency  to  aggrandise  the  patricians  or 
rich  nobles ;  and  those  by  the  latter  had  too  ttiuch  of  a  level- 
ling  principle.  Our  constitution  steers  between  the  two 
extremes.  Only  such  are  entirely  excluded}  as  can  have  no 
will  of  their  own :  there  is  hardly  a  free  agent  to  be  found, 
who  is  not  entitled  to  a  vote  in  some  place  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely 
disregarded  in  elections ;  for  though  the  richest  man  has  only 
one  vote  at  one  place,  yet,  it  his  property  be  at  all  diffused, 
he  has  probably  a  right  to  vote  at  more  places  than  one,  and 
therefore  has  many  representatives.  This  is  the  spirit  of  our 
constitution:  not  that  I  assert  it  is  in  fact  quite  so  perfect" 
as  I  have  here  endeavoured  to  describe  it;  for,  if  any  altera- 
tion might  be  wished  or  suggested  in  the  present  frame  of 
parliaments,  it  should  be  in  iavor  of  a  more  complete  re- 
presentation  of  the  people. 

But  to  return  to  our  qualifications  j  and  first  those  of 
electors  for  knights  of  the  ahire.  I.  By  statute  8  Hen.  VI. 
c.  7.  and  10  Hen.  VI.  c.  3.  (amended  by  (27)  14  Geo.  HI.  c. 
SS.)  the  knights  of  the  shire  shall  be  chosen  of  people  whereof 
every  man  shall  have  freehold  to  the  value  of  forty  shillings  by 
the  year  within  the  county  {  which  (by  subsequent  statutes)  is 
to  be  clear  of  all  charges  and  deductions,  except  parliamentary 


i«a4mriU     ittte  of  nadoni]  BHinb  hare  ck  gr 
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(37)  The  14  Geo.  III.  c.  58.  made  the  reiidence  of  the  electors  uid 
the  elected  in  their  respective  counties,  dties,  and  faorougV  ■">  longer 
neccBssry.  It  had  been  required  from  both  by  a  ststute  puted  in  the 
1  Hen.  V, 
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and  parochial  taxes  (38).  The  knights  of  shires  are  the  repte- 
sentatives  of  the  landholders,  or  landed  interest  of  the- king- 
dom :  their  electors  roust  therefore  have  estates  in  lands  or 
tenements)  within  the  county  represented :  these  estates  must 
be  freehold,  that  is,  for  term  of  life  at  least;  because  beneficial 
leases  for  long  terms  of  jears  were  not  in  use  at  the  making 
of  these  sUtutest  and  coypholders  were  then  little  better  than 
viUeins,  absolutely  dependent  upon  their  lords :  this  freehold 

must  be  of  forty  shillings  annual  value ;  because  th^ 
[173]     sum  wotild  then,  with  proper  industry,  furnish  all  the 

necessaries  of  life,  and  render  the  freeholder,  if  he 
pleased,  an  independent  man.  For  bishop  Fleetwood,  in  his 
thronicon  ftreaomm,  written  at  the  beginning  of  the  present 
century,  has  ftilly  proved  forty  shillings  jn  the  reign  of 
Henry  VI  to  have  been  equal  to  twelve  pounds  per  annum 
in  the  reign  of  queen  Anne ;  and,  as  the  value  of  money  is 
very  considerably  lowered  since  the  bishop  wrote,  I  think  we 
may  &irly  conclude,  from  this  aikd  other  circumstances,  that 
what  was  equivalent  to  twelve  pounds  in  his  days  is  equiv- 
alent to  twenty  at  present.  The  other  less  importsnt  qual- 
ificadons  of  the  electors  for  counties  in  England  and  Wales 
may  be  collected  from  the  statutes  cited  in  the  margin  ■>; 
which  direct,  3.  That  no  person  under  twenty-one  years 


(38)  The  voter*!  cTidence  of  the  value  miut  be  received  it  the  poU ; 
but  it  is  not  concluuve,  uid  may  be  contfuUcted  by  other  Mdence, 
upon  a  scrutiny,  op  before  a  eommittee.  The  7  t  8  W.  III.  c.  25. 
expressly  dedwes,  that  public  taxei  are  not  to  be  deemed  charges 
payable  out  of  the  estate ;  and  therefore  one  would  think  that  the  plain 
and  obnout  construction  would  be,  that  wherever  a  freeholder  baa  an 
estate  wUch  would  yield  him  40f.  before  these  taxes  are  paid,  or  for 
which  he  would  receive  a  rent  of  40f.  if  he  paid  the  taxes  himself,  he 
would  have  a  right  to  vote  ;  yet  a  oopmiittee  hai  decided,  thu  when  a 
tenant  p^darentlesa  than  40*.  but  paid  parochial.taxei,  which  added 
to  the  rent  amounted  to  more  dun  40t.  the  landlord  had  no  right  to 
vote.    3iin/.4r5. 


CHAP.  3.  OF  PERSONS.  173 

of  age  ahftll  be  ca{H^U  of  voting  for  any  member.  This  ex- 
tends to  all  Borts  of  members,  as  well  for  boroughs  as  coun- 
ties;  »  does  also  the  nezti  viz.  3.  Thiit  no  person  convicted 
of  perjury,  or  subomatioii  of  perjury,  shall  be  capable  of  vot- 
ing in  any  election.  4.  Th^  no  person  shall  vote  in  right  of 
any  freehold,  granted  to  him  fraudulently  to  qualify  him  to 
vote.  Fraudulent  grants  are  such  as  contain  an  agreement  to 
reconvey,  or  to  defeat  the  estate  granted ;  which  agreements 
are  made  void,  and  the  estate  is  absolutely  vested  in  the  per- 
son to  whom  it  is  so  grsnted  (29).  And,  to  guard  the  better 
against  such  frauds,  it  is  fiutherprovided,  s.That  every  voter 
shall  have  been  in  the  actual  possession,  or  receipt  of  the  pro- 
fits, of  his  freehold  to  his  own  use  for  twelve  calendar  months 
before  ;  except  it  came  to  him  by  descent,  marriage,  mar- 
riage-settlement, will,  or  promotion  to  a  benefice  or  office. 
6.  That  no  person  shall  voteinrespect  of  an  annuity  or  rent- 
charge,  unless  registered  with  the  clerk  i^tbe  peace  twelve 
calendar  months  before  (30).  7.  That  in  mortgaged  or  trust 
estates,  the  person  in  possesuon,  under  the  above-mentioned 
restrictions,  shall  have  the  vote.  S.That  only  one  person  shall 
be  admitted  to  vote  for  any  one  house  or  tenement,  to  pre- 
vent the  splitting  of  freeholds  (31).    9.  That  no  estate  shall 

Two  coromitteea  have  held  thst  the  intereit  of  a  mortgage  is  a 
charge,  which  if  it  reduce*  the  value  under  40*.  takes  away  the  vote, 
though  there  ii  an  intermediate  dediion  of  a  committee,  in  which  the 
contrary  was  held.    lb.  467. 

(29)  And  every  penon,  who  shall  prepare  or  execute  such  convey- 
anee.orwho  shall  give  hia  vote  underit,sb»ll  forfeit  4(U.  10 ^Bn.f.23.«.l. 

(30)  It  muit  be  an  anouiqr  or  rent-charge  iiauing  out  of  a  freehold 
estate  j  and  if  it  secruei  or  devolves  by  operation  oflaw  mthin  a  year 
of  the  Section,  ■  certificate  of  it  must  be  entered  with  the  clerk  of  tlie 
peace  before  the  firatdayoftbe  election.  3  Cta.  IIT.  c.  24.  Biyvi.liS. 

(31)  Thia  is  true  only  when  a  freehold  estate  is  split  and  divided 
by  the  grantt^  in  order  to  multiply  votes  and  for  election  puiposei. 
it  would  be  highly  unreasonaUe  and  absurd  to  suppose  (thoi^  it  has 
been  so  contended)  that  it  extends  to  every  case,  where  a  person  fair- 
ly and  without  any  particular  view  to  an  election  purchases  a  part  of  a 


!»  THE  RIGHTS  BOOK  I. 

qualify  a  Toter,  unlus  the  eitate  has  been  uuised  to  some 
land>tax  aid,  at  least  twelve  months  before  the  election  (33). 

greater  estUe.  It  is  part  of  the  freeholder*!  osU)  that  the  eitste  hu 
not  been  granted  to  him  fruidulently  ui  puipote  to  quilify  him  to  give 
hit  vote.  The  one  vote  1  presume  wu  btended  for  the  pet  retained 
bjthegriiitor,  for  if  the  whole  had  been  grinted  out  thui&Kudulentiy, 
no  vote  >t  all  could  have  been  given  for  it.  See  this  subject  treated 
fiilly  in  Mr.  Heywood'a  Law  of  Elect.  99.  It  cannot,  1  should  think, 
be  considered  a  fraudulent  grant  under  any  statute,  if  ■  person  should 
purchase  an  estate  merely  for  th«  sake  of  the  vote,  if  he  buys  it  abso- 
lutely, and  without  any  reterration,  or  secret  i^reement  between  the 
grantor  and  himself. 

But  it  never  ha*  been  supposed  that  this  statute  extends  to  esses 
which  arise  from  operation  of  law,  as  deriaet,  descents,  be.  at  if  an 
estate  should  descend  to  any  number  of  females,  the  husband  of  escdl 
would  have  s  right  to  vote,  if  his  interest  amounted  to  40t.  s  yesr. 

A  husband  may  vote  for  his  wife's  right  of  dower  without  sn  sctual 
assignment  of  it  by  metes  and  bounds.    30  Gtv.  III.  c  17.  (.  13. 

But  it  has  been  determined  that  a  member  of  a  corporation  sggre^e 
cannotTote  in  light  ofan  estate  belonging  to  the  corporation.  I£ejv.  71. 

Two  or  more  votes  may  be  given  successively  for  the  same  estate 
or  interest  at  the  same  election  ;  as  where  a  freeholder  votes  and  dies, 
b!s  heir  or  devisee  may  afterwards  vote  at  the  same  election.  And  it 
■eems  to  be  generally  true,  that  where  no  leng^th  of  possession  is  re- 
quired by  any  act  of  parUament,  the  elector  may  be  admitted  to  vote, 
though  his  right  accrued  since  the  commencement  of  the  election. 
1  Do«g.  272.  3  Lud.  427. 

(32)  This  is  altered  by  30  Geo.  3.  c,  17.  The  estate  sbaU  be  as- 
sessed to  the  land-tax  six  months  before  the  election,  either  in  the 
name  of  the  voter  or  his  tenant  >  but  if  be  has  acquired  it  b;  mar- 
Ttsge,  descent,  or  other  operation  of  law,  in  that  case  it  mutt  have 
been  assessed  to  the  land-tax  within  two  years  before  the  electioo, 
either  in  the  name  of  the  predecessor,  or  person  through  whom  the 
voter  derives  his  title,  or  in  the  namp  of  the  tenant  of  such  person. 

And  to  remove  s  doubt  which  had  arisen  upon  the  eonstructioo  of 
20  Geo.  III.  c.  17.  the  30  Geo,  III.  c.  35.  expressly  declares,  that  it  Is 
■ufiicicnt  if  either  the  name  of  the  proprietor,  or  of  the  occu^er,  be 
specified  in  the  assessment. 

This  requisite  of  assessment  was  intended  to  prevent  fraud  and 
confusion,  by  having  a  ready  proof  of  the  esislence  of  the  estaU  of  the 
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10.  That  no  tenant  by  copjr  of  court  roll  shall  be  pernutted 
to  vote  as  a  freeholder.  Thus  much  for  the  electors  in 
counties  (33). 

As  for  the  electors  of  dtizens  and  burgesses,  these  are 
supposed  to  be  the  mercantile  part  or  trading  Interest  of  this 
kingdom.  But  as  trade  is  of  a  fluctuating  nature,  and  sel- 
dom long  fixed  in  a  place*  it  was  formerly  left  to  the  crown 
to  summon,  fira  re  nala,  the  most  fiourishing  towns  to  send 
representatives  to  parliament.  So  that  as  towns  increased 
in  trade,  and  grew  populous,  they  were  admitted  to  a  share 
in  the  legislature.  But  the  misfortune  is,  that  the  deserted 
boroughs  continued  to  be  summoned,  as  well  as  those  to 
whom  their  trade  and  inhabitants  were  transferred  ;  except 
a  few  which  petitioned  to  be  eased  of  the  expense,  then 
usual,  of  maintaining  their  members  :  four  shillings  a  day 
being  allowed  for  a  knight  of  the  shire,  and  two  shillings  for 
a  citizen  or  bui^ss :  which  was  the  rate  of  wages  established 
in  the  reign  of  Edward  III.P(34)    Hence  the  members  lor 


voter,  and  inme  measure  of  its  value  ;  but  it  is  itself  perhaps  a  greater 
evil  than  it  was  intended  to  remoTe  ;  for  an  omission  or  irregularitjr  in 
the  asseiiment  operales  u  a  diafiajichiscmcnt.  Every  freeholder,  who 
wlshea  to  preserve  the  important  privile^  of  voting',  must  carefiiUy 
examine  every  year  the  assessment,  when  it  is  stuck  upon  the  church 
door,  to  see  that  he  ii  duly  assessed ;  and  if  he  is  not,  he  may  appe^ 
to  the  commissionen,  and  he  may  any  time  afterwards  apply  to  the 
clerk  of  the  peace,  and  upon  payment  of  li.  may  examine  the  duplicate 
Tctunied  to  the  lessions ;  but  it  seems  that  he  is  then  too  late  to  cor- 
rect an  error,  unless  he  has  prcTtously  appealed  to  the  commiasionen ; 
butfrom  thejndgment  of  the  commissioners  an  appeal  lies  to  the  next 
garter  Reisiooa. 

(33)  By  23  Geo.  IH.  c.  41.  no  person  employed  in  managing  or 
coUecUng  the  duties  of  exdse,  customs,  stamps,  salt,  windows,  or 
bouses,  or  the  revenue  of  the  post-office,  shall  vote  at  any  election,  and 
if  such  person  presumes  to  vote,  he  shall  forfeit  100/.  This  act  does 
not  extend  to  freehold  offices  granted  by  letters  pstent. 

(34)  Lord  Coke,  in  the  page  referred  to  by  the  learned  Judge,  sayi>, 
that  this  rate  of  wages  hath  been  thne  out  of  mincl,  and  that  it  is  ex— 
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boroughs  now  bear  above  a  qnadniple  proportion  to  those  for 
counties,  and  the  number  of  parliament  men  is  increased 

prcMed  in  mtny  recordi ;  md  tor  cumple,  refers  to  one  in  the  46  Ed. 
III.  where  thii  illowknceij  nuide  taoneof  theknigbti  for  the  coun^ 
of  MiddleiezT  But  Mr.  Prynne'i  fborth  Repiter  of  Piriismenury 
Writi,  ii  confined  almost  entirely  to  tlie  inrestigvtion  of  thii  lubjec^ 
uid  Gontuna  a  tct;  particular  chnmolopc*!  biitory  of  the  writ  de  »• 
peiuii  nuVitum,  dmum,  a  hurgttuium,  which  wm  frsmed-to  enforce  the 
payment  of  thete  w^es.  Mr.  Prynne  is  of  opinion  that  these  wages 
bad  no  other  origin  than  that  principle  of  natural  eqnity  and  juatice 
gut  lentil  nmnuidiim,  debet  umire  ei  mm.     (p.  5-) 

I  shall  endeavour  to  prove  upon  a  fiitnre  occasion,  that  representa- 
ticn  at  the  fint  wa*  nothing  more  than  the  attendance  of  a  pait  of  a 
number,  who  were  individually  bound  to  attend,  and  where  the  atten> 
dance  of  thereat  ^as  dispensed  with  t  and  as  all  were  under  the  same 
obligation  to  render  this  serrice,  and  it  was  left  to  themselvea  todeter> 
mine  which  of  them  should  undertake  it,  it  becaine  equitable  that  all 
should  contribute  to  the  expense  and  inconvenience  incurred.  And 
what  Mr.  Prynne  infonni  ua  is  remarkable:  "  that  the  fitat  writs  of 
"  this  kind  extant  in  our  records  are  coeval  with  our  king's  first  writs 
"of  sumuioiu  to  elect  and  send  knights,  citiiens,  and  burgestea,  to 
"  pariiament,  both  of  them  being  first  invented,  issued,  and  recorded 
"  together  in  49  Hen.  HI.  before  which  there  are  no  memoriab  nor 
"evidences  of  either  of  those  writs  in  our  historians  or  records.'* 
(p.  2.)  The  first  writs  direct  the  sheriff  to  levy  from  the  community, 
i.  e.  the  electors  of  the  county,  and  to  pay  the  kni^ts,  ratiimabiUi  ex- 
ptJHOt  tuat  in  veniendo  ad  dieting  parliatnentutit,  ibtdan  merand;  el 
exinde  ad  propria  redevnde.  And  when  the  writs  of  summons  were 
renewed  in  the  33d  of  Ed.  I.  these  writs  issued  again  in  the  same  form 
■t  the  end  of  the.parljamenl,  and  were  continued  in  the  aaroe  manner 
till  the  16  Ed.  II.  when  Mr.  Prynne  finds  the  "  tatmorable  wriii," 
which  first  reduced  the  expenaei  of  the  representativa  to  a  cert«n 
ium  by  the  day,  viz.  4<.  a  day  for  every  knight,  and  2(-  for  every  citi- 
zen and  burgess ;  and  thay  specified  also  the  number  of  days  for  which 
this  allowance  was  to  be  made,  being  more  or  leaa  accor<Ung  to  the 
distance  between  the  placeof  meeting  in  parliament  and  the  member's 
residence.  When  this  aum  waa  first  atccnained  in  the  writ,  the  par- 
liament vras  held  at  Voik,  and  therefore  the  members  fbr  Torfcshire 
were  only  allowed  thrir  wages  fbr  the  number  of  di^  the  parliament 
actually  sat,  beuig  supposed  to  incur  no  expenae  in  retuiuing  to  their 
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nnee -FoituoueVtuiieiin  the  r«ignof  Henry  the  sixth,  from 
Seo  to  upwards  of  500,  excluuve  of  thoie  for  Scotland.  The 

reipectiTe  hcHBM  I  btttfittheMune  tine,  themembenforthe  diitut 
coootiM  had'S'proportio&ate  allowance  in  sddhuni.  Though  from 
thistiiBetlieBunberafdafrt  tiid<certun«iinarei]»ecific«Uy  cxprcH- 
•d  in  the  wEit,7ct  Mr.  PtTnne  End)  » few  iiutancei  after  this,  where 
the  allowuice  i>  ■  leu  lum  i  and  in  one,  where  one  of  the  county 
members  had  but  3f .  »  day,  betuue  be  wai  not,  in  fact,  a  knigttt.  Bjit 
withtbDaeTewexceptiona,  the  fum-Midform  continued  with  little  or  no 
viiiation.  Mr.  Piynne  coDJecturea,  with  great  appearwioe  of  reasco, 
ttiatthemembera  at  that  time  enjoyed  the  privilege  of  parliameiit  only 
for  the  number  of  dayi  for  which  they  were  allowed  wagea,  that 
being'  conatdcred  a  suRicient  time  for  their  Tetnm  to  their  reapectiTe 
dwellinga,  (p-M.)  ButtfaiaaUowancctTOin  itanatureandorig^ididiMt 
preclude  ai^r  other  ipedfic  engagement  or  contract  between  the  mem- 
ber and  hiiconatituentflt  and  the  editor  of  (Hanviltc'a  Reports  hat  given 
in  the  {»«faGe,  p.  33,  the  copy  of  a  carious  sgreeraent  between  John 
Strange'the  member  for  Dun  wich  and  hia  electors,  in  the  3  £d.  IV.  IMS, 
in  which  the  member  covenants,  "  whether  the  psriiament  hold  long 
"  time  or  short,  orwhether  it  fcniuue  to  be  prorogued,  that  he  will  take 
"ferliia  w^es  only  acadesnd  half  a  bstrel  of  herrings,  tobedelivered 
«  by  Christmas." 

In  Scotland  the  representation  of  the  alurea  wsa  introduced  of  con- 
ftrmed  1^  the  authority  of  the  legislature,  in  the  acrcnth  parliament  of 
Ja.  I.  ama  1437,  and  there  it  is  at  the  aame.time  expressly  provided) 
that  "the  commissaresssUhavecostsgeof  Oiemof  ilkschise,thatawe 
"  compeifMwe  in  psriiament.''     Mtarayi  Stat. 

Aa  the  peers  of  psriiament,  who  sat  in  their  own  right,  were  nu 
benefited  by  this  rqiresentatioD,  it  wssnottessonaUe  that  they  should 
coatributeanytUngtotheeipaMcsof  the  knights  of  theshire  }  butfajr 
13  lUe.  It.  c.  12.  it  wsa  ensetcd,  that  lorda  and  spiriUisl  persons,  who 
purehased  lan^  whidi  were  ccsttribntory  to  the  expenses  of  the  kmgfat, 
-ahoold  contribote  in  respect  of  audi  lauds. 

It  is  said  that  Andrew  Marvell,  who  wsa  member  for  Hull  in  the 
psriiament  after  the  Testoration,  sras  the  last  peraon  in  this  countiy 
thst  received  wages  from  hia  constituents.  Two  Shillings  a  day, 
the  allowance  to  a  burgess,  was  so  considersfclc  a  sum  in  andent  times, 
that  there  are  msny  instances  where  bom^fas  petitiaiMd  to  be  excused 
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universities  were  In  general  not  empowered  to  send  bui^siea 
to  parliament ;  though  once,  in  3S  £dw.  I.  when  a  parliament 
was  summoned  to  consider  of  the  king's  right  to  Scotland* 
there  were  issued  writs  which  required  the  univcraitjr  of  Ox- 
ford to  send  up  four  orfive,  and  that  of  Cambridge  two  or  threCf 
of  their  most  discreet  and  learned  lawyers  (or  that  purpose*. 
But  it  was  king  James  the  first  who  indulged  them  with  the 
permanent  privilege  to  send  constantly  two  of  their  own  body ; 
to  serve  for  those  students  w^o,  though  useful  members  of 
the  commonitj',  were  neither  concerned  in  the  landed  nor 


from  aeniUng  memben  to  psrUunent,  representing  that  they  were 
cii(fttgrd  in  building  bridge*  or  other  public  works,  a^d  therefore 
uaaUe  to  bear  saoh  an  extnordinuy  ezpenie.  {Pryn.  m  4  liut.  33.) 
And  it  is  lotnewhit  remukable,  tb*t  fh>in  the  33  Ed,  III.  and  tmi- 
..  Amdy  tbrough  the  fire  lucceeding  rripis,  the  aheriff  of  Lancashire 
returned,  nm  itaa  aligut  atitatti  lai  iurgi  infra  cMm'ratmn  Lwieattri*, 
4e  ^itut  oliqui  civa  vr/  burgtta  adjiaum  pariiamaitunt  tmuW  dttatt 
tai  talent,  net  fictruHl  prvpicr  rorum  dtbililairm  Cr  paaptrtatem'  But 
from  these  eiemptiona  in  ancient  timea,  and  the  new  crestiona  bj  the 
.  Iting*a  charter  which  commenced  in  the  reign  of  Ed.  IV.  (who  in  the 
inh  year  offaia  reign  granted  to  the  borough  of  Wenlock  the  right  of 
sending  one  burgcaa  to  pariiament,)  CSim.  97.)  the  number  of  the 
members  of  the  house  of  commons  perpetually  varied  till  the  39  Car. 
II.  who  in  that  year  granted,  by  hia  charter,  to  Newark,  the  privilege 
of  lending  representatJTea  to  pariiament,  which  waa  the  last  time  that 
tbia  prerogative  of  the  crown  was  exercised.  (1  Drag.  El.  69.)  Since 
the  beginning  of  the  rogn  of  Hen.  VIII.  the  number  of  the  representa- 
tivea  of  the  commona  ia  ncariy  doubled :  for  in  his  firat  parliament  the 
bouse  consisted  only  of  298  members :  it  doos  not  i^ipear  that  any 
place  haa  lost  ita  right  of  aending  repreaentativea  sncc  that  time  ;  and 
3G0  hare  aincc  been  added  by  act  of  parliaasont,  or  by  the  king's 
charter  either  creating  new  or  reviving  old  borougfaa.  The  legislature 
added  37  fbr  Wales  t^  37  Hen.  Vlll.  c.  3S. ;  4  fi>r  the  county  and 
dty  of  Cheater  by  34  Hen.  VIII.  c.  13. ;  4  for  the  county  aMd  ct^ 
pf  Duriiam  by  95  Car.  U,  oi  9. ;  od  45  for  Scotlsad  by  the  set  af 
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the  trading  intereit ;  and  to  protect  in  the  legislature  the  rights 

of  the  republic  of  letters.    The  right  of  election  in  borough» 

la  various,  depending  entirely  on  the  seTferal  charters,  caa- 

toihs,  and  consdtutions  of  the  respective  places,  which  hoi 

eccasitmed  infinite  disputes ;  though  now  by  statute 

3  Geo.  II.  c.  34.  the  right  of  voting  for  the  future    [175] 

shall  be  allowed  according  to  the  last  determination 

of  the  house  of  commons  concerning  it  (35).  And  by  statute 

unioD;  in  ill  80 1  uid  180  have  b«en  added  bychai^n  Hen.  VIU- 
created  or  reatored  by  chuter.    <4.  See  Frtf.  to  Glanm.  Sef. 

Ed.  VI --A8 

Maty —.51 


Parijament  hat  crested.... 


In  the  ftrrt  piHiament  of  Hen.  VIII .398 

Id  (11 S58  the  present  number. 

in  the  Srst  pirliament  of  J  a.  L  the  raeinbert  of  the  upper  house  wcia 
78,  of  the  kwer  470.    S  Pari.  Sll.  11. 

(35)  That  statute  was  merely  rebospectiTC,  or  only  mide  the  last 
determinationoftherigfatprior  to  the  statute  condoMve,  irithoatbav. 
ing  any  inflactice  over  dcdnoiu  lubseqaeDt  to  the  3  Geo.  II.  And  this 
prtnmoo  wu  omitted  in  Mr.  Grenville'i  excellent  act,  so  thtt  the 
same  question,  reipeeting'  the  right  of  election  in  aome  places,  was 
tried  over  sgsin  every  newpirbiment:  but  to  supplx  tUs  defect,  it 
was  enacted  by  the  38  Geo.  III.  c.  S2.  thst  whenever  a  committee  ibdl 
be  of  opinion  that  the  merita  of  a  petition  depend  upoira  question  re* 
spectiagtberigbtofelection,orthe  appointment  of  theMctuming  Officer, 
Ihey  shall  require  the  counsel  of  the  respective  parties,  to  deliver  a 
ststement  of  the  right  for  which  they  contend,  and  the  commitie* 
shall  Aen  report  to  the  house  those  itatementa  with  their  judgment 
therenpgn  i  snd  if  no  person  petition  within  a  twelvemonth,  or  within 
/ovrteen  days  after  dte  eommoKemcitt  of  the  nest  lesiian,  to  oppose 
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a  Geo.  III.  c.  15.  no  freeman  of  tray  city  or  bontuph  (olhor 
thai)  such  aa  clum  by  biiHi,  marriage^  or  serrituilB')  shalLbc 
entitled  to  vote  therein,  jinleks  he  hath  been  admitted  to  hB 
freedom  tvelve  calendar  montlu  before  (3d)- 

3.  Nkxt,  as  to  the  qualifications  of  perscns  to  bv  eieeuti 
members  of  the  house  of  commons.  Some  of  these.  de|>«id 
upon  the  law  and  custom  of  paritameDt,  declared  by  the  hiMU» 
of  commoDs';  others  upon  certain>  statutes.  And  from  these 
it  appears,  1 .  That  they  must  not  be  aliens  bom',  or  minor&<. 
S.  That  they  must  not  be  any  of  the  twelve  judges',  because 
they  sit  in  the  lords'  house ;  nor  of  the  cleigy  ">  for  they  sit 

r  4  Idm.  n.  M.  u  Con.  JoiirD.9  Nn.  IMIL 

•  Sh  ftf.  KO,  ■     w  Com.  Jsuia.  11  DeL  UI3.   «  Feb.  facL' 


such  ju^nent,  it  U  final  uid  conclusive  fcr  ever.  But  if  luch  a  ped- 
tjon  be  preiented,  then,  before  the  daj  ippointed  for  the  conuderatioa 
ofit,  my  other  penon,  i^n  hi»  petition,  iniy  be  odnutted  to  defend  - 
the  judgment ;  uid  a  second  committee  thsU  be  sppointed  exactly  in 
the  Bune  mUmer  as  the  first,  uid  the  deeiiion  of  that  comnuttae  puts 
>n  end  to  all  future  litigalioi  upon  the  pcunt  in  qnntion. 

Tbe  28  Geo.  II[.  c.  52.  requires,  that  the  space  of  40  day*  thill  inter- 
vene between  the  day  of  presenting  the  petitkn  and  the  ixf  appointed 
for  the  conaideration  ofit;  andtbiahid  been  conatnied  to  extend  to- 
petttiDDswfajch  are  icnewed  in  every  aubaequentieaiiona:  the  34  Geo. 
in.  c.  S3,  therefore  provides,  that  every  such  renewed  petition  shall 
be  presented  within  fourteen  daya  after  tbe  commeDcemant  of  thaaub- 
aequent  leasions,  but  that  the  bearing  of  it  may  be  appiMBted  on  anj 
day  beyond  fonrteen  days  af\er  it  is  lo  presented. 

(36)  Thif  is  called  the  Durham  act,  md  it  was  occasioned  I7  tbe 
coTporation  of  Durham  h^ng',  upon  the  ere  of  an  election,  in  ardjst  to 
aervc  one  of  tbe  candid^es,  admitted  315  honorary  freemen.  Somv 
eorporationi  haw  tbe  power  of  admitting  honorary  freemen,  via.  per- 
sona who,  without  any  previaus  daim  or  pretension,  are  admitted 
to  all  the  franchises  of  the  corporation.  The  Durham  act  is  con- 
fined to  persons  of  that  description  solely.  It  has  fi^uently  been 
contended,  that  if  honorary  freemen  sre  created  for  the  Meatus,  that 
is,  merely  for  an  ejection  piuposr,  it  ia  a  fraud  upon  the  righta  of  «lec- 
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in  tliB  ooDKOcatlMi^sr);  noE  personp  attainted  of  tftasoaor 
&1gn7*,brthA7'ScautifittoutaD^whQre.  3. Tbusheciffaof 


tion  1  and  that  by  the  common  Uw,  ■•  in  other  cues  of  fraud,  the 
adinianoTt  and  all  the  contequencea  would  be  null  and  Ttnd  i  that  within 
die  jeir,  by  the  statute,  fraud  was  preiamed;  bat  that  aftertfaattime, 
Ac  itatute  left  die  neceaait;  of  proving'  it  upon  thoae  who  imputed  it. 
But  in  dte  Bedford  caae,  (2  Deng.  91.)  die  c<nimittee  were  clearly  of 
opinion,  that  the  objecticm  of  occationality  did  not  lie  ^ainit  freeiiMB 
made  above  a  year  before  the  election. 

No  length  of  pMaeaaion  ia  required  from  voten  in  barfaga>tenui« 
borougtii.  There  are  about  twen^-nine  bnr^agv-temire  borough!  ■■ 
England  (1  Otmg.  334.)  In  theie  the  tight  of  voting  is  annexed  to 
mme  tenement,  hDuae,orapotofgroiind,  upon  which  a,  house  in  ancient 
time*  haa  atood.  Anjr  number  of  these  burgage-tenure  eatatea  auty 
be  purchaied  hy  one  per*on,  wfaieb,  at  any  time  before  a  conteated 
dectton,  may  be  conveyed  to  ao  many  of  hia  frknda,  who  would  each 
in  conaequence  have  a  right  to  vMe. 

By  the  36  Geo.  Ill,  c.  lOa  it  ia  enacted,  thU  in  borougha,  where  the 
houi^fddera  or  inhabhanta  of  any  deacriplion  claim  to  elect,  no  penon 
■hril  have  a  right  to  vote  aa  nich  inhabitant,  unleaa  ho  haa  actually  been    . 
reaident  in  the  borough  aix  moDlha  previoua  to  tba  day  on  which  ho 
tenders  Ua  vote. 

(37)  It  was  deddcd  I7  a  committee  of  the  houae  of  common*  in  the 
eaae  of  KewporC  in  1785,  that  a  gentleman  who  bad  been  regularly 
admitted  to  deacon'a  ordera,  waa  capable  of  being  amember  of  that 
botue.  (See  S  Ltui.  369.)  Many  of  the  argimienta  in  that  caae  may  be 
urged  whh  equal  force  for  the  admiaaion  and  eiduaion  of «  peraon  in 
prieat'a  orders.  The  chief  authorities  for  the  exctuuon  of  the  cleru 
tte  the  entrie*  in  the  commons'  joumala,  referred  to  by  the  learned 
Judge  in  the  notes  (  b  die  two  flrit  of  which  this  reason  ia  assigned,  viz. 
thai  the  persoiu  returned  being  derks,  they  have  of  might  have  i  vtuce 
in  the  houae  of  ocmocatian.  And  lord  Coke  also  aaya,  (4  Jiut.  47.) 
that  ■■  none  of  the  clergy,  thou^  they  be  of  the  loweat  order,  ate 
"eligibte,  beeauae  they  are  of  another  body,  viz.  of  the  cddvoci^ 
"tiont"  and  he  refora  to  the  first  entry  in  the  commona'  Journals. 
Beaidea  llkese  authorities,  there  are  canons  of  the  church  which  {nvhibit 
the  dergy  from  voliatarify  nlinqititlutig  tin  affitg  if  a  dtaam  or  mhutttr, 
and  from  uaing  ihemaelvn  in  the  course  of  their  lire*  as  laymen. 
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counties,  and  mayors  and  bailifiB  of  boroughS)  «re  not  elig^Ic 
in  their  respective  jurisdictions,  as  being  returning 'officen'  t 

f  Bn.  Afar.  t.purGaunI.T.  Ctm.  Journ.     X4.  liJoi.lTKn.  ItMS.  Hid.  rffuL  11^ 


Mid  from  exrrcUiiig  traaar  jaritdictiim;  (1  Giit.  Cod.  ISO.  184.)  Mr. 
Wooddeaon  hu  obterred  that  the  tr^ment  &om  the  convocatiaa 
ought  no^tn  be  urged  ag'unBtthe  unbeoeficed  clergy,  u  none  but  the 
beneficed  cleifr  voted  tor  the  proctors  or  representativct  tn  convoca- 
tion.    (IJfooi/.W.) 

ThU  reaton  for  ditqualifyinf;  the  inlerior  clergjr  from  sitting  in  the 
home  of  commonE,  woold  extend  to  the  excluuon  of  the  bishops  from 
thehoiueoflords.  It  happens  not  imfrequentlythsts  peerage  descends 
to  a  clergymm  in  priest's  orders,  and  it  has  never  been  supposed  thsC 
this  lurred  character,  although  he  sbould  retain  a  benefice,  trouU 
disable  him  from  taking  hia  seat  in  the  upper  house.  And  this  aigV' 
ment  is  stronger  when  we  consider  that,  in  the  'Origin  of  our  psrlis. 
ments,  the  qualifications  of  the  members  of  the  two  houses  were  pre- 
risely  the  aamc,  vix.  land  held  is  cafite  of  the  king.  Until  the  nforms' 
tion,  29  of  the  regular  clergy,  abbots  and  priors,  who  were  deal  is 
Uw  to  moat  other  purposes,  had  sesti  in  the  house  of  lords,  in  conse- 
quence  of  the  lands,  which  thejr  held  of  the  crown.  Ip  Scotland  the 
barons  and  commissioners  of  riiires  sat  together  and  constituted  one 
'  estate.  It  would  have  been  unsecountable  if  holj'  orders  by  the  com- 
mon law  had  excluded  one  part  of  that  estate  from  pariiament  and  not 
the  other!  but  both  in  Scotland  and  Ireland  the  clergy  were  declared 
ineligible  by  statute  ;  which  >ironls  an  inference  that,  without  the 
snthority  of  sn  act  of  parliament,  they  would  of  common  right  have 
psitidpated  this  privilege  with  other  subjects.  fWighi,  293.  1  LJ. 
Meiatnt.  50.)  The  argument  drawn  from  the  sitting  in  the  convocn- 
tioo  has  been  called  %  nmfirctna  in  the  time  of  queen  Mary,  inordee 
to  expel  some  protestant  clergy  from  the  boose.  CHody,  Cam.  429.) 
There  is  a  memorable  instance  in  the  lime  of  Richard  II.  of  s  clergy, 
man  who  signalized  himself  in  the  house  of  commotis  i  he  is  called  sir 
Thomas  Haxey,  clerk ;  he  brought  in  a  biU,  which  passed  the  com- 
mons, to  lessen  the  expenses  of  the  king,  and  to  remove  bishops  and 
Udies  from  the  courti  dir  which  the  commons  were  obliged  to  make 
conceauons,  and  to  surrender  the  author  of  the  bill  to  the  king  i  and 
he  was  afterwards  condemned  by  the  psriisment  to  die  ss  a  traitiM'a 
but  his  Kfe  was  ipared  al  the  intercession  of  the  Usbops  becauie  be 


chapA  or  PERso»s.  ifs 

but  that  sheriff's  of  one  county  «re  eligible  to  be  knights  of 
another*  (38).  4.  That)  in  strictness,  sll  members  ought  to  have 


was  a  dergTiDin.  fJttt.  ParL  30  A.  3.  n"  16  aod  23.)  The  boldneu 
«f  bit  Goadnct  proves  thit  he  had  no  amiucioD  that  hia  title  to  a  seat 
in  parliament  could  be  questioned.  With  regard  to  the  canons,  they 
■eem  to  have  aa  little  weight  aa  the  argument  drawn  from  the  cmvo- 
catioh  I  for  they  prorc  nothing'  b^  proving  too  iwich ;  for  these  canonsi 
if  ava^ahle,  would  also  preclude  the  clergy  from  acting  in  the  com- 
BisHoD  of  the  peace,  a  secular  jurisdiction  which  they  have  long 
ezercnicd.  If  the  clergy  were  eligible  ptipT  to,  or  independent  ot 
the  canons,  then  the  validly  of  them  may  be  justly  questioned,  even  of 
those  made  antecedent  to  33  Hen.  Vlll.  (see  ante,  p.  S3.)  for  persons 

'  who  were  eligible  might  in  all  cues,  and  Ta%y  atill  in  some,  be  com- 
IKlled  to  serve  in  parliament  against  their  consent  (1  Dmg.  El.  Caiet, 
984.)  i  and  no  set  of  men  ought  to  be  allowed  to  disable  themselves 
and  dcfVive  dieir  country  of  their  services  by  sny  laws  of  thrir  own, 
which  sre  not  expressly  confirmed  by  the  authori^  of  the  legislature. 
The  olgection  to  s  clergyman's  eligitulity  does  not  seem  to  be  much 
stronger  even  when  be  is  beneficed ;  for,  from  the  residence  enforced 
by  the  spiritual  judge,  the  9th  ch.  of  the  (irti(s£  e^cn  9  Ed.  II.  exempts 
and  privileges  diose  who  .are  engi^ed  in  the  aerrice  of  the  king  and 
commonwealth  i  titedebet  diet  tauiere  iitprijudieiwin  tedaiaitic*  Ubenatit 
^atdfre  rtgt  rt  rtpHblici  nteatariim  iHvtniiur  i  which  lord  Coke  declares 
is  worthy  to  be  written  in  letters  of  gold  (3  Iittt.  635>).  An  attendance 
in  Bsrliament  is  pre-eminently  pre  regt  et  rtpu&iid  necenariiiTH.  With ' 
r^ard  to  the  residence  required  by  the31  Hen. VIII.  c.  13.  Iconceive 
Aat  important  rifj^ts  and  franchises  are  not  lost  or  destroyed  merely 

'  because  they  become  in  some  degree  inconsistent  with  the  proWsions 
of  a  new  statute,  which  ia  entirely  silent  respecting  them  i  ifthstwere 
the  case,  the  beneficed  clergy  bsve  alao  lostxheir  capacity  to  sit  in  the 
convocation ;  for  though  the  statute  mskes  exception  in  some  esses  of 
absence,  as  upon  pilgrimages  and  the  king's  serricesbn>ad,  yet  there  is 
no.eiceptionforsttendsnce  upon  the  convocation.  But  even  when  the 
dei^  were  permitted  to  tax  themselves  in  convocstion,  thst  circum- 
•tance  wss  very  inadeqnste  to  debsr  them  from  electingor  being  elected 
toparliament.  Taxation  is  certaiidy  sn  important  branch  of  legidstion; 
\-et  it  is  far  from  the  wbole  concern  of  that  power  which  Buperinlepds  snd 
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bean  inhabiMnU  of  the  <plw;cs  fin-  which ibey  nc  cbown^i 
but  this,  having'  been  long  diiir^anled,  was  «t  length  ondMly 


protects  OUT  Utci,  liberty,  tai  property.  When'thevbcrgy  eaued-to 
UzthsmielTei,  the  reion  for  their  ■baring  In  the  right*-«p<t  pttvlkKUt 
ofrepratentitloniwattKngthcnedbutnotcrcMed.  Afm  theeterg^ 
gnuited  the  liM  MibiAdf  hi  ccwvocatiunin  lG63,Mid  Wtrc'aftep4s4* 
UMd  b)  pwlinaent,  ulf  tbli  ilone  ti«<  precladed  aom  fiwn  siihsn 
of  ptrliuMoupy  MpretentilioB,  they  tmdered  their  tMcs  in  rij^t  ef 
th«r  ^<bei  at  county  etectisni,  whioh  hare  crerunce  been  received 
with  tMat  ^>prolMtioii.  But  the  ctq»dtyto  elect  and  to  be  elected 
being  origbMlly  the  •ame,  when  you  take  awf  y  an  «b*tnctioii  fitm  the 
one,  you  remore  H  alao  iron  the  other,  uideaa  aorae  e^iresa  taw  haa 
■uperindueed  a  ftrther  impediment :  but  t  apprehend  that  the  reaaeo 
llMittiiedergy,  ba*ing  no  other  Unda  than  their  flebei,BCvervOted  nor 
'Were  'cleMed  twancient  times,  did  not  m  any  degree  dcpend^etfter 
opMi  taxation  orthe  cotiTooatian  i  but  that  it  was  owing  acMty  to  the 
tenure  of  tinir^^ebc'land,  Tii.  fraokabnoign,  wlucb  ezeaipted  than 
tnta  attendance  on  the  courts  of  the  fchig,  lords,  and  sbeliSs  (3  3^.101.): 
wtdeven  If  they  held  other  lands,  holy  orders  eacnqtted  tbem  by  the 
eonuBon  law  from  aecnlar  services  and  tempopal  offices  i  and  this  wm 
conflrmed  by  magna  cbarta  and  the  Hattite.  of  Harlbridge.  (S  JiiM.  S 
■nd  131.)  Thia  was  an  exemption,  and  not  an  exclusion  i  but irtiatue 
now  important  rights,  were  origlnilly  considered  dutie*  and  boniena : 
It  is  not  therefore  string*,  that  the  clergy  shoi^  anil  themwflrm  of 
Ibis  pririlege  till  the  disuier  became  regarded  as-an  incapacity.  Ths^ 
flebe  land*  are,  no  doubt,  fyeebolds  under  the  8  Hen.  VL  c.  7.  i  atid 
when  they  were  admitted  to  vote  for  representatlTes  in  rl^t  of 
these  freeholds,  it  followed  M  a  consequence,  tbatthey  were  also  cKgi- 
Ue  to  represent,  uidess  some  better  authority  can  be  prodncwl  for  their 
•xchisiontluurmeTely  divise,  ortheirbavhiga  voice  in  the  conrocatioa, 
where  they  no  longer  tax  thcmsetvet,  or  their  being  prohibited  by 
eanons,  which  in  other  inatances  are  disregarded,  and  which  pnAaUy 
couM  never  be  thought  to  beoUigstoryupontbeplriiament. 

This  was  the  note  in  the  two  precedhig  editions  >  bat  tince  the 
puUication  of  the  last,  Mr.  John  Home  Tooke,  a  gentleman,  vtbo 
had  taken  priest's  orders  esrly  in  bfe,  bat  who  had  long  eeaaed  to 
oiftciate,  or  even  to  K^tn,  as  a  clergyman,  was  returned  for  Old 
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»peftled  by  statute  U  Geo.  III.  c.  5B.  5.  That  tw  persons 
concerned  in  the  man^ement  of  toy  duties  or  taxes  created 

Strum.  No  petition  being'  presented  within  the  time  limited  hj  Gren- 
viUe'a  ftct,  one  of  the  memben  moved  that  a  committee  mig'ht  be  ap- 
P^Dted  U)  Mweh  far  preeedeou  reipectin^  the  eligibility  of  tbe  clergy 
into  the  house  of  mminonH. 

The  conunittee  iftemanla  reported,  th«t  there  »re  few  !n*tu)ces 
with  particulM-  additions  till  the  8  Hen.  IV,  for  then  the  practice  of 
returning  citizens  and  burgciiea  by  indentures  annexed  to  the  wiit 
fint  prevailed,  yet  they  find  five  with  the  addition  of  eteriau.  The 
comtnittee  ittite  also,  that  no  luch  name  as  Sir  Thomas  Haxey  eiista 
intlieretumsof  30Ric.II,which  are  perfect  and  eitant  in  the  Toweri 
Mid  they  state  the  instuicea  referred  to  above  by  the  learned  Judge. 

It  appears  from  the  roll*  of  parliament  cited  in  this  note,  that  thtf 
kingdemanded,  I^aoaade  ctllui,  yuiiaiila  atditzcamttuaifladittbille. 
But  it  certainly  appears  by  the  following  record  in  Symtft  Frndtra^ 
torn.  vii.  p.  844,  that  he  was  not  a  member  of  the  house  of  commons, 
but  the  proxy  of  the  earl  of  Kottingham  in  the  house  of  lords ;  at  that 
time,  commoners  might  act  as  the  proxies  of  peers.  Thomat  comti 
Maretraitiu  a  Ifollinghatniit,  Capilaneiu  villt  regit  Caieiii,  fui  in  oitt- 
tpiia  regit  in  paniiut  Picardir  tufier  laM  cuitodia  ejuidrtn  villt  inaratur, 
habet  lilerai  regit  de  geaerali  atlomalu,  itit  noinfni^iw  Wtllielnu  Baget 
tinaiier,  el  TJum*  Haxrj  clerici,  per  HRum  annum  duralurat. 

Tate  rege  apud  Calctium  tertie  die  Cktobri:     Canctllariiu  reapit  atter- 

Although  from  thia  record  it  certainly  appear*  that  Haxey  was  not 
a  member  of  the  house  of  commons,  yet  his  case  furnishes  this  obser- 
vation, tn's.  that  if  any  prohibition  in  the  canon  law  would  have  pre. 
vented  hira  from  being  a  representative  of  a  county  or  a  borough  in  the 
bouse  of  commons,  the  aame  prohibition  would  have  prevented  hini 
from  exercising  the  lay  functions  of  a  temporal  peer  in  the  house  of 

When  the  question  of  the  eligibility  of  the  clergy  was  discussed  in 
the  bouse  of  commons,  it  wa*  proposed  by  the  prime  minister,  that  a 
bill  should  be  brought  in  to  declare  the  clergy  ineligiUe,  and  by  that 
means  to  remove  all  doubts  and  questions  in  future.  But  still  the 
debate  was  continued  in  both  hoyses,  whetlier  this  statute  would  be 
declaratory  of  what  was  the  law,  or  introductory  of  a  new  law.  Those 
who  maintained  the  ineligibility  of  the  clergy  drew  their  Arguments 
chicHy  from  the  canon  taw ;  the  opposite  partv,  particulariv  Lord  Thar- 
VOL.  I.  50    ,  '  ' 
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aiiice  1693,  except  the  commiBUoners  of  the  treMUiyS  nor 
any  of  the  officers  following^  fviz.  commistionert  of  [hum, 
transportB,  sick  and  wounded,  wine  licentes,  navy ,  and  rictual- 
ling;  secretaries  or  receUers  of  prizes;  comptroUers  of  the 
'  army  accounts ;  i^nta  for  regiments ;  governors  of  pUnta- 
dons  and  their  deputies;  officers  of  Minorca  or  Gibraltar; 
officers  of  the  (flccise  and  customs  j  clerks  or  deputies  in  the 
several  offices  of  the  treasury,  exchequer,  navy,  victualling, 
admiralty,  pay  of  the  army  or  navy,  secretaries  of  state,  salt, 

b  Stu.  fud  a  W.  imd  H.  e.  T.  W.  HI.  b  IOl  «  Aaa.  c  I-  U  Oca.  IL  e.  M. 


low,  tdopted  mott  of  the  trgunenU  in  thit  note ;  svtctioned  by  the 
^iprobation  of  that  leimed  and  venerable  peer,  the  Editor  with  proud 
(ftUsfaction  re>*nneieB  it  to  the  vorks  of  Sir  Williun  BlfiJcitone. 

But  the  moit  strenuou*  adTocates  for  the  idmiaiibtlily  of  the  clergy 
by  the  common  law,  willnotneccisirily  object  to  their  eseltuion  by  u 
act  of  the  lepilature.  They  were  bo  excluded  from  the  parliunenti  of 
Scotluid  snd  Ireluid.  And  perhi^  it  may  be  justly  observed,  that 
sound  poL<^  and  the  most  important  interest  of  tociel^  require,  that 
the  ambition  of  a  clergyman  ihould  be  confined  to  Ma  own  profeision, 
and  that  piety  and  learning  should  be  his  surest  Tecornmendations  to 
advancement. 

By  the  41  Geo.  III.  c.  73,  entitled,  sn  act  to  remove  doubts  respect- 
ing the  eligilulity  of  persona  in  holy  orders  to  sit  in  the  house  of  com- 
iqiOns,  it  was  declared  and  enacted,  that  no  person  having  been  ordained 
to  the  office  of  priest  or  deacon,  ie  or  shall  be  capable  of  being  elected 
to  serve  in  parliament  as  a  member  of  the  house  of  commons  t  and  if 
any  such  person  slull  sit  in^the  house,  he  ihall  fbrfeit  500/.  a  day,  and 
be  incapable  of  holding  any  preferment  or  office  under  his  Majesty. 
But  the  statute  was  not  to  extend  to  the  members  of  the  house  during 
that  parliament. 

(38)  Two  decisions  of  committees  are  agreeable  to  what  is  advanced 
In  the  text.  In  the  first  tt  waa  determined,  that  the  sheriff  of  Berk- 
shire could  not  lie  elected  for  Abingdon,  a  borough  within  that  county 
(I.Ddi^.419.):  in  the  second,  that  the  sheriff  df  Hampshire  could  be 
elected  fat  the  town  of  Southampton  within  that  county,  because 
Southampton  is  a  county  of  itself,  snd  is  u  independent  (jf  Hanpehire 
as  of  any  other  county.    4  Jitug.  GT. 
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stunp>i  appeal,  winelicensea,  hackney  coaches,  hawkers 
and  pedlars,)  nor  any  persons  that  hold  any  new  office  under 
the  crowa  created  since  I70S  ^,  are'capable  of  being  elected 
or  sitting  as  members  (39).  6.  That  no  person  having  a  pen* 
SKHi  under  the  crown  during  pleasure,  or  for  any  tenn  of  years, 
is  capable  of  being  elected  or  sitting'.  7.  That  if  any  member 
accepts  an  6ffice  under  the  crown,except  an  officer  in  the  army 
or  navy  accepting  a  new  commission,  his  seat  is  void ;  but  such 
member  is  capable  of  being  re-elected^.  8.  That  all  knights 
of  the  shires  shall  be  actual  knights,  or  such  notable  esquires 


(39)  All  the  peraona  enumented  aboTc  u«  utterly  incipable  gf  Bit- 
ting in  the  houie  of  conimoiu,  whilit  they  continue  in  their  respective 
fituUionat  md  anongit  these  are  all  persons  who  accept  from  the 
crown  any  office  created  since  1705.  But  by  the  36th  section  of  the 
aame  act,  6  Ann.  c.  7.  if  any  member  shall  accept  of  any  office  of  profit 
from  the  crown,  his  election  or  seat  becomes  void,  but  be  may  be  re- 
elected.   This  mean*  an  office  of  profit,  which  was  in  existence  prior 

to  iroi. 

The  office  or  trust  of  a  member  of  parliunent  cannot  be  resigned, 
UmI  every  member  is  eompellable  to  discharge  the  duties  of  it,  unless 
be  can  shew  such  a  cause,  m  the  house  in  its  discretion  wiU  think  a 
sufficient  excuse  fiir  his  non-attendance  upon  a  call  of  the  house.  The 
only  way  therefore  of  vacating  a  seat,  is  by  accepting  a  situation,  in 
consequence  of  which  the  Uw  dedarei  his  seat  vacant  So  where 
members  wiab  to  vacate  tbeir  sests  and  retire  from  parUament,  it  is 
DOW  usual  for  the  crown  to  grant  tliem  the  office  of  the  stewardship  of 
the  Chiltem  Hundreds.  Mr.  Hstsell  observea,  that  ■■  the  practice  of 
"  accepting  this  nominal  office,  wliich  began,  he  beUeve*,  only  sbout 
"  the  year  1730,  has  been  now  so  long  scquieiced  in  from  its  coave- 
"  nience  to  all  parties,  that  it  would  be  ridiculpua  to  state  any  doubt 
"  about  the  legality  of  its  proceedings  -,  otherwise  (he  beUeves)  it 
"  would  be  found  very  difficult,  from  the  form  of  these  appoinUnenti* 
"  to  shew  that  it  is  an  office  of  profit  under  the  crown."  (2  SaU.  4J.) 
But  Mr.  Hatsell  himself  raises  s  doubt,  which  I  do  not  think  he 
removes ;  for  surely  no  usage  since  1750,  or  no  ussge  whatever,  can 
countervail  the  clear  and  express  words  of  an  aet.ofpsrUament. 
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ud  gentlemen  as  have  estates  aufiicient  to  be  knights  (40), 
and  by  no  means  of  the  degree  of  yeomenc  This  is  reduced 
to  a  still  greater  ceitunty,  by  orduning,  9.  That.every  knight 
of  a  shire  sliall  have  a  clear  estate  of  freehold  or  copyhold  (41^ 
to  the  value  of  six  hundred  pounds  fter  annum,  and  every  citi- 
zen and  burgess  to  the  value  of  three  hundred  pounds:  except 
the  eldest  sons  oFpeers,  and  of  persons  qualified  to  be  knights 
of  shires,  and  except  the  members  for  the  two  univeruties>i ) 
vhich  somewhat  balances  the  ascendant  which  the  twroug^s 
have  gained  over  the  countiest  by  obliging  the  trading  inte- 
rest to  make  choice  of  landed  men :  and  of  this  qualification 
the  member  must  make  oath,  and  give  in  the  particulars  in 
writing,  at  the  time  of  his  taking  his  seat'  (43).  But,  sub- 
ject to  these  standing-  restrictions  and  disqnaliiicationsi  every 
subject  of  the  realm  is  eligible  of  common  right :  though 
there  are  instances,  wherein  persons  in  particular  circum- 
stances have  forfeited  that  common  right,  and  have  been  de- 
clared ineligible  ybr  that  parHaraeju  by  a  vote  of  the  house  of 


(40)  This,  by  the  itttute  lU  miliiibia,  1  E<I.  II.  was  20/.  a  year,  and 
put  in  force  apainst  those  who  h»d  40/.  ■  yeartill  16  Car.  I.  c.  16.   See 
p.  404. 
(41]  Or  mortgage,  if  the  mortgagee  hu  been  leven  years  in  posaes- 

(43)  By  32  Ceo.  III.  c.  45.  no  contractor  with  the  officers  of  govern- 
ment, or  with  any  other  person  fpr  the  icnice  of  the  public,  ihali  be 
capable  of  bein^  elected,  or  of  ihling  in  the  house,  as  long  u  he  holda 
any  such  contract,  or  denvcs  any  benefit  from  it.  But  this  does  not 
extend  to  contracts  with  corporadons,  or  with  compuiica,  which  then 
consisted  often  partnen,  or  to  any  person  to  whom  the  interest  of  audi 
a  contract  shall  accrue  by  marriage  or  operation  of  Uw  for  the  first 
twelve  month*.  And  if  any  person  disqualified  by  »uch  a  contract  shall 
sit  in  the  house,  he  shall  forfeit  500/.  for  every  dayj  and  if  any  person 
who  engages  in  a  contract  with  government,  admita  any  member  of 
parliament  to  a  share  of  it,  he  shall  fbrfeit  500/.  to  the  prosecutor. 

i      
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commoniJ,  or  fi>r  tvtr  by  an  act  of  the  le^alatnre  ■■.     But 

it  was  an  imconstitutiona]  prohibiticHi  which  was  g;raunded  on 

an  ordinance  of  the  house  of  larda ',  and  inseKed  in  the  ktn^t 

writs,  for  the  parliament  holden  at  Coventry,  S  Hen. 

IV,  that  no  apprentice  or  other  man  of  the  law  should     [177] 

be  elected  a  knight  of  the  shire  therein";  in  return 

foj  which,  our  law  books  and  historians"  have  branded  this 

parliament  with  the  name  of  fiarliamcntum  indoclum,  or  the 

lack-learning  parliament  j  and  sir  Edward  Coke  observes  with 

some  8pleen°,  that  there  never  was  a  good  law  made  thereat. 

3.  The  third  point,  regarding  elections,  is  the  method  of 
proceeding  therein.  This  is  also  regulated  by  the  law  of  par- 
liament, and  the  several  statutes  referred  to  in  the  marginP; 
all  which  I  shall  blend  together,  and  extract  out  of  them  a 
summary  account  of  the  method  of  proceeding  to  elections. 

As  soon  as  the  parliament  is  summoned,  the  lord  chancel- 
lor (or  if  a  vacancy  happens  during  the  sitting  of  parliament, 
the  speaker,  by  order  of-  the  house ;  and  without  such  order, ' 
if  a  vacancy  happens  by  death,  or  the  member's  becoming  a 
peer  (44),  in  the  time  of  a  recess  for  upwards  of  twenty  days) 
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(44)  With  regard  to  a  vseancy  by  death  or  a  peerage  during^  a  re- 
cess, the  24  Ge<3.  III.  a.  S.  c.  SG.  which  repeals  the  former  atitutet 
upon  this  subject,  provides,  that  if  during  any  recess  any  two  mem- 
bera  pve  notice  to  the  speaker  by  a  certificate  under  their  handa,  that 
there  ia  a  vacancy  by  death,  or  that  a  writ  of  sBinnions  has  issued  un- 
der the  great  seal  to  call  up  any  member  to  the  house  of  lords,  the 
speaker  shall  forth  irith  give  notice  of  it  to  be  inserted  in  the  Gazette; 
and  at  the  end  of  fourteen  dayi  after  such  insertion,  he  shall  inue  his 
warrant  to  the  clerk  of  the  crown,commiindinghiintoRiake  out  anew 
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■ends  hit  wamnt  to  the  cterk  of  the  crown  in  chancery  j 
who  thereupon  issues  out  writs  to  the  Bheriff  of  every  county^ 
for  the  electim  of  ail  the  men^rs  to  serve  for  that  county, 
and  every  city  and  borough  therein.  Within  three  days  (4S) 
after  the  receipt  of  this  vrriti  the  sheriff  is  to  send  his  pre- 
cept, uader^s  seal,  to  the  proper  returning  ofitcers  of  the 
cities  and  boroughs,  commanding  them  to  elect  their  mem- 
bers :  and  the  said  returning  officers  are  to  proceed  to  elec- 
tion within  eight  days  from  the  receipt  of  the  precept,  giving 
four  days  notice  of  the  same  ^ ;  and  to  return  the  persons 
chosen,  together  with  the  precept,  to  the  sheriff. 
But  elections  of  knights  of  the  shire  must  be  proceeded  to 

by  the  sheriffs  themselves  in  person,  at  the  next  coun- 
p?8j     ty  court  that  shall  happen  after  the  delivery  of  the 

writ.  The  county  court  is  a  court  held  every  month 
or  oftener  by  the  sheriff,  intended  to  try  little  causes  not  ex- 
ceeding the  value  of  forty  shillings,  in  what  part  of  the  county 
he  pleases  to  appoint  for  that  purpose :  but  for  the  election  (^ 

q  [n  the  bor«i(h  oT  Kpw  ^horthun  in 
aama,  *hijni  sniitai  fnchnURi  sf  On 


writ  for  the  election  of  another  member.  Butthisshallnot  extend  to 
any  ewe  wbere  there  U  a  petition  depending'  CMtccming  sucb  vacant 
■eat,  or  where  the  writ  fer  the  election  of  the  member  so  vacating  had 
not  been  returned  fifteen  da^  before  the  end  of  the  lut  sitting  of  the 
house,  or  where  the  new  writ  cannot  iitue  before  the  next  meeting  of 
the  house  for  tlic  deipafch  of  business.  And  to  prevent  «ny  impedi- 
ment in  the  execution  of  this  act  by  the  speaker's  absence  from  the 
kingdom,  or  by  the  vacancy  of  his  seat,  at  the  beginning  of  every  par- 
Uunent  he  shall  appirint  any  number  of  members  from  thrte  to  seven 
inclqsive,  and  shall  publish  the  qipointmeat  in  the  Gazette.  These 
ucmbcra,  in  the  absence  of  the  speaker,  shall  have  the  same  authoritf 
as  is  given  to  him  fay  this  statute.  These  are  the  only  cases  provided 
for  by  act  of  parliament ;  so  for  any  other  species  of  vacancy  no  writ 
eau  issue  during  a  recess. 

(4S)  The  officer  of  the  chique  potU  hu  six  days  by  10  and  11  W. 

m.  e.  r.  • 
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knights  of  the  ahire  it  imiit  be  held  M  ttte  most  usiud  pbice. 
If  the  county  court  lulls  Upop  the  day  of  ddivering  the  writ, ' 
or  within  ux  days  kfter,  the  aheriEF  may  adjouni  the  court 
and  electitm  to  some  other  convenieiM  timet  not  longer  than 
sixteen  daysi  nor  ahorter  than  ten ;  but  be  cannot  alter  the 
place,  vithout  the  consent  of  all  the  candidates:  and,  in  all 
eucb  cases,  ten  days  pubUc  notice  must  be  ^ven  of  tlie  ttme 
and  place  of  the  election  (46). 

Avn,  as  it  ia  essential  to  the  xtry  being  of  parliameitt,  thtt 
dcctioiu  shotdd  be  abaohitely  free)  therefore  all  tiadue  inflilcBces 
Vpoa  the  electors  are  itlegid  and  strongly  pTohifaUed  (47). 


(46)  This  ii  iltered  by  3S  Geo.  III.  c.  64.  which  cd&cU,  that  in  every 
coun^,  the  sherilTJiannK  indoned  on  the  back  of  the  writ  the  dsy  on 
which  he  receires  it,  iHill,  irithin  two  days  after  the  receipt  thereof, 
cause  proelamatian  to  be  made  st  the  place  where  the  enaning'  dection 
plight  by  law  to  be  hald,  of  •  apecial  county  court  to  be  there  held, 
fbr  the  puTpoac  of  such  electimi  only,  on  ai^  day,  Sunday  excepted* 
■Ot  later  from  the  day  of  making  auch  proclamation  than  the  16th  dsjr, 
nor  sooner  than  the  10th ;  and  that  he  shall  proceed  in  auch  election  at 
■ueh  special  county  court  in  the  same  manner  as  if  the  aiid  election 
had  been  held  at  a  county  court,  or  at  an  adjourned  county  court,  ac* 
cording  to  the  former  laws.  And  by  the  33  Geo.  III.  c.  64.  the  procla- 
mation must  be  made  at  the  usual  [dace  between  the  hours  of  tf^tt 
•'dock  in  the  morning  and  four  in  the  afternoon,  fhim  the  35th  of  Oe> 
tober  to  the  3Jth  of  Mardi ;  and  in  the  rest  of  the  year  between  eight 
ID  the  morning  and  six  in  the  afternoon. 

(47)  In  support  of  this  principle  the  3  Ed.  I.  c.  5.  is  generally  cited: 
Xtpur  ceo  gue  eltctiom  deivent  titrei  fianchet,  Ic  roi  dtfcnde  mr  ta  grtvc 

Jarfaittm,  gue  mil  Aaut  hommc  if  autre  fier  peiar  da  armet,  nefer  menaat, 
ae  dittmrbt  defaaefriacht  eieaiui.  The  principle  is  good,  and  ougbt  to 
be  applied  to  all  election*  i  but  the'  clectionf  which  the  legislature  had 
then  in  contemplation,  were  those  of  die  sheriff,  coroner,  tic.  for  the 
house  of  commons,  and  of  course  elections  of  its  members  had  not  then 
c^stence.  And  as  it  would  be  repugnant  to  this  prihciple  and  to  sound 
-  policy,  it  ia  decided,  that  •  wager  between  two  electors  upon  the  suc- 
cess oftheirrcspectiTe  candidates  ia  illegal  and  void  For,if  it  were 
permitted,  it  would  manifestly  corrupt  th«  freedom  of  eleotiont. 
1  T.  R.  55,    - 
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^or  Mr.  Locke'  ranks  it  among  those  breache  s  of  truit  in  the 
-  executive  magiBtrate,  which  according  to  his  notions  amount 
to  a  diuolutioD  of  the  government,  "  if  he  employs  the  force, 
**  treasure,  and  offices  of  the  society  to  corrupt  the  represen- 
"  tatives,  or  openly  to  pre-engage  the  electors,  and  prescribe 
*'  ^hat  manner  of  persons  shall  be  chosen.  For  thus  to  re- 
"  gulate  candidates  and  electors,  and  new-model  the  ways  of 
,"  election,  what  is  it,  says  he,  but  to  cut  up  the  goremment 
"  by  the  roots,  and  poison  the  very  fountain  of  public  secu- 
*'  rity  i"  As  soon  therefore  as  the  time  and  place  of  election, 
either  in  counties  or  borot^hS)  are  fixed,  all  soltUera  quar- 
tered in  the  place  are  to  remove,  at  least  one  day  before  the 
election,  to  the  distance  of  two  miles  or  more ;  and  not  to  re- 
turn  till  one  day  afler  the  poll  is  ended.  Riots  likewise  have 
been  frequently  determined  to  make  an  election  void.  By 
vote  also  of  the  house  of  commons,  to  whom  alone  belongs 
the  power  of  determining  contested  elections,  no  lord  of  par- 
liament, or  lord  lieutenant  of  a  county,  hath  any  right  to  in- 
terfere in  the  election  of  commoners;  and,  by  statute,  the  lord 

warden  of  the  cinque  porta  shall  not  recommend  any 
[1793     members  there.  If  any  officer  of  the  excise,  customs, 

stamps,  or  certain  other  branches  of  the  revenue,  pre- 
sume to  intermeddle  in  elections,  by  persuading  any  voter,  or 
dissuading  him,  he  forfeits  100/.  and  is  disabled  to  hold  any 
office. 

Thus  are  the  electors  of  one  branch  of  the  legislature 
secured  from  any  undue  influence  from  either  of  the  other 
two,  and  from  all  external  violence  and  compulsion.  But  the 
greatest  danger  is  that  in  which  themselves  co-operate,  by 
the  infamous  practice  of  bribery  and  corruption.  To  prevent 
which  it  is  enacted,  that  no  candidate  shall,  after  the  date 
(usually  called  the  tewtej  of  the  writs  (48),  or  after  the 


(48)  Or  after  tht  ordering  of  ttie  writs  :  that  is,  after  the  slgninror 
the  wuTMit  to  the  chwiceUor  for  issuing  the  writs.    Jim.  16S. 
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vtcancy,  ^ve  any  money  or  entert^ment  to  his  electors,  or 
promise  to  give  any,  either  to  particular  persona,  or  to  the 
place  in  general,  in  order  to  his  being  elected  :  on  pain  of 
being  incapable  to  serve  for  that  place  in  parliament  (49). 

(49)  Tbiiincapacityuiieifroip  the?W.  111.  &4.  cotnmanljciUed 
the  Treating^  Act,  which  enactH,  tbU  the  candidate  afTeiulinff  igainst 
iliai.  at*).<Ae  ihaii  be  ditaMed  and  incapacitated  upon  nich  election.  The 
obvious  meuiing  of  thtse  word*  uid  of  the  rest  of  the  statute  U,  that 
treating  vacate*  that  election  only,  and  that  Hie  candidate  a  no  w»y 
disquatiSed  from  being  re-elected,  and  sitting  upon  a  second  return. 
See  the  second  case  of  Norwich  1787,  3  Luc/.  455.  Though  the  con- 
truy  was  determined  in  the  case  of  Honiton,  1783,  ib.  162. 

But  after  the  general  election  in  1796,  the  return  of  one  of  the  men^ 
bera  for  the  borou^  of  Southwark  was  declared  void  by  a  ^mmittec, 
because  it  waa  proved  that  he  had  treated  during  the  election.  Upon 
that  vacancy  he  offered  himself  a^ain  a  candidate,  and  having  amajori* 
tj  of  votes  was  returned  as  duly  elected  ;  but  upon  the  petition  of  the 
other  candidate,  the  next  committee  determined  that  the  sitting  mem- 
her  was  ineLgible,  and  that  the  petitioner  ought  to  have  been  returned. 
And  he  took  his  seat  accordingly. 

It  has  been  supposed,  (hat  the  payment  of  traveling  expenses,  and 
*  compensation  for  loss  of  time,  were  not  treating  or  bribery  within 
this  or  any  other  statute  ;  and  a  Inll  pused  tiie  house  of  commons  to 
subject  such  cases  to  the  penalties  imposed  by  3  Geo.  11.  c.  24.  upon 
persons  guilty  of  bribery.  But  this  bill  was  rejected  in  the  house  of 
lords  by  the  opposition  of  lord  Mansfield,  who  strenuously  maintained 
that  the  bill  wa«  superfluous  ;  that  auch  conduct,  by  the  laws  in  being, 
was  clearly  illegal,  and  aubject,  in  a  court  of  law,  to  the  penalties  of 
bribery  {2  Lud.  67.}.  Indeed  it  is  so  repugnant  both  to  the  letter  and 
•pint  of  these  statutes,  that  it  is  surprising  that  such  a  notion  ind 
practice  should  ever  have  prevailed.  It  is  certainly  to  be  regretted, 
that  any  elector  should  be  prevented  by  his  poverty  from  eierciaiog 
»  valuable  privilege  t  but  it  probably  would  be  s  vtadti  greater  injury 
to  the  country  at  lai^  if  it  were  deprived  of  the  services  of  aU  geude. 
men  of  moderate  fortune,  by  the  legalizing  of  such  a  practice,  even 
with  the  most  equitaUe  reatnetion*,  not  to  mention  the  door  that  it 
mi^t  open  to  the  grossest  impurity  and  Gomq>tion.     . 

If  an  inn-keeper  funushes  provisions  to  the  voters,  contraiy  to  ths 
7  W.  3.  c.  4.  though  at  the  eipress  re<iueit  or  order  of  one  of  the  can- 
TOL.  I.  31 
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And  if  mj  money,  gift,  office,  employment,  or  reward  be 
given  or  promised  to  be  g^ven  to  any  voter,  ivt  any  time,  in 
order  to  influence  him  to  give  or  withhold  his  vote,  aa  well 
he  that  takes  aa  he  that  oEFers  such  bribe  forfeits  SOOl.  and  is 
for  ever  disabled  from  voUng  and  holding  any  office  in  any 
corporation ;  imless,  before  conviction,  he  will  discover  some 
other  offender  of  the  same  kind,  and  then  he  Is  indemnified 
for  his  own  offence*  (50)  the  first  instance  that  occurs,  of 
election  bribery,  was  so  eariy  as  13  Eliz.  when  one  Thomas 

I  In  Ckc  maiwr  the  Juljun  law  ife  ««M(u     Ac  pmoD  giultj  nnikted  u 


didatcB,  he  unnot  aflerwirda  maintain  m  action  againat  that  candi- 
date, as  courta  of  justice  will  not  enforce  the  performance  of  a  contrset 
made  in  direct  violation  of  the  general  law  of  the  country.  I  £ot.  and 
Pull.  264. 

(50)  This  is  enacted  by  2  Geo.  II.  c.  34.  expluned  and  enlarged  bf 
9  Geo.  11.  c.  38.  and  16  Geo.  II.  c.  11.  but  these  statutes  do  not  create 
any  inctpacity  of  sitting  in  the  house,  that  depends  solely  upon  the 
treating  act  mentioned  in  the  preceding  note. 

It  has  been  held  that  it  is  briberj  if  a  candidate  ^ret  an  elector 
money  to  vote  for  him,  though  he  afterwards  votes  for  another  (3  Birr. 
1233.) :  and  there  can  be  no  doubt,  but  it  would  also  be  bribery  in  tfae 
Voter,  for  the  words  of  the  statute  clearly  make  the  offence  mutual. 
And  it  hat  been  decided  that  such  vote  will  not  be  avulablc  to  the  per- 
son to  whom  it  may  afterwards  be  given  gratuitously  i  fbr  the  elector 
swears  he  has  received  no  money,  gift,  or  reward,  in  order  to  give  bit 
vote ;  and  an  election  ought  not  to  depend  upon  a  vote  so  contamina- 
ted with  perjury,  bribery,  and  treachery  :  and  the  voter's  previous 
conduct  must  raise  a  strong  suspicion  that  he  gives  bis  vote  rather  from 
the  inducement  of  a  higher  bribe,  than  from  the  conviction  of  his  con- 
science. But  the  propriety  of  this  decision  has  been  questioned  by  re- 
spectable authority,  (3  Dmg.  416.)  An  instance  is  given  in  4  Dmig.  366. 
of  an  action,  in  which  twenty-two  penalties,  11,000/.  were  recovered 
against  one  defendant.  But  besides  the  penalties  imposed  by  the  leg- 
islature, bribny  is  a  crime  at  common  law,  and  punishable  by  indict- 
ment or  inlbrmation,  though  the  court  of  king's  bench  will  not  in  ordi- 
nary c**m  grant  an  information  within  two  years,  the  time  within  whidi 
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Longie  (being  a  aimple  roan  and  of  smatl  capkcitf  to  aeire  in 
pariiaroent)  acknowledged  that  he  bad  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chosen 
four  pounds  to  be  returned  member,  and  was  for  that  premium 
elected.  But  for  this  oETence  the  borough  was  amerced  (5 1 ), 
the  member  was  removed,  and  the  officer  fined  and  impri- 
aoned'.  But,  as  this  practice  bath  since  taken  much  deeper 
and  more  universal  root,  it  hath  occasioned  the  making  of 
these  wholesome  statutes  j  to  complete  the  efficacy  of  which, 
there  is  nothing  wanting  but  resolution  and  integrity  to  put 
them  in  strict  execution. 

UnnuE  influence  being  thus  (I  wish  the  deprai(ity  [180] 
of  mankind  would  permit  me  to  say,  eifectUBlly) 
guarded  against,  the  election  is  to  be  proceeded  to  on  the  day 
^>pointcd  i  the  sheriff  or  other  returning  officer  first  taking 
an  oath  against  bribery,  and  for  the  due  execution  of  his 
office.  The  candidates  likewise,  if  required  (S3),  mitst  swear 
to  their  qualification ;  and  the  electors  in  counties  to  theirs ; 
and  the  electors  both  in  counties  and  boroughs  arc  also  com- 

■  4bH.U.    lUk  sTpul.  :tl.    Cob.  Joan.  la  ud  It  M>T  UTI. 

an  action  may  be  brou^t  for  the  penaltiei  under  the  itatute.  (3  Burr. 
1335.  1359.)  But  this  rale  does  not  aRect  a,  prosecution  by  141  indict- 
ment, OF  by  ui  information  by  the  attorney .^neral,  who  in  one  case 
wis  ordered  by  the  house  to  prosecute  two  ^ntlemen  who  had  pro- 
cured themselves  to  be  returned  by  bribery ;  they  were  convicted  and 
sentenced  by  the  court  of  king's  bench  to  pay  each  afine  of  1000  mario, 
and  to  be  imprisoned  six  months.    4  Doug.  393. 

(51)  Lord  Mansfield  obterved  upon  this,  that  there  could  be  no  fine 
set  in  the  home  of  commons  ;  it  must  have  been  in  the  itarchamber 
(3  SuTT.  1336.) :  but  the  journals  of  the  commons  on  the  day  referred 
to  by  the  learned  Jud^  expressly  state,  that  it  is  ordered  by  this  house 
that  a  6ne  of  30  pounds  be  aueued  upon  the  corporation  for  their  asid 
lev/d  and  sUoderous  attempt 

(53)  If  any  candidate,  upon  aresaonablerequest  from  another  candi- 
date, or  by  two  of  the  electors  dther  at  the  election,  or  at  any  time 
before  the  retiwn  of  the  writ,  shall  refuse  to  sweu  to  bis  qualificttioni 
his  elecUon  shall  be  void.  (9  Jim.  c.  5.) 
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pellable  to  take  the  oath  of  abjuration  and  that  against  briberf 
and  comiptioD.  And  it  might  not  be  amiss,  if  the  members 
'  elected  were  bound  to  take  the  latter  oath,  as  well  as  the 
former ;  which  in  all  probability  would  be  much  more  effec- 
tual, than  administering  it  only  to  the  electors  (S3). 

(53)  AQ  electors  are  compellable  before  they  vote  to  t«ke  the  oitbt  of 
allegiance  and  iiipremary,  r  k  8  W.  III.  c.  27.  But  u  these  oadii 
ncre  frequently  required  from  the  electon  by  one  of  the  cuididate*  for 
the  purpose  of  delay,  it  waa  enacted  by  the  34  Geo.  III.  c.  73.  that, 
when  a  poll  is  demanded  at  any  election,  the  returning  officer  may,  at 
the  requestof  any  candidate,  appoint  two  persons,  (or  a  sufficient  num- 
ber,) at  proper  places,  to  administer  the  oaths  of  alle^ance  and  supre- 
macy, the  declaration  of  fidelity,  theoathof  abjuration,  and  the  declara- 
tion or  affirmation  of  the  eflsct  thereof,  to  each  elector  before  he  tender* 
bii  vote.  Tbe  42  Geo.  III.  c.  62.  empowers  these  persons  to  administer 
•U  the  oaths,  and  to  take  all  the  affirmations  in  the  case  of  quaket*, 
required  by  any  law  or  statute,  and  to  certify  the  names  of  the  elector* 
who  have  taken  such  oath*  or  made  such  affirmations.  The  expense 
tliei  eby  incurred  is  to  be  borne  equally  by  all  the  candidates.  And  bj 
the  35  Geo.  III.  c.  84.  all  electors  for  cities  and  boroughs  shall  «wcar  to 
their  name,  addition,  or  profession,  and  place  of  abode  i  and  alio,  like 
freeholders  in  counties,  that  they  believe  they  are  of  the  age  of  21,  and 
that  they  have  not  been  polled  before  at  that  election.  And  by  tbe  same 
statute  it  is  enacted,  that  if  a  poll  is  demanded  at  any  election  for  any 
Mllnty  or  place  in  England  or  Wales,  it  shall  commence  either  that 
da}',  or  at  the  furthest  upon  the  next,  and  shall  be  continued  from  day 
to  day  (Sundays  excepted)  until  it  be  finished  \  and  it  sliall  be  kept 
open  seven  hours  at  the  leajst  each  day,  between  eight  in  tlie  maminff  and 
eigbt  at  night  <  but  if  it  should  be  continued  till  the  15th  day,  then  the 
returning  officer  shall  close  tlie  poll  at  or  before  three  in  the  afternoon, 
and  shall  immediately,  or  on  the  next  day,  publicly  decide  the  names 
of  the  persons  who  have  a  majority  of  voles  j  and  he  shall  forthwith 
make  a  return  accordingly,  unless  a  scrutiny  is  demanded  by  aiiy  can- 
didate, or  by  two  or  more  of  the  electors,  and  he  shall  deem  it  neces- 
sary to  grant  the  same,  in  which  case  it  shall  be  lawful  for  him  to  pro- 
ceed thcrcuponi  but  so  as  that,  in  all  cases  of  a  general  election,  if  he 
has  the  ratum  of  the  writ,  he  shall  cause  a  return  of  the  members  to  be 
filed  in  the  crown  office  on  or  before  the  day  on  which  the  writ  is 
returnable.  If  he  is  a  returning  ollifin-  acting  under  a  precept,  he  shall 
make  ■  return  of  the  member*  at  leut  six  day*  before  the  day  of  the 


CHAP.  3.  OP  PERSONS.  IM 

'  Th  b  election  being  closed,  the  returning  officer  in  boroughs 
returns  his  precept  to  the  sheriff,  with  the  persona  elected  by 
the  majority  t  and  the  sheriff  returns  the  whole*  together  with 
the  writ  for  the  county  and  the  knights  elected  thereupon,  to 
the  clerk  of  the  crown  in  chancery ;  before  the  day  of  meet- 
ing, if  it  be  a  new  parliament,  or  within  fourteen  days  aftei' 
the  election,  if  it  be  an  occasional  vacancy  ;  and  this  under 
penalty  of  500/.  If  the  sheriff  does  not  return  such  knighU 
only  as  are  duly  elected,  he  forfeits,  by  the  old  sUtutes  of 
Henry  VI,  100/;  and  the  returning  officer  in  boroughs  for  a 
Hke  false  Fetum  40/ ;  and  they  are  beudes  liable  to  an  action, 
in  which  double  damages  shall  be  recovered,  by  the  later 
statutes  of  king  William  :  and  any  person  bribing  the  return- 
ing officer  shall  also  forfeit  300^.  But  the  members  returned 
by  him  are  the  sitting  members,  until  the  house  of  commons, 
upon  petition,  shall  adjudge  the  return  to  be  false  and  illegal. 
The  form  and  manner  of  proceeding  upon  such  petition  are 
nt>w  regulated  by  sUtute  (54)  10  Geo.  III.  c.  16.)  amended 

return  of  the  writ)  but  if  it  U  not  a  general  election,  then,  in  cue  of  a 
•crutiny,  a  return  of  the  meisber  •hiU  be  made  witlun  30  day*  after 
the  dote  of  the  polL  Upon  a  scrutiny,  the  returning  officer  cuinot 
conipd  any  witness  to  be  snotn,  though  the  statute  gives  him  power 
to  administer  an  oath  to  those  who  emteiii  to  take  it. 

(54)  This  statute  is  better  knawn  t^  the  name  of  GrcnviHe's  act, 
and  it  has  justly  conferred  immortal  honor  upon  its  author.  The  select 
committees  appointed  pursuant  to  this  statute,  have  exaniined  and 
decided  the  important  rigfau  of  election  with  a  degree  of  purity  and 
juilicial  lUscrimination  highly  honoraUe  to  themselves ;  and  which 
were  still  more  satisfactory  to  the  public,  from  the  recollection  of  the 
very  different  manner  in  which  these  .questions,  prior  to  1770,  had 
been  treated  by  the  house  at  large. 

But  this  act  has  been  much  improved  by  35  Geo.  III.  c.  84.  It  38 
Geo.  III.  c.  52.  By  these  statutes  any  person  may  present  a  petition 
complaining  of  an'  undue  election  i  but  one  subscriber  of  the  petition 
roust  enter  into  a  rect^mzance,  himself  in  300/.  with  two  sureties  in 
low.  each,  to  appear  uid  support  hi*  petition  i  and  then  the  house  shall 
.   appoint  aome  day  beyond  14  di^  »fW  the  commenceatent  of  the  *es* 
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by  1 1  Geo.  III.  c.  42.  and  made  perpetaal  by  U  Geo.  III. 
c.  15.)  which  direcU  the  method  of  chooBuig  by  lot  a  select 

■ion,  or  the  retom  at  the  writ,  ind  abill  give  notice  to  the  petitioaen 
and  the  litting  membera  to  attend  the  bar  of  the  home  od  that  day  by 
themBclves,  their  coiuuel  or  agents ;  this  d&y,  howeTer,  may  be  altered, 
but  notice  shall  be  given  of  the  new  day  appointed.  On  the  day  fixed, 
iflOO  members  do  not  attend,  the  house  shall  adjoutn  from  day  to  day, 
except  over  Sundays,  and  for  any  number  of  days  over  Chriatmasday, 
Whitsunday,  and  Good  FfidBy;  and  when  100  or  more  members  are 
present,  the  house  shall  proceed  to  no  other  business  except  twearii^ 
in  memben,  receiving  reporta  from  committees,  amending  a  return,  or 
attending  his  majesty  or  commisaionera  in  the  house  of  lords.  And  by 
the  32  Geo.  111.  c  1.  the  house  is  enabled  to  receive  a  message  from  the 
lords,  and  to  proceed  to  any  business  that  may  be  necessary  for  the 
prosecution  of  an  impeachment  on  the  days  appointed  for  the  trial. 
Then  the  names  of  all  the  members  belonging  to  the  house  are  put  into 
six  boxes  or  glasses  in  equal  numbers,  uid  the  deil  shall  draw  a  name 
from  each  of  the  glasses  m  rotation,  which  name  ^all  be  read  by  the 
speaker,  and  if  the  person  is  present,  and  not  disqualified,  it  is  put 
down ;  and  in  this  manner  they  proceed,  till  forty-nine  such  names  are 
collected.  But  besides  these  forty-nine,  eich  party  shall  select,  out  of 
the  whole  number  present,  one  person,  who  shall  be  the  nominee  of 
that  party.  Members  who  have  vSted  at  that  election,  or  who  are  peti- 
tioners, or  are  petitioned  againat,  cannot  server  and  persons  who  are 
■isty  years  of  age,  or  who  have  served  before,  are  excused  if  they 
require  it ;  and  others  who  con  ^hew  any  material  reason,  may  also  be 
excused  I^  the  indulgence  of  the  house.  After  49  names  are  so  drawn, 
lists  of  them  shall  be  given  to  the  respective  parties,  who  shall  with- 
draw, and  shall  sjtemately  strike  olf  one  (the  petitioners  beginning) 
till  they  sre  reduced  to  13:  and  these  13,  with  the  two  nominees,  con- 
stitute the  select  committee.  If  there  are  three  parties  they  shall  alter- 
nately strike  ofTonci  and  in.  that  case  the  IS  shall  choose  the  two  nominees. 
The  memben  of  the  committee  shall  then  be  ordered  by  the  houae 
to  meet  within  34  hours,  and  they  cannot  adjourn  for  more  than  34 
hours,  except  over  .Sunday,  Chriatmasday,  and  Good  Friday,  without 
lesre  of  the  house  -,  and  no  member  of  the  committee  shall  absent  him- 
self without  the  permission  of  the  house.  The  committee  shall  not  in 
any  case  proceed  to  business  with  fewer  than  13  membera  i  and  they 
are  dissolved  if  for  three  successive  days  of  sitting  their  number  is  Icsa 
than  that,  unless  they  have  lat  14  day*,  and  then  they  nay  proceed 
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comiDittee  of  fifteen  membera,  who  are  sworn  well  ami  truly 
to  try  the  lamei  and  a  true  judgment  to  give  according  to 
the  eridence.    And  this  abstract  of  the  proceedings 
at  elections  of  knights,  citisens,  and  burgesseS)  con-    [isO 
eludes  our  inquiries  into  the  laws  and  customs  more 
peculiarly  relative  to  the  house  of  commons., 

VI.  I  FRocEEonaw,  sixthly,  to  the  method  of  making  laws; 
which  is  much  the  same  in  both  houses :  and  I  shall  touch  it 
very  briefly,  begimiing  in  the  house  of  commons.  But  first  I 
mustpremtBc,tbat  for  despatch  of  business  each  house  of  par- 
liament has  its  speaker.  The  speaker  of  the  house  of  lords, 
whose  office  is  to  preside  tbere,  and  manage  the  formality  of 
business,  is  the  lord  chancellor,  or  keeper  of  the  king's  great 
seal,  or  any  other  appointed  by  the  king's  commission:  and, 
if  none  be  so  appointed,  the  house  of  lords  (it  is  said  may 

thougfi  reduced  to  13 ;  uid  if  25  dayi,  to  11 ;  and  diey  continue  to  sit 
iMAwjthttanding:  s  prorogation  of  theparliunent  All  the  fifteen  mem- 
bers of  die  committee  take  ■  solemn  oath  in  the  house,  that  they  will 
^ve  a  true  judpnent  according  to  the  evidence,  and  every  question  is 
determined  by  a  majori^. 

The  committee  may  send  for  vdtncRsei  and  esimine  them  upon  oath, 
a  power  which  the  house  of  commons  does  not  poneis  i  and  if  they 
report  that  the  petition  or  defence  is  frivolous  or  vexatious,  the  party 
aggrieved  shall  recover  coiti.  For  their  mode  of  reporting  the  right  of 
election,  lee  note  (35),  p.  17*. 

By  the  II  Geo.  III.  c.  43.  if  100  or  more  members  are  present,  but 
if  upon  the  drawing  by  lot  49  not  set  Mide  nor  excused  cannot  be  com- 
pleted, the  house  ahall  then  adjourn,  as  if  100  had  not  attended.  And 
to  prevent  the  public  bmincM  being  delayed  by  the  want  of  a  sufficient 
attendance  to  form  a  select  committee,  the  36  Geo.  III.  c.  59.  baa  pro- 
vided, that  nhen  a  sufficient  number  of  membert  are  not  present  for 
that  purpose,  the  house,  before  they  adjourn,  may  proceed  to  the  order 
fbr  the  caU  of  the  house,  if  it  has  been  previously  Gied  for  that  day,  or 
they  may  adjourn  such  call,  or  they  may  order  it  to  be  called  on  any 
fliture  day,  and  may  make  such  orders  relative  thereto  as  they  think  fit 
fi)r  enfbr^g  a  sulSdent  attendsnoe  of  the  members. 

These  are  the  ptincipd  provisions  of  this  excellent  statute  under  ha ' 
present  improved  state. 
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elect  (55).  The  speaker  of  the  house  of  commons  is  chosen 
by  the  bouse  (56) ;  but  must  be  approved  by  the  king  (57). 

(55)  Such  ui  inituice  in  the  Iruh  house  of  ktds  ii  mentioned  bf 
lord  MoimtnKnTCB,  2  VoL  106. 

(56)  Mr.  Hume  ia  misuken,  who  ttya  tb»t  Peter  de  U  Mere,  chosen 
in  the  ttrst  pu-Uunent  of  Ric.  II.  wuthe  first  speiker  of  the  commons, 
(3  Vol.  3.)  i  for  we  find  in  the  rolls  of  pwlismcnt,  (51  Ed.  III.  n"  87.) 
that  sir  Thomu  Hungerfard,  chivalier,  qui  avail  la  parolUi  dtt  ctmma- 
ntt  en  ail  parlemtni,  addressed  tbe  king  in  the  nunc  of  the  commons, 
inthst  jubileb  yen,  to  pray  tbst  he  would  psfdcn  sercral  persons  who 
had  been  coavicted  in  impeachments. 

.  By  the  30  Geo.  lll.c.lO.thesalsryof  the  speakerof  the  house  of  com- 
mons, including  liis  fees  and  former  allowances,  is  fixed  at  the  dear 
yeu-ly  sum  at  60001.  And  by  the  same  statute  he  is  disqualified  from 
holding  any  office  of  profit  under  the  crown  during  pleasure. 

(57)  Sir  Edward  Coke,  upon  .being  elected  speaker  in  1593,  in  his 
•tldress  to  the  throne,  declared,  "  this  is  only  as  yet  a  nomination,  and 
"  DO  election,  until  jour  majesty  giveth  allowance  and  Bt)prob«tum.'' 
(2  Salt.  154.)  But  the  house  of  commons  at  present  would  scarce 
admit  their  spesker  to  hold  such  language.  Till  sir  Fletcher  Norton 
was  elected  speaker,  29lh  Nov.  1774,  every  gentleman  who  was  pro- 
posed to  fill  that  honorable  office,  affected  great  modesty,  snd  if 
elected,  wss  almost  forced  into  tbe  chair,  and  at  the  same^time  he 
requested  permission  to  plead,  in  another  place,  his  excuses  and  inaU- 
lity  to  dicharge  tbe  office,  which  he  used  to  do  upon  being  presented 
to  tbe  king-  But  sir  Fletcher  Norton  was  the  first  who  diaregsrded 
this  ceremony  both  in  ^e  one  bouse  snd  in  the  other.  His  successors, 
Mr.  Comewall  and  Mr.  Addington,  requested  to  make  excuses  to  Uie 
throne,  but  were  reflised  by,the  bouse,  though  Mr.  Addington,  in  the 
beginning  of  the  present  parliament,  36th  Nov.  1790,  followed  the 
example  of  sir  Fletcher  Norton,  snd  intimated  no  wish  to  be  excused. 
(See  1  W^eodil.  59.)  Sir  John  Cost  was  the  Isst  speaker  who  sddressed 
the  throne  in  the  language  of  diffidence,  af  which  the  following  sen- 
tence may  serve  as  a  spedmen  i  "  I  can  now  be  an  humble  suitor  to 
'*  your  majesty,  that  you  would  grre  your  faithful  commons  ao  (^>portu- 
"  nity  of  rectifying  this  the  only  inadvertent  step  which  they  can  ever 
*  tske,  and  be  graciously  plessed  to  direct  them  to  present  some  other 
"to  your  majesty,  whom  they  may  not  hereafter  be  sorry  to  haw 
"  chosen,  nor  your  m^gesty  to  have  approved."  (6  Nov.  1761.)  The 
chancellor  used,  to  reply  in  a  handsoMc  speech  of  complinwnt  and 
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Aad  hereia  the  usa^e  of  the  two  boUtts  diSlen,  that  the 
q>e«ksr  of  the  houae  of  comnKHiB  cannot  give  lus  opinion  or 
argue  naj  question  in  the  house ;  but  the  spealLcr  of  the 
Jkmjic  oi  lordB,  if  m  lord  of  parlianeiit,  nay.  In  each  houM 
4ba  aa  of  the  meioritr  (58)  binds  the  whole  i  and  this  ma- 

ancoursgemcnt  i  but  now  he  ibortly  infonni  the  conmunu  thU  hit  nu- 
Jeity  »pproTe»  of  their  tpeiker,  who  cImdib  the  uicient  privilege*  of  the 
commoiu,  vid  then  thejr  return  to  their  own  home. 

Some  ipeiken  upon  th!«  occasion-  have  acquire  dgreat  honor  and 
ilitinction,partMulai4yThonat'NeTi)e,^/maiw/yriiMr  domiat  Btaga' 
vtm^,  9111  eltctutprelatitttr  prr  temmtmet  tatr*  regit  majtitati  at  prittai- 
'  l^m,  et  Ha  vgrtpi,  eUganta,  pnukatrr,  tt  dittni  in  Mgoiia  nbi  comntim 
9t  gaiit.  111  Mmu'mn/riwnWiiim  platmi  et  letmi,  inBxhaam  tibi  taudan 
ttmfiaravil,  cvjiu  lauditatraregiamajeMatnenmodicuTneximinmhant- 
rii  cymatuta  adjetit,  nam  prtanlilmt  et  videntiiui  datainit  tpiritaalilmt  et 
tmferalUnu  et  regni  cotitmiaiitiu  emit  eguitii  mrati  hetiort  et  dignilate  ad 
iaadttn  Bet  et  dtneti  Gttrgii  imigtmit,  qand  ntmni  mortalitim  per  vUtt 
mu€  tmada  tatutgitte  auJimimiu.    6  Hen.  VIII.  1  Lords*  Joum.  30. 

(U)  In  the  howc  of  camaKHu  the  >peakcr  nercr  votes  but  whett 
thece  is  so  equjdity  without  his  cssting  vote,  which  in  diat  esse  cre- 
ates a  miyori^  t  but  the  speaker  of  the  house  of  lords  has  no  caiting 
vote,  but  his  vote  is  counted  with  the  rest  of  the  bouse ;  and  in  tb« 
esse  of  •□  equality,  the  non-contents  or  negative  voices  have  the  ssai« 
efiect  and  optr*6iaa  as  if  they  were  in  fart  a  m^ority.  (Lords'  Jo«m. 
35  June,  1661.)  Lord  Mountmoires  aaya,  that  the  house  of  kwds  'm 
Irelsnd  observes  the  ssMe  rule :  and  that  in  cases  of  equality,  ten^Kr 
prmtmnitiir  pra  negante.  (I  Vol.  103.)  Hence  the  order  in  putting  the 
^Mtion  in  ^^aU  and  writs  of  error  is  this,  "  la  it  your  lordships' 
"pfeMurethstttusdecreeerjudgnient  shall  be  reversed)"  for  if  the 
vstos  0e  eqosl,  the  judgment  of  the  court  below  is  affirmed.  ("Iht 
9  V(d.  Bl.)  Here  it  msy  not  be  improper  to  observe  that  there  is  no 
sissting  veioe  in  courts  of  justice  t  but  in  the  superior  courts,  if  the 
judges  aM  equslly  divided,  there  is  no  decisitni,  and  the  cause  is  oon* 
tioued  in  court  till  s  msjorit;  concur.  At  the  sessions  the  justices,  in 
case  of  equally,  ought  to  rea;ut«  the  matto-  till  the  next  aesaitMis  1  but 
It  they  sre  eipisl  one  day,  and  the  matter  is  duly  brought  before  theta 
•n  ssMtherdiQ'inthesamesesaions,  andifthweis  tbenanincqualityt 
it  will  ajnount  to  sjndgmeBti  for  all  the  time  of  the  sessions  is  consi- 
dered but  a*  one  d^.  A  easting  vote  sometimes  signifies  the  sin^ 
veteof  a  persoB,  who  never  votes  btKin  thecaseof  anequsJiqrt  scins- 
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jority  is  declared  by  votes  openly  and  publicly  giren :  not  n 
at  Venice,  and  many  other  senatorial  asaemblies,  prirateLy  or 
by  ballot.  This  latter  method  may  be  serviceable,  to  prevent 
iDtriguee  and  unconstitutional  combinations :  but  is  impos- 
sible to  be  practised  with  us;  at  least  in  the  house  of  com- 
mons, where  every  member's  conduct  is  subject  to  the 
future  censure  of  hia  constituents,  and  therefore  should  be 
openly  submitted  to  their  inspection. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is 
of  a  private  nature,  it  is  first  necessary  to  prefer  a  petition; 
which  must  be  presented  by  a  member,  and  usually  sets  Cortb 
the  grievance  desired  to  be  remedied.  This  petition  (wheo 
founded  on  facts  that  may  be  in  their  nature  disputed)  is  re- 
ferred to  a  committee  of  members,  who  examine  the  matter 
alleged,  and  accordingly  report  it  to  the  house ;  and  then  (or 
otherwise,  upon  the  mere  petition)  leave  is  given  to  bring  in 
the  bill.  In  public  matters  the  bill  is  brought  in  upon  motioa 
made  to  the  house,  without  any  petiticxi  at  all.  Formerly,  all 
bills  were  drawn  in  the  form  of  petitions  (S9),  which  were  en- 

titaeB  the  double  vote  of  a  perion,  who  firat  toIcb  with  the  rest,  and 
then,  upon  »n  equality,  createi  a  majority  by  giving-  a  second  vote. 

A  casting  vote  neither  exists  in  corporations  nor  eltewbere,  unless 
It  is  expressly  given  by  statute  or  charter,  or,  what'it  equivalent,  ex- 
i«ti  by  ininieiiHN^al  usa^ ;  and  in  such  cases  it  cannot  b«  created  bj  • 
by-Uw.    6  T. «.  732. 

(59)  The  cominons  for  near  two  centuries  continued  the  style  of 
very  humble  petitioners.  Their  petitions  frequently  began  with  "your 
"  poor  cominons  beg  and  pray,"  and  concluded  witli  "  for  God's  lAt, 
-  and  as  an  act  of  charity  ;"  Voi  fiavrrci  cominiiHti  print  tt  nipplietiti 
pur  Din  tt  m  orvre  de  rharit!.  (Rot.  Par.  passim.)  ItappeaTs  tiut  ptiOP 
to  the- reign  of  Hen.  V.  it  had  been  the  practice  of  tlia  kings  to  add 
and  enact  more  than  the  cominons  petitioned  for.  In  consequence  of 
this  there  is  a  vt^ry  memorable  petition  from  thi  commoDt  in  2  Hen.  V. 
which  states,  that  it  is  the  liberty  and  freedom  of  the  commons  that 
there  should  be  no  statute  without  their  assent,  consideting  that  they 
have  ever  been  ii  well  aiirtutrt  as  prtitiomrt,  and  therefore  they  pray 
that  for  the  future  there  maybe  no  additions  to  or  diminutionaof  their 
pstitiem.   And  in  answer  hi'this  the  king  granted  that  from  hence- 
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tered  upon  the  fiarliatneni  rolitf  with  the  lung's  answer  there- 
unto Bubjoined  ;  not  in  an^  settled  form  of  words,  but  as  the 
circumstances  of  the  esse  required*:  and  at  the  end  of  each 
parliament  the  judges  drew  them  into  the  form  of  a  statute, 
which  was  entered  on  the  tlatute  rotU.  In  the  reign  of  Hen- 
ty  V,  to  prevent  mistakes  and  abuses,  the  statutes  were  drawn 
up  by  the  judges  before  the  end  of  the  parliament;  and,  in 
the  reign  of  Henry  VI,  bills  in  the  form  of  acto,  according 
to  the  modem  custom,  were  iint  introduced. 

The  persons  directed  to  biing^in  the  bill,  present  it  in  a 
competent  time  to  the  house,  drawn  ,out  on  paper,  with  a 
multitude  of  blanks,  or  void  spaces,  where  any  thing  occurs 
that  is  dubious,  or  necessary  to  be  settled  by  the  parliament 
itself;  (such  especially  as  the  predse  date  of  times,  the  na- 
ture and  quantity  of  penalties,  or  of  any  sums  of  money  to 
be  raised)  being  indeed  only  the  skeleton  of  the  bill.  In  the 
house  of  lords,  if  the  bill  begins  there  it  is  (when  of  a  pri- 
vate nature)  referred  to  two  of  the  judgeg,  to  examine  and 
report  the  state  of  the  facts  alleged,  to  set  that  all  necessary 
parties  consent,  and.to  settle  all  points  of  technical  propriety. 
This  is  read  a  first  time,  and  at  a  convenient  distance  a  se- 
cond time ;  and  after  each  reading  the  speaker  opens  to  the 
house  the  substance  of  the  bill,  and  puts  the  question,  whether 
it  ahal)  proceed  any  farther  ?  The  introtluctioo  of  the  bill  may 
te  originally  opposed,  as  the  bill  itself  may  at  either  of  the 
readings  ;  and,  if  the  opposition  succeeds,  the  bill  must  be 

t  S«.iiTiiaiiEBD&lictfe«at]i(T[iutuen,t>iriirMnni^ri.«Edir.  II. 

forth  they  should  be  bound  in  no  initance  without  their  Msent,  saving 
hii  roytl  prerogative  to  grant  or  deny  wh»t  he  plcued  of  their  peti- 
tions. C^I-  ^^f-  *v-  Rat.  Pari.  2  Srn.  T.  n"  22.]  It  was  long  after 
their  creation,  or  rather  leparation  from  the  bsroni,  before  the  house 
of  commons  were  conscious  of  their  own  (trength  and  dignity:  and 
such  was  their  modesty  and  dilEdence,  that  they  used  to  request  the 
lords  to  tend  them  lome  of  their  members  to  instruct  them  in  thcb 
duty,  "on  sccountofthearduousneag  of  their  charge,  and  the  feeblenesi 
"  of  their  own  power*  and  understandings  t"  par  Parduitlde  lour  thtvge, 
tt  If/fMacr  ifc  Uurptiart  ti  mi.  (Rot.  Pari.  1  Ric.  II.  n"  4.) 
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dtopped  fisr  that  Beaton :  uitmustalK>,lf  oppoKdwUino* 
««Bs  in  sny  of  the  rabKqncnt  itB^es. 

After  ths  ftccuid  Tetnfiog  it  i»  committed^  tlui  is^  t^et' 
red  to.acommineej  which  is  either  Miected  bjr  tbefaouwia 
iBatt«r»  of  imall  importuice,  or  elie,  vpoa  m  biH  of  coaae- 
quence,  the  house  resoltes  itself  into  ■  comtaittee  of  the  wht^ 
house.  A  committee  of  tiie  whole  bouse  is  composed  of  n«r]> 
.  member;  and,  to  form  it,  the  speaker  qulu  the  chur,  (aa»- 
ther  member  beiBg  appointed  chairman,)  ud  iMtf  ut  flnl 
debats  as  a  private  member.  In  these  committees  the  biB  is 
delMMed  clause  by  clati^e,  amcttdments  madei  the  blanks  filled 

up,  and  sometimes  the  bill  entirely  neir  modelled, 
[isa]     After  it  has  gone  through  the  committee,  the  chslr- 

insn  reports  it  to  the  house  with  such  amendments 
U  the  comimttee  hare  made ;  and  then  the  house  reconsiders 
the  whole  bill  again,  and  the  question  is  repeatedly  put  upon 
every  clause  and  amendment.  When  tHe  house  bath  agreed 
OF  dis^reed  to  the  amendments  of  the  committee,  and  some< 
times  added  new  Amendments  of  its  own,  the  Inll  is  then 
ordered  to  be  engrossed,  or  written  in  a  strong  gross  hand* 
on  one  or  more  long  rolls  (or  presses)  of  parchment  oewsd 
together.  When  thu  is  finished,  it  is  read  a  third  time,  and 
amendments  arc  sometiroei  then  made  to  it;  and  if  a  new 
clause  be  added,  it  is  done  by  tacking  a  separate  piece  of 
parchment  on  the  bill,  which  is  called  a  ryder".  The  speaker 
then  again  opens  the  contems ;  and,  holding  it  up  in  his  hands, 
puts  the  question,  whether  the  bill  shall  pass  ?  If  this  is  agreed 
to,  the  title  to  it  is  then  settled ;  which  used  to  be'  a  general 
one  for  all  the  acts  passed  in  the  session,  till  in  the  first  year 
of  Henry  VIII  distinct  titles  were  introduced  for  each  chap- 
ter. After  this,  one  of  the  members  is  directed  to  carry  it 
to  the  lords,  and  desire  their  concurrence ;  who,  attended  by 
scTcral  more,  carries  it  to  the  bar  of  the  house  of  peers,  and 
there  delivers  It  to  their  speaker,  who  comes  down  from  bis 
woolsack  to  receive  it. 
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It  there  paascs  throogh  the  wme  forms  «a  in  the  otfasr 
boiue,  (except  engrosaiagt  which  is  already  dime,)  and,  if 
rejected,  no  more  notice  is  taken,  but  it  passes  «iii  rilentiot 
to  preTent  nnbecomiiig  altcrcationt.  But  if  it  is  agreed  tOf 
the  lords  send  a  message  by  two  nuaters  in  chancery  (or  upon 
natters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  hare  agreed  to  the  some  i  and  the  tuH  remains  witli 
the  lords,  if  they  have  made  no  amendment  to  it.  Bat  if  any 
unendments  are  made,  aach  amendments  are  tent  down  with 
the  bill  to  receive  the  concurrence  of  the  commons.  If  the 
commons  disagree  to  the  amendmente,  a  umference  nsually 
follows  between  members  deputed  from  each  house ;  who  for 
the  most  part  settle  and  adjust  the  difference :  but,  if  both 
houses  remain  inflexible,  the  bill  u  dropped.  If  the  commons 
agree  to  the  amendments,  the  bill  ia  sent  back  to  the  lords  by 
tme  of  the  members,  with  a  message  to  acquaint  them 
therewith.  The  same  forms  are  observed,  niu/BtMmii-  [IS^j 
ttmtU*,  when  the  bill  be^s  in  the  house  of  lords.  But, 
when  an  act  of  grace  or  pardon  is  passed,  it  is  first  signed  by 
his  majesty,  and  then  read  once  only  in  each  of  the  houses, 
without  any  new  engrossing  or  amendment*.  And  when  both 
houses  have  done  with  any  bill,  it  always  is  deposited  in  the 
house  of  peers,  to  wait  the  royal  assent ;  except  in  the  case 
of  a  bill  of  supply,  which  after  receiving  the  concurrence  of 
the  lords  is  sent  back  to  the  house  of  coroi^ons'. 

Tbe  royal  assent  may  be  given  two  ways:  1.  In  person; 
when  the  king  comes  to  the  house  of  peers,  in  his  crown  and 
royal  robes,  and  sending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  passed  both  houses  are  read.;  and  the 
king's  answer  is  declared  by  the  clerk  of  the  parliament  in 
Norman-French  (60) :  a  badge,  it  must  be  owned,  (now  the 

V  DVna'i  Joun.   M.  ri.  Com.  jconi.        i  Cid.  jonra.  t«  JuL  IMO. 


(M)  Until  the  reign  of  Richird  III.  almoit  dl  the  ■tstotei  are  dtfaer 
in  French  or  Latin,  bnt  gcnetsUy  IB  French.  IhareiteKrsecnaiqrrea- 
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onlf  one  remaining,)  of  conqueat ;  and  which  ons  could  wish 
to  see  &11  into  total  oblivion,  unless  it  be  reierved  as  a  solemn 
memento  to  remind  us  that  our  liberties  are  mortal,  having 
once  been  destroyed  by  a  foreign  force.  If  the  king  consent* 
to  a  public  bill,  the  clerk  usually  declares,  "  (e  ray  U  veul,  tbe 
('  king  wills  it  so  to  be ;"  if  to  a  private  bill,  "  toitfait  comme 
«  il  e»i  deriri,  be  It  as  it  is  desired."  If  the  king  refuses  lua 
assent,  it  is  in  the  gentle  language  of  "  le  roy  t'avitera  (6 1 ),  tbe 
**  lung  will  advise  upon  it."  When  a  bill  of  supply  is  passed, 
it  IS  carried  up  and  presented  to  the  king  by  the  speaker  of  tiie 
iKnisc  of  commons)' ;  and  the  royat  assent  is  thus  expressed, 

I  lt«L  Ftri.  A  Hen.  IV.  bi  Fryn.   4Iiiil.M,]I. 


■on  uaigned  fbr  thi*  chutge  in  the  language  of  the  itatutei.  Richard 
being  an  uturper,  probabl]'  thought  tbU  it  would  procure  him  a  degree 
of  popularity  to  give  the  people  itatutcs  in  their  own  luigua^i  which 
had  hitherto  been  ■■  lUe^ble  ai  tbe  Iiwa  of  Caligula.  But  the  genersl 
answers  of  the  king  to  the  bilU  were  lo  well  understood,  that  ■.change 
in  them  wu  of  no  importance  to  the  people,  and  only  denrable  fbr  tbo 
sake  of  consistency. 

(61)  The  wprde  U  ret  I'axitra  correspond  to  the  phriae  forraerly 
uaed  by  court*  of  justice,  when  they  required  time  to  consider  of  their 
judgment,  viz.  curia  adtiiare  vult.  And  there  can  be  little  doubt  but 
originally  these  words  implied  a  aerioua  intent  to  take  the  subject  under 
consideration,  and  they  only  became  in  cfTect  a  negative,  when  the  bill 
er  petition  wu  annulled  by  a  dlssolu^n,  before  the  king  communicated 
the  reault  of  his  deliberation  ;  for  in  the  roHa  of  parliament  the  king 
■ometimea  anawera,  that  the  petition  is  unreasonable,  and  cannot  be 
fronted ;  sometimes  he  answers,  that  he  and  hi*  council  wilt  conaider 
of  it;  M  in  3?  Ed,  III.  n"  33.    ^ant  au  catf  artii:le,ildtmandt grind 

This  prerogative  of  rejectinj;  bills  wis  exErcised  to  such  an  extent  in 
ancient  times,  that  D'cwes  informs  us,  that  queen  Elisabeth,  at  the 
close  of  one  session,  ^are  her  assent  to  34  public  and  19  private  UUs  \ 
and  at  the  same  time  rejected  43,  which  hid  poijcd  the  two  houses  of 
parliament  Cymim.  596.)  But  the  last  time  it  was  exerted  was  in  the 
]-ear  1692  by  William  III.  who  at  first  refused  his  assent  lo  the  UU  for 
triennial  parliamenU,  but  was  prevailed  upon  to  permit  it  to  be  enacted 
two  years  afterward*.    Dt  Lctme,  404- 
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"  ie  roy  remtttie  tet  loyal  mbjectt^  mttetite  tour  itnevolenet, 
**  et  autti  U  vetii,  the  king  thuaka  bis  loyal  subjects,  mccepts 
*'  their  benevolence)  and  wills  it  to  to  be."  In  cue  of  an  act 
«f  grace,  which  originally  proceeds  fnnii  dte  crowft,  and'  luw 
the  royal  assent  in  the  first  stage  of  it,  the  clerk  of  the  pai^ 
liament  thus  pronounces  the  gratitude  of  the  subject;  **  let 
«  firelaU,  leigneun,  et  commtmi,  m  cf  firfntt  ftartiammt  at- 
*'  temiifety  au  nam  de.tovi*  votu  aturtt  turret*,  re- 
«  mercient  Ire*  hwnilemetU  votre  majette,  tt  firient  a  [185^ 
t*  Dint  vou*  donner  en  aante  iertcvie  et  tongue  {  the 
"  prelates,  lords,  and  commons,  in  this  present  puiiament 
**  assembled,  in  die  same  of  all  your  other  subjects,  moat 
**  humbly  thank  your  majesty,  and  pray  to  God  to  grant  yon 
*<  in  health  and  wealth  long  to  live>."  3.  By  the  statute  33 
Jlen.  VIII.  c.  31.  the  king  may  give  his  assent  by  letter* 
^tent  under  his  great  seal,  signed  with  hls-hand,  and  noti- 
fied in  his  absence  to  both  houses  assembled  together  in  the 
Jiigh'  bouse.  And,  wlies  the  biU  has  received  the  joyal 
assent  in  either  of  these  ways,  it  is  then,  and  not  before,  a 
statute  or  act  of  parliament. 

-  Tais>Btatiiteor  actis  placed  among  the  records  of  the. 
kingdom  ;  ^bsn  needing  no  fiirmal  promulgation  to  give  it  tlie 
^rce  of  a  laW)  as  was  neceasavy  by  the  civil  law  with  regard 
to  the  emperor's  edicts  I  becouao  every  man  in  England  is,  in 
juc^mcnt  of  hiWi  party  to  the  making  of  an  act  of  parliament^ 
fating  present  thereat  by  his  representatives.  However*  a*copy 
tbemof  is  usually  printed  at  the  king's  press  for  thainfonna- 
tion'  <rf .the  whole  land.  And  formerly,  before  the  invention 
of  printing,  if  was  used  to  be  published  by  the  sheriff  of  every 
coiuity ;  the  king'i  writ  being  sent  to  him  at  the  end  of  every 
sesuon,  together  with  a  tran^ript  of  all  the  acts  made  at  that 
SesaoOf  commanding  him,  *'  tif  etattUa  iSa,  et  omner  articulot 
"  in  ei»dem  eonlentoty  in  tinguU*  loci*  vbi  exfiedire  videril,pui- 
"  lice  /iroctauarit  et^rmiier  teneri  et  obaervaH/aciat."  ■  And 
the  usage  was  to  procltum  them  at  his  county  court,  and 
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there  to  keep  theaii  that  whoenr  would  nsght  read  or  take 
co]ttBi  thereof;  iriiich  cuatoni  contiiiued  till  the  reign  of 
Henry  the  aerentb*. 

Ax  act  ot  parCanteiit;  thus  made,  is  tjbe  exercise  o{  Hie 
higbest  authmty  that  this  kingdom  acknowledges  upon  earth. 
It  hath  power  to  bind  eTery  aubject  in  Che  land)  and  the  do- 
ninicnB  thereunto  beloaging ;  nay,  even  the  king  hiniKl^  if 
particularlynamed  therein.  And  it  cannot  be  altered, 
[^1863  unendedi'dispemed  whh,  auBpended,  or  repealed,  but 
in  the  saxae  forme  and  by  the  same  authority  of  par* 
liaaaeiit;  for  it  is  a  maxim  in  law,  that  it  requires  tlie  same 
strength  to  ^ssolve,  as  to  create  an  obligation.  It  is  true  it 
was  formerly  held,  that  the  king  might  in  many  casea  dis- 
pense with  penal  statutes'*:  but  now  by  statute  I  W.  8c  M.  St. 
3.  c.  2.  it  is  declared,  ihst  tiie  auspendingor  diipeoBing  with 
laws  by  regal  autlioti^,  without  consent  of  parliament,  is 
sUegal. 

VII.  TflZRE  remains  only,  in  Cbe  aevendi  and  last  placet 
to  a<hl  a  word  or  two  -coinceming  the  manner  in  which  {Mr> 
liaments  may  be  adjourned)  prorogued^  or  tUssolved. 

Am  adjoaroment  is  no  more  than  a  ■''™*'""»'^''  «f  the  ses- 
uoD£<omone  day  to  anotheri-aa  the  word  itself  ^gsifies:  and 
this  is  done  by  the  authority  of  each  house  s^iaratelj  every 
day ;  and  sometimes  for  a  fortnight  or  a  mtaith  t^;etfaer,  as 
r^  Christmas  or  Easter,  or  upon  other  pulicular  occaaiona. 
But  the  adjomrnment  of  one  house  is  no  juljoununem  of  the 
odut".  It  hath  also  been  usual,  when  his  majesty  ttathaqini' 
fied  his  pleasure  that  both  or  either  of  Hie  booses  ahoold  ad- 
journ themselves  to«  certain  day*  to  obey  the  Icing's  pleasure 
songnified,  and  toadjoumaccocdingly^.  Otherwise,  be  aides 
the  indecorum  of  a  refusal,  a  prorogation  would  >Mureitty 
Callow}  which  would  often  be  -vary  ioconvsnient  to  txitk 

■  31U.41.  llnM-M.  It  JoL  ISM.    II  Sept.  lUO.   U  InL   IMT. 
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public  and  prirtte  buaineas.  For  prarogktion  puts  an  end  to 
the  Ksaion;  and  then  mich  bills  as  are  only  begun  and  DOt 
perfected,  must  be  resumed  de  novo  (if  at  all)  in  a  aubsequent 
session :  whereas,  after  an  adjournment,  all  thin^  continue 
in  the  same  state  as  at  the  time  of  the  adjournment  made,  and 
may  be  proceeded  on  widtout  any  fresh  commencement. 

A  PRoaooATioM  is  the  continuance  of  the  parlia- 
ment from  one  session  to  another,  as  an  adjourti-  [I87j 
.  ment  is  the  c<mtinuation  of  the  session  from  day  to 
day.  This  is  dcme  by  the  royal  authorityf  expressed  uther 
by  the  lord  chancellor  in  his  majesty's  presence,  or  by 
commisuon  from  the  crown,  or  frequently  by  proclama- 
tion (63).  Both  houses  are  necessarily  prorogued  at  the 
same  time;  it  not  being  a  prorogation  of  the  house  of 
lords,  or  commons,  but  of  the  parliaiflent.  The  session  is 
never  understood  to  be  at  an  end  until  a  prorogation  i 
though,  unless  some  act  be  passed  or  some  judgment  giren 
in  parliament,  it  is  in  truth  no  session  at  all*  (63).    And 

(62)  At  tb«  begimunf  of  a  tten  parlismeBt,  when  it  i*  not  intended 
that  the  parliunent  skould  meet  at  the  reuun  of  the  writ  of  aunimoiis 
jbr  the  despatch  of  buiineii,  the  pricUc«  ii,  to  pmropje  it  by  a  nrtt 
of  proR>g>tioD,asthepiTUuneDtinl790  wsi  prorofcued  twice  by  writ  i 
(bmtn.  ^^wrn.  26th  Nov.  1790  )  and  the  first  pirUament  in  this  reign 
was  prorogued  by  four  writ*.  /iS.  3  Nor.  1761.  On  the  day  upon  which 
the  writ  of  summons  ii  returnsble,  the  member*  of  the  house  of  com- 
moni  who  attend,  do  not  enter  their  own  liouie,  or  wait  for  a  message 
from  the  lorda,  but  go  immediately  up  to  the  bouse  of  lords,  where  the 
chpncellor  reads  the  writ  of  prorogation.  Ii.  And  when  it  is  intended 
that  they  should  meet  upon  the  day  to  which  the  parliament  is  pro> 
SOgued  for  despatch  of  business,  notice  i*  given  by  a  prodimation. 

(63)  Mr.  Hiitsell  mentions  one  great  inconvenience  wbicb,  be  appre- 
bends,  might  arise  fkim  tliis  rule  ;  The  £  Ann.  c.  7.  s.  6.  provides,  that 
upmi  the  death  of  the  king,  if  there  is  no  parliament  in  bejng  ifiat 
Ad'  mtt  and  tat,  then  tha  last  preceding  parliunent  shall  immediately 
convene  and  sit,  as  if  the  said  parliament  bad  never  been  diitolved. 
He  says,  the  constracUonof  the  words  Aim  mnoW  tut,  has  always  been 
understood  to  be  a  psrhament  of  which'  a  session  baa  been  ^M, 
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fcnncriT  the  usage  waa,  for  the  king  to  pw  the  W>ylJ  asunt  t* 
sti  such  tnlli  as  he  approved,  at  the  end  of  every  sesuon,  and 
then  to  prorogue  the  parliament ;  though  sometiiaes  only  S» 
adayortwo^;  after  which  all  buuness  then  depending  in  the 
houses  was  to  be  begun  agun.  Which  custom  obttiined  i» 
strutgly,  that  h  once  became  a  question*,  whether  giving  the 
royal  assent  to  a  ungle  bill  did  not  of  course  put  an  end  to  the 
sesuon.  And,  though  it  was  then  resolved  in  the  negative,  y«t 
the  notion  was  so  deeply  rooted,  thi*  the  statute  1  Car.  I.  c.  7. 


(3  Matt.  219.)  This  U  ■  cotutmctlon  to  which  I  onnot  accede.  The 
word  teuim  hM  ■  leffJ  »nd  teclmical  ■ignification  i  we  know  iu  pro- 
perttcB  and  canicquenc«i,  but  th«re  Uno  re»«m  that  we  ahould  snoes 
them  all  to  the  popolir  word  th.  The  object  rf  the  ataMte  wu  pro- 
bably thii,  vit.  if  the  kin^  tboold  Ac  after  the  iaaniiig  the  writ*  fitr  a 
sew  parliament  during  a  genend  election,  that  the  UegdoB  ahouU  aot 
continue  in  a  itatc  of  fermtnt  and  confurioo,  but  that  the  old  pariia- 
ment  should  immediately  revive  and  convene.  It  nero-  could  be  the 
intention  of  the  legislature,  that,  after  the  member*  of  a  new  pariU- 
ment  had  qualified  themielTea,  and  bad  been  aitting  perhaps  (or  many 
weeks,  tUs  parfiament  upon  the  death  of  the  king  shoold-tie  lent  borne, 
and  the  members  of  the  old  pariiament  should  be  collected,  merely  be- 
cause the  new  parliament  bad  not  passed  abiH.  I  conceireit  would  be 
■uffident  to  satisfy  the  provision  of  this  statute,  that  such  a  number  of 
raembcTs  had  met,  and  had  t^en  the  oaths,  a*  to  actatlly  constitute  a 
house  in  each  house  of  parliament.  To  sit  in  this  case  must  be  eqoira- 
lent  to  take' their  seats,  which  iaita  signification  in  the  same  sentence, 
viz.  te  eoBWne  and  tit,  otherwise  the  new  king  would  be  coropeDed  to 
make  a  seaaion,  by  assenting  to  a  bill  before  he  prorogued  or  diasolTed 
them.  But  to  guard  againat  any  in  convenience,  which  might  eventually 
arise  from  the  uncert»inty  of  these  words,  that  part  of  the  statute  6  Ann. 
C.  T.is  repealed  by  the  37  Geo.  III.  c.  127.  which  enActs,  that  in  caaeof 
the  demise  of  his  majesty  between  the  dissolution  of  tlie  paHiament 
and  tlie  d^  appointed  by  the  tmt*  of  summoni,  Oien  the  last  preceding 
parliament  shall  immediately  convene  and  sit,  and  continue  fbr  six 
months  unless  sooner  prorogued  or  dissolved  by  the  new  king ;  but  if 
the  king  dies  on  the  day  appointed  for  assembling  the  new  parliament, 
or  at  anytime  after  such  day,  and  before  such  newparliament  shall  have 
met  snd  lat,  then  the  new  parliament  in  like  manner  tball  meet  and 
sit  f(ff  the  space  «f  rU  monttu,  unless  soouor  prorogued  or  dissolved. 
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ma  ptued  to  decluvj  tkat  the  king's  uscnt  to  that  and  tome 
otbar  acta  ihoiild  not  put  an  end  to  the  aeaaion ;  and,  even  ao 
late  aa  the  rcign  of  Charles  II*  ire  find  a  pioviao  frequently 
lacked  to  a  bills  that  his  majesty's  assent  thereto  should  not 
detcnnine  the  sessioa  of  parliament.  But  it  now  seems  to  ba 
aUoircd,  that  a  prorogation  must  be  expressly  madei  in  order 
to  determine  the  session.  And,  if  at  the  time  of  an  actual 
TebellioDr  or  imminent  danger  of  invauont  the  parliament 
■hall  be  sepanted  by  adjournment  or  proragationi  the  king 
is  empowered '  to  call  them  together  by  proclamationt  with 
iburteen  days  notice  of  the  time  appointed  for  their  reas* 
aemblii^  (64.) 

h  sat.  11  Cv.  IL  e.  L  n  ukI  U  Cir.  II.  c  l.  i  Sbl  M  Geo.  U.  c  U. 

(64)  Thia  wii  provided  by  ■  cluue  in  severil  militia  lets,  but  that 
provision  ia  mmterially  altered  by  the  26  Geo.  Ill,  c.  107,  It  ha»  been 
held  that  after  a  prorogation,  except  under  the  circumitincea  and  in 
Ae  manner  deacribed  in  that  atatute,thekingcannotiummonaparlia- 
Bent  bcfiire  the  day  to  which  it  vru  laat  prorDgued.  And  it  ia  under- 
Stoodi  that  when  a  parliament  is  prorogued  to  a  certain  day,  they  do. 
aot  meet  on  that  daj,  unleBS  it  be  particulaily  declared  by  the  procU- 
mation  that  (ivea  notice  of  the  prorogation,  that  they  ahall  meet  for  the 
despatch  of  bualnesii  and  when  it  his  not  been  prorogued  by  such  a 
proclamation,  and  it  is  intended  that  parliuncnt  shall  actually  sit,  it  ia 
the  estaUished  practice  to  iaaue  a  proclamation  to  give  notice  that  it 
is  for  the  despatch  of  business  t  and  this  proclsvs^on,  unksi  upon  aome 
Urgent  occantsi,  bears  date  at  least  forty  days  before  the  meeting. 
(3  ffota.  339.)  But  by  36  Geo.  III.  c.  107,  s.  95.  in  lU  cases  of  actual 
invasion  or  imminent  danger  of  it,  and  in  caies  of  rebellion  or  insurrec- 
tion, the  king  having  first  communicated  the  occasion  to  parliament,  if 
sitting,  and  if  no  parliuncnt  be  sitting,  having  notified  the  occasion  by 
proclamation,  may  order  the  militia  to  be  called  out  and  embodied. 
And  whenever  thia  it  done^  if  the  partiament  be  adjourned  or  pro- 
rogued, he  than  convene  them  within  fourteen  days. 

Pursuant  to  this  statute  the  parliament  met  on  the  13tfa  Dec.  1793 : 
but  now  in  all  casea  it  is  enacted  by  the  37  Geo.  Ill,  c,  137,  that  when- 
ever bis  majes^  is  pleased  to  issue  his  proclamation,  ^ving  notice  of 
hit  intention  that  parliament  shall  meet  for  the  despatch  of  buaineas  on 
-sny  day  not  lets  than  fourteen  days  from  the  date  of  the  procUmation, 
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A  btiBOLUTio!*  is  the  civil  death  of  the  parliunent ;  and 
this  may  be  effected  three  ways:  1.  By  the  king's  will, 
expressed  either  in  person  or  by  representation.  For,  as  the 
king  hu  the  sole  right  of  convening  the  psriiunent,  so  also 
it  is  a  branch  of  the  royal  pren^ative,  that  he  may  (irhen-' 
ever  ha  pleases)  prorogue  the  parliament  for  a  time,  or  put 
m  final  period  to  its  existence.  If  nothing  had  a  right  to  pro- 
rogue or  dissolve  a  parliament  but  itself,  it  might  happen  to 
become  perpetual.  And  tMs  would  be  extremely  dan^rons, 
if  at  any  time  it  should  attempt  to  encroach  upon  the  exe- 
cutive power  t  as  was  iatally  experienced  by  the  unfortunate 
king  Charies  the  first ;  who,  having  unadvisedly  passed  an 
act  to  continue  the  parliament  then  in  being  till  such  time  as 
it  should  please  to  dissolve  itself,  at  last  fell  a  sacrifice  to  that 
inordinate  power,  which  he  himself  had  consented  to  give 
them.  It  is  therefore  extremely  necessary  that  the  cro«n 
should  be  empowered  to  regulate  the  duration  of  these  assem- 
blies, under  the  limitations  which  the  English  constitudoa 
has  prescribed:  so  that,  on  the  one  hand,  they  may  tn' 
quently  and  regularly  come  together  for  the  despatch  of 
business,  and  redress  of  grievances ;  and  may  not,  on  the 
other,  even  with  the  consent  of  the  crown,  be  continued  to 
an  inconvenient  or  unconstitutional  length. 

3.  A  PARLiAHKNT  may  be  dissolved  by  the  demise  of  the 
crown.     This  dissolution  formerly  happened  immediately 

tlie  psrliaintnt  shall  tbereby  itand  prorogqed  to  thit  dsy,  notvrith- 
■tuiding-  snf  prcTiouB  prorogation  to  » 1ong«r  day. 

By  the  S9  ind  40  Geo.  III.  c.  14.  in  all  cases  where  both  housei  of 
parliament  Bfaall  stand  adjouTDed formore  thuifoxirteendtji,  the  king 
may  iisue  a  proclainttion,  declaring  that  the  parliament  ihall  meet  on 
a  day,  being  not  leis  than  fourteen  days  from  the  dste  of  such  procla- 
mation, and  the  two  houses  of  parliament  ihall  stand  adjourned  to  the 
day  and  pbce  declared  in  such  proclamation.  And  the  orders,  which 
•hall  be  appointed  for  the  day  of  adjournment,  or  for  any  day  subie- 
quent  thereto,  except  such  u  shall  be  specially  appointed  for  particular 
days,  shall  be  deemed  to  be  appointed  for  the  ds^  of  adjournment  fixed 
b  th*  proclamation. 
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■apoa  the  death  of  t^e  reigtuBg  sovereifii :  for  he  bfting  con- 
■idered  in  law  as  the  head  of  the  parluunent,  fra^vt  firinci- 
fium,  et  Jini;J  that  failing,  the  whole  body  was  held  to  be 
extinct.  But,  the  calling  a  new  parliament  immediately  on 
the  inaug:uration  of  the  Buccessor  being  found  inconTenient, 
ind  dangers  beiAg  apprehended  from  having  no  pariiament 
la  being  in  case  of  a  disputed  succession,  it  waa  enacted  by 
the  Uatutes  7  fc  8  W.  III.  c.  13.  and  fi  Ann.  c.  7.  that  the 
■fiarliament  in  being  shall  continue  for  ux  months  after  the 
death  of  any  king  or  queen,  unless  sooner  prorogued  or  dis- 
solved by  the  successor  :  that,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  separated  by  adjournment  or  proro- 
gation,  it  shall  notwithstanding  assemble  immediately ;  and 
that,  if  no  parliament  is  then  in  being,  the  members  of  the  last 
parliament  shall  assemble,  and  be  again  a  parliadtent. 
'  3.  Lastlt,  a  parliament  may  be  dissoWed  or  [189] 
c^tre  by  length  of  time.  For  if  either  the  legisla- 
tive body  were  perpetual ;  or  might  last  for  the  life  of  the 
prince  who  convened  them,  as  formerly  ;  and  were  so  to  be 
supplied]  by  occasionally  filling  the  vacancies  with  new  repre- 
sentatives ;  in  these  cases,  if  it  where  once  corrupted,  the 
evil  would  be  past  all  remedy :  but  when  different  bodies 
succeed  each  other,  if  the  people  see  cause  to  disapprove  of 
the  present,  they  may  rectify  its  fiiults  in  the-next.  A  legis- 
ladve  assembly  also,  which  it  sure  to  be  separated  i^s«in, 
(whereby,  its  members  will  themselves  become  private  men, 
and  subject  to  the  full  extent  of  the  laws  which  they  have  ~ 
enacted  for  others,)  will  think  themselves  bound,  in  interest 
as  well  as  duty,  to  make  only  such  laws  as  are  good.  The 
utmost  extent  of  time  that  the  same  parliament  was  allowed 
to  sit,  by  the  statute  6  W.  &  M.  c.  3.  was  three  years  ;  after  the 
expiration  of  which,  reckoning  from  the  return  of  the  first 
summons,  the  parliament  was  to  have  no  longer  continuance. 
But  by  the  statute  1  Geo.  I.  st.  3.  c.  38.  (in  order,  professedly, 
to  prevent  the  great  and  continued  expenses  of  frequent  elec- 
tions, and  the  violent  heats  and  animosities  consequent  there- 
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Xipoa,  and  for  the  peace  and  security  of  the  govcmment  then 
jiut  recoTeFBig  from  the  late  rebellion)  this  term  was  pro- 
longed to  teven  years  i  and,  what  alone  is  an  instance  of  the 
-vast  authority  of  parliament,  the  rery  same  houM,  that  was 
chosen  for  three  years,  enacted  its  own  continuance  for 
seven  (65).  So  that,  as  our  constitution  now  stands,  the 
parliament  must  expire,  or  die  a  natural  death,  at  the  end  of 
every  seventh  year ;  if  not  sooner  dissolved  by  the  royal 
prerogative. 


(65)  This  bu  been  thought  by  many  m  unconstitutioul  exertion  of 
their  authority;  and  the  reuon  giT«n  i«,  that  tboae  who  bad  a  power 
delegated  to  them  for  three  yean  only,  couXd  have  no  right  to  extend 
that  tenn  to  aeven  yeara.  But  thia  has  always  appeared  to  me  to  be  a 
faQadouB  modeof conaideringtbeiubject  Before  the  triennial  m^t, 
6  W.  b  H.  the  duration  of  parliament  was  only  limited  by  the  ptea- 
ture  or  death  of  the  king  i  and  it  nerer  can  be  auppoaed  that  the  nezti 
or  any  aucceeding  parliament,  had  not  the  power  of  repealing  the 
triennial  act ;  and  if  that  had  been  done,  then,  as  before,  they  might 
have  *at  aeventeen  or  aerenty  yean.  It  ia  certainly  true,  that  the 
rimple  repeal  of  a  former  statute  would  hare  eitendedthtir  (wntinU' 
ance  noch  beyond  what  wai  dwie  by  the  septcnniil  act. 


CHAP1CR  TUB  THIRD. 


OF  THE  KING,  AND  HIS  TITLE. 


.  X  HE  supreme  execatire  power  of  thett  Liagdomi  u 
vected  bj  our  l»ws  in  k  single  person,  the  king  or  queen.: 
lor  it  matters  not  to  whicli  sex  the  crown  descends;  but  tlie 
.{tenon  entidcd  to  it,  whether  male  or  female,  ia  immediately 
invested  with  all  the  enugns,  rights,  and  preiogatiTes  of 
sovereign  power;  aa  is  declared  by  statute  1  Mar.  st.  3.  c.  I. 

In  discoursing  of  the  royal  rights  and  authority*  I  shall 
cotiuder  the  king  under  ux  distinct  views :  I.  With  regard 
to  his  title.  2.  Hia  royal  &mily.  3.  His  councils.  4.  I&s 
duties.  5.  His  prerogative.  6.  ifis  revenue.  And  Krstt 
with  regard  to  his  title. 

Ths  executive  power  of  the  English  nation  being  vested 
in  a  single  person,  by  the  general  ccmsent  of  the  peoidot  the 
evidence  of  which  general  consent  is  long  and  immemorial 
Bsaget  it  became  necessary  to  the  freedom  and  peace  <^  the 
state]  that  a  rule  should  be  laid  down,  uniform,  univeraalt 
and  permanent;  in  order  to  mark  out  with  precisioBi  wAo 
is  that  single  person,  to  whom  are  committed  (in  subser- 
vience  to  the  law  of  the  land)  the  care  and  protection  of  the 
community ;  and  to  whom,  in  return,  the  duty  and  alle- 
giance of  every  individual  are  due.  It  is  of  the  highest  im- 
portance to  the  public  tranquillity,  and  to  the  cmBCiencef 
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ctf  prime  men,  that  this  rule  should  be  clear  and  indisput- 
able I  and  our  constitution  has  not  left  us  in  the  dark  upon 
this  material  occauon.  It  will  therefore  be  the  endeavour  of 
this  chapter  to  trace  out  the  conititutiooal  docUine  of  the 
rojral  succession)  with  that  freeilom  and  regard  to  truth,  jei 
mixed  with  that  rcTerence  and  respect,  which  the  principles 
of  liberty  and  the  di^ty  of  the  subject  require. 

Ths  grand  fondamental  maxim  upon  which  the  ju*  coro- 
vae,  or  right  of  succession  to  the  throne  of  these  kingdoms, 
depends,  I  take  to  be  this :  "  that  the  crown  is,  bj  common 
*'  law  and  constitutional  custom,  hereditary ;  and  this  in  a 
"  manner  peculiar  to  itself:  but  that  the  right  of  inheritance 
"  may  from  time  to  time  be  changed  or  limited  by  act  of 
**  parliament ;  under  which  limitations  the  crown  still  c«n- 
"  tinues  hereditary."  And  this  proposition  it  will  be  the 
business  of  this  chapter  to  prove,  in  all  its  branches ;  first, 
that  the  crown  is  hereditary  ;  secondly,  that  it  is  hereditary 
in  a  manner  peculiar  to  itself;  thirdly,  that  this  inheritance 
is  subject  to  limitation  by  parliament;  lastly,  that  when  it  is 
so  limited,  it  is  hereditary  in  the  new  proprietor. 

I.  First,  it  is  In  general  Acmfirory,  or  descendible  to 
the  next  heir,  on  the  death  or  demise  of  the  last  proprietor. 
All  regal  goremments  must  be  either  hereditary  or  elective : 
and,  as  I  believe  there  is  no  instftnce  wherein  the  crown  of 
England  has  ever  been  asserted  to  be  elective,  except  by  the 
regicides  at  the  Infamous  and  unparalleled  trial  of  king 
Charies  I,  it  must  of  consequence  be  hereditary.  Yet  while 
I  assert  an  hereditary,  I  by  no  means  intend  a  jure  divino, 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have  sub- 
usted  under  the  theocratic  establishments  of  the  children  of 
Israel  in  Palestine :  but  it  never  yet  subusted  in  any  other 
country ;  save  only  so  far  as  kingdoms,  like  other  human 
fitbrics,  are  subject  to  the  general  and  ordinary  dispensations 
of  providence.  Nor  indeeJ  have  a.  jure  divino  and  an  hereiHlary 
right  any  necessary  connexion  with  each  other ;  as  some  have 
vpr\-  weakly  Imagined.     The  titlf<t  of  David  aDd  Jehu  were 
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wjuall^yvrr  divinQf  aithoseof  eitber'Soloraoiior  Ahab;  and 
yet  David  slew  the  sons  of  his  predecessor)  and  Jehu  his  pre- 
decessor hintself.  And  when  our  kings  hare  the  samemrnuit 
as  they  had)  whether  it  be  to  ait  upon  tlie  throne  of  their  &- 
thers,  or  to  destrof  the  house  of  the  preceding  sovereigi),  they 
will  then,  and  no(  before,  possess  the  crown  of  England  bjr 
a  right  like  theirs,  immediately  derived  traai  heaven.  The 
^  hereditary  right  which  the-  iaws  of  England  acknowledge, 
owes  its  ori^  to  the  founders  of  our  constitution,  and  to 
them  only.  It  has  no  reladon  to,  nor. depends  upon,  the  civil 
laws  of  the  Jews,  the  Greeks,  the  Romans,  or  any  other 

_  nation  upon  earth :  the  municipal  laws  of  one  society  having 
no  connexion  Vith,  or  influence  upon,  the  fundamental  po- 
lity of  another.  The  founders  of  our  English  monarchy 
might  perhaps,  if  they  bad  thought  proper  have  made  it  an 
elective  monarchy:  but  they  rather  chose,  and  upon  gtx>d  rea- 
son, to  establish  originally  a  succession  by  inheritance.  This 
has  been  acquiesced  in  by  general  coosenti  and  ripened  by 
degrees  into  common  law :  the  very  saipe  title  that  every  pri- 
vate man  has  to  his  own  estate.  Lands  are  not  naturally 
descetulible  any  more  than  thrones :  but  the  law  has  thought 
proper,  for  the  benefit  and  peace  of  the  public,  to  establish 
hereditary  succession  in  the  one  as  well  as  the  other. 
-  It  must  be  owned,  an  elective  monarchy  seems  to  be  the 
most  obvious,  and  best  suited  of  any  to  the  rational  princi- 
ples of  government,  and  the  freedotn  of  human  nature  i  and 
accordingly  we  find  from  history  that,  .in  the  inCsncy  and 
first  rudiments  of  almost  every  state,  the  leader,  chief  ma- 
^strate,  or  prince,  hath  usually  been  elective.  And,  if  the 
individuals  who  compose  that  state  could  always  continue  true 
to  first  principles,  (ininfluenced  by  passion  or  prejucUce,  un- 
aasailed  by  corruption,  and  unawed  by  violence,  elective  suc- 
cession wertf  as  much  to  be  desired  ina  kingdom,  as  in  other 

-  inferior  communities.  The  best,  the  wisest,  anj  the  bravest 
tnan  would  then  be  sure  of  roceiviog  that  crown,  whicl^hii 
endowments  have  merited ;  and  the  sense  of  an  unbiassed  ma- 
VOL.  I.  34 
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joritf  WoUld  be  dstifully  acquietced  in  by  the  few  whb  were 
of  different  opinions.  But  biatorp  and  observation  will  inform 
ustthst  slsctions  of  CTery  kind  (in  the  present  state  of  hunus 
iMtnre)  are  too  frequently  broaghtabout  by  inOuence,  partial- 
ly, and  artifice :  andt  even  wherb  the  case  is  otlierwise,  these 
practices  will  be  often  suapecUdt  and  as  constantly  charged 
uponthe  BuccessAi),  by  asplenetic  disappointed  minority.  This 
Is  an  evil  to  which  allsooietieB  are  liable;  as  well  those  of  a 
private  and  domestic  UitdrBS  die  great  community  of  the  pub> 
lic^  wbich  regulates  and  includes  the  rest.  But  in  the  for- 
mer there  is  this  advantage  t  that  auch  suspicions,  if  falsC) 
thvocecd  no  foruer  than  jealousies  and  murmursi  which  time 
will  effectually  suppress ;  and,  if  true,  the  injustice  may  be 
remedied  by  legal  means,  by  an  appeal  to  those  tribunals  to 
which  every  taember  of  society  has  (by  becommg  aupb)  vir- 
tually engaged  to  submit.  Whereas,  in  the  great  and  inde- 
pendent society,  *hich  every  nation  composes,  there  is  do 
superior  to  resoRto  but  the  htw  of  nature  ti  no  method  tore* 
drAs  the  infringements  of  that  law  but  the  actual  evertion  of 
private  force.  As  therefore  between  two  natiuts,  oomplaut- 
ing  of  mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
law  of  arms ;  so  in  one  and  the  same  nation,  when  the  funda- 
mental principles  of  their  common  union  are  supposed  to  be 
invaded)  and  more  especially  when  the  appointment  of  tbeir 
chief  magistrate  Is  alleged  to  be  unduly  made*  the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  Ood  of 
battles,  the  only  process  by  which  the  aiq>eal  can  be  carried 
Ml  is  that  of  a  civil  and  intesUne  war.  An  hereditary  suc- 
cession to  the  crown  is  therefore  now  established,  in  tiiis  and 
molt  other  countries,  in  order  to  prevent  that  periodical  blood' 
^ed  and  misery,  which  the  history  of  ancient  issperial  Rome 
and  the  more  modem  experience  of  Poland  and  Germany, 
jnay  shew  us  are  the  consequences  of  elective  ftingdoms. 

3.  But,  secondly,  as  to  the  particular  mode  of  inheritance, 
it  in  general  corresponds  with  the  feodal  path  of  descents, 
vhalked  out  by  the  common  Uv  in  the  sUccearion  to  landod 
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CKMm  ;  jret  with  Qne  or  two  inateiial  exception!.  X<ike  eMateS) 
the  crown  will  deicetid  lioeally  to  the  iHue  of  the  K^ining  mm* 
arch :  as  it<Bd  from  king  Jdhn  to  Riciiard  II,  through 
fi  regular  pedigree  of  six  lineal  genentiopt.  As  in  com*  [  1 94] 
tnon  descents,  tbe  preference  of  males  to  femalest  and 
the  right  of  primogeniture  among  the  maleS)  are  tttictlf  ad-> 
heredto.  Thus  Edward  V,  succeeded  to  the  crown  in  prefer^ 
ence  to  Richard  his  yonnger  brbther  and  Elisabeth  his  elder 
sister.  Like  lands  or  teoemepta,  the  crown,  on  fidlure  of  the 
male  line,  descends  to  the  issue  female ;  according  to  the  an- 
cient British  custom  remarked  by  Tatdtus*;  '' talent Jbeimna' 
*^rtahdHotuheUaretet  texKmiitm^eriianondUcemtrc."  Thus 
Marjr  I,  auceeeded  to  Edward  VI  t  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  of  Henry  VII,  succeeded  on 
^ure  of  the  line  oF  Henry  VIII,  his  son-  But,  among  the 
JemaleSf  the  crown  descends  by  right  of  primogeniture  to  the 
cldestdanghter  only  and  her  issue ;  and  not,  as  in  conunoB  io< 
heritances,  to  all  the  daughters  at  once  s  the  evident  necessity 
of  a  sole  sueces^on  to  the  throne  hiring  occasioned  the  roya) 
law  of  descents  to  depart  from  tbe  common  law  in  this  re- 
•pect ;  and  dMrefore  queen  Mary  on  the  death  of  her  brother 
^cceedcd  to  the  crown  dofie,  and  not  in  partnership  with 
her  sister  Elizabeth.  Again :  the  doctrine  of  representation 
preTails  in  the  descent  of  the  crown,  as  it  does  in  other  inhe- 
ritances; whereby  the  lineal  descendants  of  any  person  de* 
ceased -stand  in  the  same  place  as  their  ancestor,  If  living, 
would  have  done.  Thus  Richard  II.  succeeded  lusgraodiather 
Edward  III,  In  right  of  his  father  the  black  prince;  to  the 
exclvflion  of  all  his  uncles,  his  grandfather's  younger  children. 
Lastly,  on  fiulure  of  lineal  descendants,  the  crown  goes  to  tba 
next  coltatand  rekidoos  of  the  late  king ;  provided  they  are 
lineally  descended  from  the  blood  royal,  that  is,  from  that  . 
royal  stock  which  originally  acquired  the  crown.  Thus  Hen^ 
ry  I.  succeeded  to  William  II,  John  to  Richard  I,and  James  I, 
to  Elizabeth ;  being  all  derived  from  the  conqueror,  who  was 
then  the  oaVf  regal  stock.  But  herein  there  is  no  objection 
(as  in  the  case  of  common  descents)  to  the  succession  of  i|  bro' 
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ther)  an  uncle)  or  otber  collateral  relatioii,  of  the  Ao^blood; 
that  is,  where  the  relationship  proceeds  not  from  the  same 
coufile  of  ancestors  (which  constitutes  a  kinsman  of  the  vfkale 
blood)  bnt  from  a  tingle  ancestor  onljr ,  as  when  two  peraofu 

are  derived  from'  the  same  fethetr  and  not  from  the 
f-193  j  same  mother,  or  -oice  verta :  pcorided  only,  that  the  one 

ancestor,  from  whom  both  are  descended,  be  that  from 
whose  veins  the  blood  royal  is  communicalcd  to  each.  Thus 
MaTf  I.  inhented  to  Edward  VI,  and  Elizabeth  inherited  to 
Mary;  all  children  of  the  same  bther,  king  Henry  VIII,  but  all 
by  different  mothers.  The  rtesonofwhich  diversity,  between 
royal  and  common  descents,  will  be  better  understood  hereaf* 
ter,  when  we  examine  the  nature  of  inheritancea  in  general. 
3.  Tre  doctrine  oihereditary  right  does  by  bo  means  im- 
ply an  ind^tatibU  right  to  the  throne.  No  man  will,  I  think, 
assert  this,  that  haa  considered  our  laws,  constitnticHi,  and  hia- 
tory,  without  prejudice,  and  with  any  degree  of  attention.  It 
is  unquestionably  in  the  breast  of  the  supreme  legialative 
authority  of  this  kingdom,  the  king  and  both  houses  of  par- 
liament, to  defeat,  this  hereditary  right;  and,  by  pwticular 
entails,  limitations,  and  provisions,  to  exclude  the  immediate 
heir,  and  vest  the  inheritance  in  Iny  one  else.  This  ia  strictly 
consonant  toour  laws  and  constitution  ;  as  may  be  gathered 
from  the  expression  so  frequently  used  in  our  statute  book,  of 
"  the  king's  majesty,  hia  heirs,  and  successors."  In  which 
we  may  observe,  that  u  the  word,  "  heirs,"  necessarily  im- 
plies an  inheritance  or  hereditary  right,  generally  subaiating 
in  the  royal  person;  so  the  word  "  successors,"  diatinctly 
taken,  must  imply  that  this  inheritance  ipajr  sometimea  be 
broken  through ;  or,  thai  there  may  be  a  successor,  without 
being  the  heir;  of  the  king.  And  this  is  so  extremely  reason- 
able, that  without  such  a  power,  lodged  somewhere,  our  polity 
would  be  very  defective.  For,  let  us  barely  suppose  so  melan- 
choly a  case,  as  that  the  heir  apparent  should  be  a  lunatic, 
an  idiot,  or  otherwise  incapable  of  reigning :  hew  miserable 
would  the  condition  of  the  nation  be,  if  he  were  also  inca- 
pable of  being  set  aude  \  It  is  therefore  necessary  that  this 
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po>wer  shnild  be  lo(^«d  Kmewbere :  and  yet  the  inheritance, 
■nd  regai  dignitftlvould  be  very  precarious  indeed,  if  tlua 
power  irere  exiireatlif  and  avowtdiy  lodged  in  the  bands  of 
the  aobject  only,  to  be  exerted  whenever  prejudice,  caprice, 
or  diacoDtent  should  happen  to>  take  the  lead.  Conaequently 
it  can  no  where  be  so  properly  lodged  as  in  the  two 
houaet  of  parliament,  by  and  with  the  consent  of  the  1 1 9  6] 
reigning  king ;  wl>o,  it  is  not  to  be  supposed,  will 
Bigree  to  any  thing  improperly  prejudicial  to  the  rights  of  his 
own  descendants.  And  therefore  in  the  king,  loids,  and  com- 
monsf  in  poriiament  aasembled,  our  laws  have  expressly 
locked  it. 

4.  But,  fourthly ;  however  tjje  crown  may  be  Umited  or 
transferred,  it  still  retains  its  descendible  quality,  and  be- 
comes hereditary  in  the  wearer  of  jt.  And  hence  in  our  law 
the  king  is  said  ntver  to  die,  in  his  political  capacity ;  though, 
in  comiDoa  with  other  men,  be  is  subject  to  mortality  in  his 
natural :  because  immediately  upon  the  natural  death  of  Hen- 
ry,,WiUiam,  or  Edward,  the  king  survives  in  bis  successor. 
For  the  right  of  the  crown  vests,  <o  iruiaati,  upon  his  heir ; 
either  the  Mere*  natiu,  if  the  course  of  descent  remains  un< 
impeached,  or  the  haerea/aciiu,  if  the  inheritance  be  under 
my  particular  settlement.  So  that  there  can  be  no  itUerreg- 
tuMi(l)l  but,  as  sir  Matthew  Hale *> observes,  the  right  of 
sovereignty  is  fully  invested  in  the. successor  by  the  very 
descent  of  the  crown.  And  therefore,  however  acquired,  it 
becomes  in  him  absolutely  bereditary,  unless  by  the  rules  of 
Ibe  linutation  it  is  otherwise  ordered  and  determined.  In 
the.ssme  msoner  as  landed  estates,  to  continue  our  former 
comparison,  are  by  the  law  henditary,  or  descendible  to  the 
heirs  of  the  owner ;  but  still  there  exists  a  power,  by  which 


(1)  Henf^the  ftatutes  puied  in  the  first  yctr  after  the  restoratiou 
of  Car.  II,  ore  ilwayi  c«Ued  the  sets  in  the  twelfth  year  of  his  reig^i  j 
sndall  the  other  leg^  proceeding  of  that  reign  are  reckoned  from  the 
yetr  1648,  and  not  from  1660. 
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the  property  of  dtose  lands  may  be  traMferred  to  Roother 
person.  If  this  tnmifer  be  msde  siraplyftiid  abeoiately,  the 
lands  will  be  hereditary  in  the  itew  owner,  and  descend  to  fail 
heir  at  law :  but  if  the  transfer  be  clogged  with  any  limita- 
tions, conditions,  or  entails,  the  lands  must  descend  in  that 
channel,  «o  limited  and  prescribed,  and  no  other. 

Iirthese  four  pmnts  conbists,  aa  I  take  it,  the  cooatkutioaid 
notion  at  hereditary  right  to  the  throne  t  which  will  be  still 
farther  elucidated,  and  made  clear  beyond  all  dispateriiom  a 
short  historical  view  of  the  successions  to  the  cnnm  of  Eng- 
land, the  doctrines  of  our  ancient  lawycra,  and  the  sevetal 
acts  of  pariiament  that  have  from  time  to  time  been  made, 

to  create,  to  declare;  to  confirm^  to  lindt,  or  to  bar 
[197]    the  hereditary  title  to  the  throne.    And  in  the  pur- 

suit  of  this  inquiry  we  afaall  find,  that,  from  the  days 
of  Egbert,  the  first  sole  monarch  of  this  kingdom,  even  to 
the  present,  the  four  cardinal  maxims  above-iQentioned  have 
ever  been  held  the  ccmMtudonal  canons  rf  succeision.  It  la 
true,'  the  succession,  through  fraud,  or  force,  or  someAimes 
through  necessity,  when  in  hostile  times  the  crown  descended 
on  a  minor  or  the  like,  has  been  very  frequently  suspended  j 
but  has  generally  at  last  returned  back  into  the  oid  hereditary 
channel,  though  sometimes  a  very  connderable  period  has 
intervened.  And,  even  in  those  instances  where  die  succes- 
sion has  been  violated,  the  crown  has  ever  been  lookod  upon 
as  hereditary  in  the  wearer  of  if.  Of  which  the  usurpers 
themselves  mre  ao  sensible,  that  they  for  the  most  part  en- 
deavoured  to  vamp  up  some  feeble  shew  of  a  title  by  desceot, 
in  order  to  amuse  the  people,  while  they  gained  the  potsei- 
lion  of  the  kingdom.  And,  when  possesuon  wis  oDce  gained, 
they  considered  it  as  the  purchase  or  acquisition  of  a  new 
estate  of  inheritance,  and  transmitted  or  endeavoured  to 
transmit  it  to  their  own  posterity,  by  a  kind  of  hereditary 
right  of  usurpation. 

Kino  Egbert,  about  the  year  800,  found  himself  in  posses- 
sion of  the  throne  of  the  West  Saxons,  by  a  long  and  undis- 
turbed descent  from  his  ancestors  of  above  three  hundred 
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yew*.  How  bia  uueMon  acquired  their  title,  whether  bj 
force,  by  fntud,  by  contract,  or  by  election,  it  matters,  not 
much  to  inquire;  and  is  indeed  a  pmnt  of  such  high  an- 
tiquity, as  muat  render  all  iaquirie*  at  best  but  plauuble 
gueues.  His  right  must  be  suppoied  indiaputably  good) 
because  we  know  no  better.  The  other  kingdoms  of  the 
beptsKhy  he  acquired,  some  by  couscat,  but  most, by.  a 
volaotary  snbmisuon.  And  it  is  an  established  inaium  in 
civil  polity,  and  the  law  of  nations,  that  when  one  country  is 
united  to  another  in  such  a  manner,  as  that  one  keeps  its 
government  and  states,  and  the  other  loses  them)  the  tatter 
entirely  assimilates  with  or  is  melted  down  in  the  former, 
and  must  adopt  its  laws  and  customs'.  And  in  pursuance 
of  tliii  maxim  there  hath  ever  been,  unco  the  union 
of  the  heptorchy  in  king  Egbert,  a  general  acquies-  [198] 
cehce  junder  the  hereditary  monarchy  of  the  West 
Siootis,  through  all  the  united  kingdoms. 

Fxou  Egbert  to  the  death  of  Edn^^nd  Ironude,  ■  period 
of  above  two  hundred  years,  the  crown  descended  regularly, 
through  a  succession  of  fifteen  princes,  without  any  deviaticm 
or  interruption  i  save  only  that  the  sons  of  king  Etbelwolf 
succeeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of  . 
succession  prescribed  by  their  bther,  and  confirmed  by  the 
wittenif-gemote,  in  the  heat  of  the  Danish  invasions ;  and 
also  that  king  Edred,  the  imcIeofEdwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minor,  the 
times  being  very  troublesome  and  dangerous.  But  Uus  was 
with  a  view  to  preserve,  and  not  to  destroy,  the  succeauon  -, 
and  accordingly  Edwy  succeeded  him. 

Kino  Edmund  Ironside  was  obliged,  by  the  hostile  irrup- 
tion of  the  Danes,  at  first  to  divide  his  kingdom  with  Canute 
king  of  Denmark ;  and  Canute,  ^er  his  death,  seixed  the 
whole  of  it,  Edmund's  sons  being  driven  into  foreign  coun- 
tries. Here  the  succession  was  suspended  by  actual  force,  and 
a  new  iamily  introduced  upon  the  throne :  in  whom  however 
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thi>  new  acquired  throne  continued  hereditary  for  three 
reigns  i  when,  upon  the  death  of  Hardiknute,  the  ancient  Sax- 
on line  was  restored  in  the  person  Of  Edward  the  confeaBor. 

Hb  was  not  indeed  the  true  heir  to  the  crowoi  being  the 
fotinger  brother  of  king  Edmund  Ironude,  who  twd  a  aoa 
Edward,  rimamed  (fWtm  his  exile)  the  outlaw,  atill  living. 
But  this  son  waa  then  in  Hungary ;  and,  the  English  banng 
joat  shaken  off  the  Danish  jroke,  It  was  necessary  that  some- 
body on  the  spot  should  mount  the  throne  i  and  the  confes- 
sor was  the  next  of  the  royal  line  then  in  Ei^land.  On  his 
decease  without  issue,  Harold  II.  usurped  the  thrme ;  and 
almost  at  the  same  instant  came  on  the  Norman  invasion :  the 
right  to  the  crown  being  all  the  tima  in  Edgar,  simamed 
Atheling,  (which  signifies  in  the  Saxon  lat^^ume  Uliuiriou*, 
or  of  royal  tdood,)  who  was  the  son  of  Edward  the 
[1993  outlaw,  and  grandson  of  Edmund  Ironside;  or,  aa 
Matthew  Paris'  well  expresses  the  sense  of  our  old 
constitution,  "  Edmim/b*'  atttem  latu^ftrreum,  rex  tiatttralu 
"  de  ttirfit  regum,  genvit  Sdnardumt  el  Edw»rd*i»  gvnuit 
**  Hdgttrum,  cut  dejure  dcbebatur  regnum  ^nglorum." 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  king  Edward  the  confessor;  a  grant 
which,  if  real,  was  in  itself  utterly  invalid:  because  it  was 
made,  as  Harold  well  observed  in  his  reply  to  William's  de- 
mand ', "  abtque  generuH  aenalutt  el  /lO/iuU  convtntnet  ediclot" 
which  also  very  plainly  implies,  that  it  then  was  generally 
understood  that  the  king,  with  consent  of  the  general  council, 
might  dspose  of  the  crown  and  change  the  line  of  succesuon. 
William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  subject,  and  an  utter  stranger  to  the 
royal  blood.  Edgar  Atheling's  undoubted  right  was  over- 
whelmed by  the  violence  of  the  tiroes ;  though  frequently 
asserted  by  the  English  nobility  after  the  conquest,  till  such 
time  as  he  died  without  issue :  but  all  their  attempts  proved 
iinsuQcessful,  and  only  served  the  more  firmly  to  establish 
the  crown  in  the  family  which  had  newly  acquired  it. 
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This  conquett  than  bj  Willutm^of  Haroaadj  mut,  lika 
Uiftt  of  Canute  befbrct  a  forcible  transfer  of  the  crown  of 
£ag;Und  into  «  nev  fiimily .}  but,  the  crown  being  so  Owu- 
lerredf  all  the  inherent  properties  of  the  crown  were  with  it 
.  transferred  alio.  FoT)  the  victory  <Atained  at  Hastings  not 
being^  a  victorf  over  the  nation  collectively,  but  only  over 
the  person  of  Harold)  the  only  right  that  the  conqueror  could 
pretend  to  acquire  thereby,  was  the  right  to  possess  the 
crown  of  England,  not  to  alter  the  nature  of  the  government. 
And  therefore,  as  tlt«  English  laws  still  remained  in  force, 
he  must  necessarily  take  the  crown  subject  to  those  laws,  and 
with  all  its  inherent  properties;  the  first  and  prinupalof 
which  was  its  descendibility.  Here  then  we  must  drop  our- 
raco  of  Saxw  kings,  at  least  for  a .  while,  and  derive  our 
descents  from  Willlun  the  conqueror  as  from  a  new  stocki 
who  acquired  by  right  of  war  (such  as  it  is,  yet  still 
the  dernier  retort  of  kings)  a  sttxtng  and  undisputed  [300} 
title  to  the  inheritable  crown  of  Englsnd. 

AccoBDiNOLT  it  descended  from  him  to  his  sons  Wil- 
liam II.  and  Henry  I.  Robert,  it  must  be  owned,  his  eldest 
son,  was  kept  out  of  possession  by  the  arts  and  violence  of  his 
brethren;  who  perhaps  might  proceed  upon  a  notion,  which 
prevailed  for  some  time  in  the  law  of  descents,  (though  never 
adopted  as  the  rule  of  public  successions  s),  that  when  the 
eldest  BOD  was  already  provided  fi>r,j(as  Robert  was  constituted 
duke  of  Normandy  by  his  Other's  will,)  in  such  a  case  the 
next  brother  was  entitled  to  enjoy  the  nst  of  their  father** 
inheritance.  But,  as  he  died  without  issue,  Henry  at  last  had 
a  good  title  to  the  throne,  whatever  he  might  have  at  first. 

Stepbeh  of  Blins,  who  succeeded  him,  was  indeed  the 
grandson  of  the  conqueror,  by  Adeltcia  his  daughter,  and 
clumed  the  throne  by  a  feeble  kind  of  hereditary  rightt  not 
as  being  the  nearest  of  the  male  line,  but  as  the  nearest  male 
of  die  blood  royal,  exccpdng  his  elder  brother  Theobald  t 

r  Hak.  Hitt.  C.  L.  &  >.  ScU.  trrkw  tC 


iWO  THE  RIGHTS  BOOK  I. 

who  waa  earl  of  BIoU,  and  therefore  seema  to  have  waved, 
aa  he  ceilninly  never  inuated  on,  bo  troublesome  and  preof 
rious  a  claim.  The  real  right  was  in  the  empress  Matilda  or 
Maud,  the  daughter  of  Henry  I ;  the  rule  of  succeasian  being 
(where  women  are  admitted  at  all)  that  the  daughter  of  a 
son  shall  be  preferred  to  the  son  of  a  daughter.  So  that  Ste- 
phen was  little  better  than  a  mere  usurper;  and  therefore  he 
rather  chose  !o  rely  on  a  title  by  election'',  while  the  empress 
Maud  did  not  fail  to  assert  her  hereditary  right  by  the  sword : 
which  dispute  was  attended  with  varioua  success^  and  ended 
at  last  in  the  compromise  made  at  Wallingfordi  that  Stephen 
should  keep  the  crown,  but  that  Henry  the  son  of  Maud 
should  succeed  him ;  aa  he  afterwards  accordingly  did. 

Hknrv,  the  second  of  that  name,  waa  (next  after  his  mo- 
ther Matilda)  the  undoubted  heir  of  William  the  conqueror; 
but  he  had  also  another  connexion  in  blood,  which 
[301]  endeared  him  still  farther  to  the  English.  He  was 
lineally  descended  from  Edmund  Ironside,  the  last 
of  the  Saxon  race  of  hereditary  kings.  For  Edward  the  out- 
law, the  son  of  Edmund  IronUde,  htid  (besides  Edgar  Athe- 
ling,  who  died  without  issue)  a  daughter  Margaret,  w^o  waa 
married  to  Malcolm  king  of  Scotland ;  and  in  her  the  Saxoa 
here^tary  right  resided.  By  Malcolm  she  had  several  chil- 
dren, and  among  the  rest  Matilda  the  wife  of  Henry  I,  who 
by  him  had  the  empress  Maud,  the  mother  of  Henry  II.  Upon 
which  account  the  Saxon  line  Is  in  our  histories  frequently 
said  to  have  been  restored  in  his  person:  though  in  reality 
that  right  aubnsted  in  the  tons  of  Malcolm  by  queen  Marga- 
ret; king  Henry's  beat  title  being  aa  heir  to  the  conqueror. 

From  Henry  II.  the  crown  descended  to  hia  eldest  son 
Richard  I,  who  dying  childless,  the  right  vested  in  his  ne- 
phew Arthur,  the  aon  of  GeoffVey  hia  next  brother:  but  John, 
the  youngest  son  of  Idng  Henry,  seised  the  throne ;  claimii^ 
as  appears  &om  his  charters,  the  crown  by  hereditary  right' : 
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that  U  to  my,  he  wu  oext  of  kin  to  the  deceued  king,  being 
his  aurriving  brother:  vhereat  Arthur  was  remoTed  one 
degree  fiuther,  being  hia  brother's  son,  though  by  tight  of 
lepreMntation  he  stood  in  the  place  of  hia  father  Geoffrey. 
And  however  flimijr  this  title,  and  those  of  William  Rufiis 
and  Stephen  of  Bloisi  may  appear  «t  tbia  diBtance  to  us,  after 
the  law  of  descents  ha^  now  been  settled  for  ao  many  cen- 
turies, they  were  sufficient  to  puzsle  the  understandings  of 
our  brare,  but  unlettered,  ancestors.  Nor  indeed  can  we 
"wonder  at  the  number  of  partisans,  who  espoused  the  pre- 
tenuons  of  king  John  in  particular;  since  even  in  the  reign 
of  his  Cnther  king  Henry  II,  it  wai  a  point  undetermined' ; 
-whether,  even  in  conuncRi  inheritances,  the  child  of  an  elder 
brother  should  succeed  to  the  land  in  right  of  representation, 
or  the  younger  surviving  brother  in  right  of  proximity  of 
blood.  Nor  is  it  to  this  day  decided  in  the  collateral  succes- 
sion to  the  fiefs  of  the  empire,  whether  the  order  of  the  stocks, 
or  the  proximity  of  degree,  shall  take  place  ^.  How- 
ever, on  the  death  of  Arthur  and  his  sister  Elewior  f302j 
-without  issue,  a  clear  and  indi^utable  title  vested  in 
Henry  III.  the  son  of  John:  and  from  him  to  Richard  the 
second,  a  succession  of  six  generationa,  the  crown  descended 
in  the  true  hereditary  line.  Under  one  of  which  race  of  princes' 
-we  find  it  declared  in  parliament,  "  that  the  law  of  the  crown 
**  of  England  is,  and  always  hath  been,  that  the  ciuldren  of 
**  the  king  of  England,  whether  bom  in^England  or  else- 
*'  where,  ought  to  bear  the  inheritance  after  the  death  of  their 
*'  ancestors.  Which  law  our  sovereign  lord  the  king,  the 
<'  prelates,  earls,  and  barons,  and  other  great  men,  together 
"  with  all  the  commons  in  parliament  assembled,  do  approve 
•'  and  aflirm  for  ever." 

Upon  Richard  the  second's  reugnation  of  tlie  crown,  be 
having  no  chUdren,  the  right  resulted  to  the  issue  of  his  grand- 
£uher  Edward  III.  That  king  had  many  children,  beudcs 
his  eldest,  Edward  the  black  prince  of  Wales,  the  fether  of 
lUchard  II :  but  to  avoid  confusion  I  shall  only  mention 
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three;  William  Ihs  second  »ob,  who  died  iviUwDt  issue ^ 
Lionel  duke  of  Clarence,  bi>  third  eon ;  and  John  of  Gant* 
duke  of  Lancaster,  his  fourth.  By  the  rules  of  niceesuon 
therefore  the  posterity  of  IJonel  duke  of  Clarence  were 
entitled  to  the  throne  upon  the  resig^tlon  of  kin;  Richard; 
and  had  Mcordingly  been  declared  by  the  king,  many  years 
before,  the  presumptive  heirs  of  the  crown :  iritich  declara- 
tion was  also  confirmed  in  parliament".  But  Henry  duke 
of  Lancaster,  the  son  of  John  of  Gant,  having  then  a  large 
army  in  the  kingdom,  the  pretence  of  raising  which  was  tn 
recover  his  patrimony  from  the  king,  and  to  redress  the  gtiev- 
ances  of  the  subject,  it  was  impossible  for  any  other  title  to  be 
asserted  with  any  safety  ;  and  he  became  king  under  the  title 
of  Henry  IV.  But,  as  sir  Matthew  Hale  remartis",  though 
the  people  tmjustly  assisted  Henry  IV.  in  his  usurpation  of  the 
crown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much 
inclined  to  doo,)  but  as  a  successor,  descended  by  right  line  of 
the  blood  royal;  as  appears  from  the  rolls  of  parliament  in 
those  times.  And  in  order  to  this  he  set  up  a  shew  of 
[303]  two  titles  i  the  one  upon  the  pretence  of  being  the  first 
of  the  blood  royal  in  the  entire  male  line,  whereas  the 
doke  of  Clarence  left  only  one  daughter  Philippa ;  fimn  which 
female  branch,  t^  a  marri^e  with  Edmond  Mortimer  earl  of 
March,  the  house  of  York  descended ;  the  other,  by  reviving 
an  exploded  rumor,  first  propagated  by  John  of  Gant,  that 
Edmond  earl  of  Lancaster  (to  whom  Henry's  mother  was 
heiress)  was  in  reality  the  elder  brother  of  king  Edward  I  ; 
though  his  parents,  on  account  of  his  personal  deformity, 
had  imposed  him  on  the  world  for  the  younger;  and  there- 
fore Henry  would  be  entitled  to  the  crown,  either  as  succes- 
sor to  Richard  II,  in  case  the  entire  male  line  was  allowed  a 
proference  to  the  female;  or,  even  prior  to  that  unfortunate 
prince,  if  the  crown  could  descend  through  a  female,  while 
un  entire  male  line  was  existing. 
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HowKTim,  as  in  Edward  the  third's  time  we  find  the  pu-- 
liament  approving  and  affirming  the  law  of  the  crown,  as  be- 
Ibre  stated,  so  in  the  reig:n  of  Henry  IV.  they  actually  exerted 
their  right  of  new-settling  the  succession  to  the  crown.  And 
this  was  done  by  the  statute  7  Hen.  IV.  c.  3.  whereby  it  is 
enacted,  "  that  the  inheritance  of  the  crown  and  realms  of 
**  England  and  France,  in  all  other  the  king's  dominions, 
"  ahall  be  »et  and  remain  p  in  the  person  of  our  sovereign  lord 
**  the  king,  and  in  the  heirs  of  bis  body  issuing ;"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
and  the  heirs  of  his  body  issuing,  with  remainder  to  lord 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  sons,  and 
the  heirs  of  their  bodies  respectively  :  which  is  indeed  no- 
thing more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  serves 
to  shew  that  it  was  then  generally  understood,  that  the  king 
and  parliament  had  a  right  to  new-model  and  regulate  the 
niccessiiHi  to  the  crown :  and  we  may  also  observe,  with  what 
eaution  and  delicacy  the  parliament  then  avoided  declaring 
any  sentiment  of  Henry's  original  title.  However  sir  Edward 
Coke  more  than  once  expressly  declares 4,  that  at  the 
time  of  passing  this  act  the  right  of  the  crown  was  [2043 
in  the  descent  from  Philippa,  daughter  and  heir  of 
Zionel  duke  of  Clarence. 

NBVBKTBKI.K8S  the  crown  descended  regularly  from 
Henry  IV.  to  his  son  and  grandson  Henry  V.  and  VI ;  in  the 
latter  of  whose  reigns  the  house  of  York  asserted  their  dor- 
mant title;  and,  after  imbruing  the  kingdom  in  blood  and 
confusion  for  seven  years  together,  at  last  established  it  in 
tiie  person  of  Edward  IV.  At  his  accession  to  the  thronci 
^er  a  breach  of  the  succession  that  continued  for  three  des- 
cents, and  above  threescore  years,  the  distinction  of  a  king 
dtjure  and  a  king  de /ado  began  to  be  first  taken;  In  order 
to  indemnify  such  as  had  submitted  to  the  late  establiahmentt 
and  to  provide  ibr  the  peace  of  the  kingdom  by  confirming 
p  StU  Bif>  et  dononfc.  ^  4  Idil  it.  m. 
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all  honors  conferred  'and  all  acts  donet  bj  those  who  were 
now  called  the  usurpers,  not  tending  to  the  disberiioD  of  the 
rightful  heir.  In  autute  I  Edw.  IV.  c.  1.  the  three  Henrys 
arc  styled,  "  late  kings  of  England  successively  in  dede,  and 
not  of  ryght."  And,  in  all  the  charters  which  I  have  met  with 
of  king  Edward)  wherever  he  has  occasion  to  spe^  of  uij 
of  the  line  of  Lancaster,  he  calls  them  "  nufier  de  faelo,  tt 
"  non  dejure,  reget  AiigKar." 

Edward  IV.  left  two  sons  and  a  daughter;  the  eldest  of 
which  sons,  king  Edward  V,  enjoyed  the  regal  dignity  (br  a 
very  short  time,  and  was  then  deposed  by  Richard  his  unna- 
tural uncle,  who  immediately  usurped  the  royal  dignity ; 
having  previously  insinuated  to  the  populace  a  suspicion  of 
bastardy  in  the  children  of  Edward  IV,  to  make  a  shew  of 
some  hereditary  title :  after  whicli  he  is  generally  believed  to 
have  murdered  his  two  nephews,  upon  whose  death  the  right 
of  the  crown  devolved  to  their  sister  Elizabeth. 

Tbe  tyrannical  reign  of  king  Richard  III.  gave  occasion  M 
Henry  earl  of  Richmond  to  assert  bis  title  to  the  crown.  A 
title  the  moat  remote  and  unaccountable  that  was  ever  set  up, 
and  which  nothing  could  have  given  success  tOi  but  the  uni- 
reraal  detestatibn  of  the  then  usurper  Richard.  For,  besides 
that  he  claimed  under  a  descent  from  John  of  Gant,  whose 
title  was  now  exploded,  the  claim  (such  as  it  was)  was  through 
John  earl  of  Somerset,  a  bastard  son,  begotten  by 
f30s]  John  of  Gant  upon  Catherine  Switifbrd.  It  is  true, 
that,  by  an  act  of  parliament  20  Ric.  II,  this  son  wasr 
with  others,  legitimated  and  made  inheritable  to  all  lands, 
oBices,  and  dignities,  as  if  he  had  been  bom  in  wedlock :  but 
slill,  with  an  express  reservation  of  the  crown,  "  excepta  dig- 
"  nitate  regiUi^." 

NoTwiTHSTAifDiKO  all  this,  immediately  after  the  battle 
of  BoBworth-field,  be  assumed  the  regal  dignity ;  the  right 
of  the  crown  then  being,  as  sir  Edvrard  Coke  expressly  de- 
clares', in  Elizabeth,  eldest  daughter  of  Edward  IV :  uut 
his  possession  was  established  by  parliament,  holden  the  first 
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yew  of  his  reign.  In  the  act  for  which  purpose,  the  parlis' 
inent  seems  to  have  copied  the  cautioD  of  their  predecessors 
in  the  reign  of  Henry  IV :  and  therefore  (as  lord  Bacon  the 
historian  of  this  reign  observes}  carefully  avoided  any  recog- 
nition of  Henry  VII's  right,  which  indeed  was  none  at  all; 
and  the  king  would  not  haTe  it  by  way  of  new  law  or  ordi- 
nance, whereby  a  right  might  seem  to  be  created  and  confer- 
red upon  him ;  and  therefore  a  middle  way  was  rather  chosen> 
by  way  (as  the  noble  historian  expresses  it)  of  e*labiit/i»nent, 
and  that  under  covert  and  indifferent  words,  "  that  the  inhe- 
"  ritance  of  the  crown  should  rett,  remain,  and  aUde  in  king 
**  Henry  VII.  and  the  heirs  of  his  body:"  thereby  providing 
for  the  future,  and  at  the  same  time  acknowled^g  his  pre- 
sent possession;  but  not  determining  either  way,  whether 
that  possession  was  de  jure  or  dejktto  merely.  Htiwevct, 
be  soon  after  married  Elizabeth  of  York,  the  undoubted 
heiress  of  the  conqueror,  and  thereby  gained  (as  sir  Edward 
Coke  declares')  by  much  his  best  title  to  the  crown.  Where- 
upon the  act  made  in  his  favor  was  so  much  disregarded, 
that  it  never  was  printed  in  our  statute  books. 

HxKBV  the  eighth,  the  issue  of  this  marriage,  succeeded 
to  the  crown  by  clear  indisputable  hereditary  right,  and 
transmitted  it  to  his  three  children  in  successive  order.  But 
In  his  reign  we  at  several  times  find  the  parliament  busy  in 
regulating  the  succession  to  the  kingdom.  And,  fir^t, 
by  statute  35  Hen.  VIH.  c.  13.  which  recites  the  [205] 
mischiefs  which  have  and  may  ensue  by  disputed 
dtles,  because  no  perfect  and  substantial  provision  hath  been 
made  by  law  concerning  the  succession ;  and  then  enacts, 
that  the  crown  shall  be  entailed  to  his  majesty,  and  the  sons 
or  heirs  male  of  his  body ;  and  in  default  of  such  sons  to  the 
lady  Elizabeth  (who  is  declared  to  be  the  king's  eldest  issue 
female,  in  exclusion  of  the  lady  Mary,  on  account  of  her 
supposed  illegitimacy  by  the  divorce  of  her  mother  queen 
Catharine)  and  to  the  lady  Elizabeth's  heirs  of  her  body ; 
and  so  on  from  issue  female  to  iseue  female,  and  the  heirs 
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of  their  bodies,  by  course  of  itiheriunce  according  to  their 
ages,  a>  the  crown  qf  Jingiand  hath  been  aeeutlomed  and 
ought  to  go,  in  case  where  tfaere  be  heira  female  of  the  same  i 
and  in  defiialt  of  issue  female,  then  to  the  king's  right  heirs 
for  ever.  This  single  statute  is  an  ample  proof  of  all  the 
four  positions  we  at  first  set  out  with. 

But,  upon  the  king's  divorce  from  Ann  Boleyn,  this  sta- 
tute was,  with  regard  to  the  settlement  of  the  crown,  repealed 
by  statute  38  Men.  VIII.  c.  7.  wherein  the  lady  Elizabeth  u 
also,  as  well  as  the  lady  Mary,  bastardised,  and  the  crown 
settled  on  the  king's  children  by  queen  Jane  Seymour,  and 
his  future  wives ;  and,  in  defect  of  such  children,  then  widi 
this  remarkable  remainder,  to  such  persons  as  the  -king  by 
letters  patent,  or  last  will  and  testament,  should  limit  and 
appoint  the  same.  A  vsst  power  ;  but  notwithstanding,  as 
it  was  regularly  vested  in  him  by  the  supreme  legisUtive 
authority,  it  was  therefore  indisputably  valid.  But  this  power 
was  never  carried  into  execution;  for  by  statute  Ss  Hen. 
VIII.  c.  1.  the  king's  two  daughters  are  legitimated  again, 
and  the  crown  is  limited  to  prince  Edward  by  name,  afler 
that  to  the  lady  Mary,  and  then  to  the  lady  Elizabeth,  and 
the  heirs  of  their  respective  bodies;  which  succession  took 
effect  accordingly,  being  indeed  no  other  thtui  the  usual 
course  of  the  law,  with  regard  to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  acts  for  limiting  the  suc- 
cession, by  statute  I  Mar.  st.  2.  c.  1.  queen  Mary's 
[307]  hereditary  right  to  the  throne  is  acknowledged  and 
recognised  in  these  words  t  "  the  crown  of  these 
"  realms  is  most  lawfully,  justly,  and  rightly  tUteended  and 
t(  come  to  the  queen's  highness  that  now  is,  being  the  very, 
"  true,  and  undoubted  heir  and  inheritrix  thereof."  And 
agtun,  upon  the  queen's  marriage  with  Philip  of  Sptdn,  in  the 
statute  which  settles  the  preliminaries  of  that  match  ^,  the 
hereditary  right  to  the  crown  is  thus  asserted  and  declared : 
"  as  touching  the  right  of  the  queen's  inheritance  in  the 
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**  realm  and  dorniniona  oi  Englandt  the  children,  whether  male 
"  or  female,  shall  succeed  in  themi  according  to  the  known 
"  laws,  statutes,  and  customs  of  the  same."  Which  determi- 
nation of  the  parliament,  that  the  succession  thall  continue  in 
the  usual  course,  seems  tacitly  toimply  a  power&f  new-model- 
ling and  altering  it,  in  case  the  le^ature  had  thought  proper. 

On  queen  Elizabeth's  accession,  her  right  is  recognised  in 
atill  stronger  terms  than  her  sister's ;  the  parliament  acknow- 
ledginga,  "that  the  queen's  highness  is,  and  in  very  deed* 
<*  and  of  most  mere  right  ought  t«  he,  by  the  laws  of  Godt 
*'  and  the  laws  and  statutes  of  this  realm,  our  most  lawful 
**  and  rightful  sorereign  liega  lady  and  queen  ;  and  that  her 
"  highness  is  rightly,  lineally,  and  lawiiilly  descended  and 
*<  some  of  the  blood  royal  of  this  realm  of  England  j  in  and 
"  to  whose  princely  person,  and  to  the  heirs  of  her  body  law- 
*<  fully  to  be  begotten,  after  her,  the  imperial  crown  and  dig- 
"  nity  of  this  realm  doth  belong."  And  in  the  same  reign,  by 
statute  13  Eliz.  G.  1 .  we  find  the  right  of  parliament  to  direct 
the  succession  of  the  crown  asserted  in  the  most  explicit 
vbrds.  "  If  any  person  shall  hold,  affirm,  or  maintain,  that 
"  the  common  laws  of  this  realm,  not  altered  by  parliament, 
"  ought  not  to  ^rect  the  right  of  the  crown  of  England  ;  or 
*'  that  the  queen's  majesty,  with  and  by  the  authority  of  par- 
*<  liament,  is  not  able  to  make  laws  and  statutes  of  sufficient 
*'  force  and  validity,  to  limit  and  bind  the  crown  of  this  realm, 
**  and  the  descent,  limitation,  inheritance,  and  government 
** thereof;  such  person,  so  holding,  affirming,  or 
*•  maintaining,  shall,  during  th?  life  of  the  queen,  be  [308j 
**  guilty  of  high  treason  ;  and  after  her  decease  shall 
"  be  guilty  of  a  miademesnor,  and  forfeit  his  goods  and  chat 
« tels." 

Oh  the  death  of  queen  Eliz^Mth,  without  issue,  the  line 
of  Henry  VIII.  became  extinct.  It  therefore  became  neces- 
sary to  recur  to  the  other  issue  of  Henry  VII.  by  Elizabeth  of 
York  his  queen;  whose  eldest  daughter  Margfiret  hating 

vot,.i.  36 
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manied  James  IV.  king  of  Scotland,  king  James  the  sixth  of 
Scotland,  and  of  England  the  first,  was  the  lineal  descendant 
from  that  alliance.  So  that  in  his  person,  as  clearly  as  in 
Henry  VIII,  centered  all  the  claims  of  different  competitors, 
from  the  conquest  dovnwards,  he  being  indisputably  the 
lineal  heir  of  the  conqueror.  And,  what  is  still  more  remark- 
able, in  his  person  also  centred  the  right  of  the  Saxon 
monarchs,  wliich  had  been  suspended  from  the  conquest  till 
his  accession.  For,  as  was  formerly  observed,  Margaret 
the  sister  of  Edgar  Atheling,  the  daughter  of  Edward  the 
-outlaw,  and  grand-daughter  of  king  Edmund  Ironside,  wu 
the  person  in  whom  the  hereditary  right  of  the  Saxon 
kings,  supposing  it  not  abolished  by  the  conquest,  resided. 
She  married  Malcolm  king  of  Scotland  ;  and  Henry  II,  by 
a  descent  from  Matilda  their  daughter,  is  generally  called 
the  restorer  of  the  Saxon  line.  But  it  must  be  remembered, 
that  Malcolm  by  his  Saxon  queen  had  sons  as  well  as 
daughters  -,  and  that  the  royal  family  of  Scotland  from  that 
-time  downwards  were  the  offspring  of  Malcolm  and  Mar^ 
garet.  Of  this  royal  family  king  James  the  first  was  the 
direct  lineal  heir,  and  therefore  imited  in  his  person  erery 
possible  claim  by  hereditary  right  to  the  English  as  well  as 
Scottish  throne,  being  the  heir  both  of  Egbert  and  William 
the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than  wis- 
dom, who  could  deduce  an  hereditary  title  for  more  than  eight 
hundred  years,  should  easily  be  taught  by  the  flatterers  of  the 
times,  to  beUeVe  there  was  something  divine  in  this  right,  and 

that  the  finger  of  Providence  wag  visible  in  its  preaer- 
{SO93     vation.     Whereas,  though  a  wise  institution,  it  was 

clearly  a  human  institution ;  and  the  right  inherent  in 
him  no  natural,  but  a  positive  right.  And  in  this  and  no  other 
tight  was  it  taken  by  the  English  parliament  (2} ;  who  by 

(2)  U  is  difficult  to  flay  in  what  ll^t  it  wm  considered  by  thst  pw- 
liament,  which,  in  the  preunblc  to  the  itatutc,  dedires  with  nauseous 
ly,  thit  "upon  the  kn«es  of  their  hCMts  they  sgnlsc  their 
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statute  1  Jac.  I.  c.  1.  did  "  recogniie  and  acknowledge,  that 
"  immediately  upon  the  dissolution  and  decease  of  Elizabeth 
"  late  queen  of  England,  the  imperial  crown  thereof  did  by 
"  inherent  birthright,  and  lawful  and  undoubted  succeadon, 
"  descend  and  come  to  his  most  excellent  majestyi  as  being 
<*  lineally,  justly,  and  lawfully,  next  and  sole  heir  of  the  blood 
**  royal  of  this  realm."  Not  a  word  here  of  any  right  imme- 
diately derived  from  heaven :  which,  if  it  existed  any  where, 
must  be  sought  for  among  the  aboriginei  of  the  island,  the 
ancient  Britons  ;  among  whose  princes  indeed  some  have 
gone  to  search  it  for  him*. 

Bdt  wild  and  absurd  as  the  doctrine  of  divine  right  most 
undoubtedly  is,  it  is  still  more  astonishing,  that  when  so 
many  human  hereditary  rights  had  centred  in  this  king,  his 
son  and  heir  king  Charles  the  first  should  be  told  by  those 
infamous  judges  who  pronounced  his  unparalleled  sentence, 
that  he  was  an  elective  prince  ;  elected  by  his  people,  and 
therefore  accountable  to  them,  in  his  own  proper  person,  for 
his  conduct.  The  confusion,  instability,  and  madness,  which 
followed  the  fotal  catastrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  standing  argument  in  favor  of  hereditary 
monarchy  to  all  future  ages;  as  they  proved  at  last  to  the 
then  deluded  people  :  who,  in  order  to  recover  that  peace  and 
happiness  which  for  twenty  years  together  they  had  lost,  in 
a  solemn  parliamentary  convention  of  the  states  lestored  the 
right  heir  of  the  crown.  And  in  the  proclamation  for  that 
purpose,  which  was  drawn  up  and  attended  by  both  houses', 
they  declared,  "  that,  accortUng  to  their  duty  and  allegiance, 
"  they  did  heartily,  joyfully,  and  unanimously  acknowledge 

<■  EliabttkofTiribilwiDMlKrsriioHn  Ihm  OUjf  onlj  nim- lo  LcwHUn  ip  ior- 
>brfiirFiiifSait]uil,<n>Mrw<irihcbeuH  aenh  the  gmt,  had  tbc  true  righl  u  tlw 
.    And  Mr  Cuic  otHTm,  ihai     pibwiiiatlty  gf  Wilri.    nin.  Enj.  Ui.  nu. 


"  conitsnt  futb,  obedience,  and  loyalty  to  his  majeity  and  his  roj^ 
•"progeny.** 


3t0  THE  RIGHTS  BOOK  L 

**  and  proclaimt  that  immcduUlj  upon  the  deceue  of  our 
**  late  sovereign  lord  king  Charlet,  the  imperial  crown  of 
**  these  realms  did  by  inherent  tuithright  and  lawful  and 
**  undoubted  suceesuon  descend  and  conte  to  hia  most  exceU 
"  lent  majesty  Charles  the  secondt  as  being  Uneallyi  justly, 
"  Eind  lawfully,  next  heir  of  the  blood  royal  of  this  realm : 
"  and  thereunto  they  moat  humbly  and  faithfully  did  submit 
"  and  oblige  tbemaelrea,  their  heirs)  and  posterity  for  ever." 

TbusI  think  it  clearly  appears,  from  the  highest  autho- 
rity this  nation  is  acquainted  witti,  that  the  crown  of  Eng- 
land hath  been  ever  an  hereditary  crown ;  though  subject  to 
limitations  by  parliament.  The  remainder  of  this  chapter 
will  consist  principally  of  those  instances,  wherein  the  parlia- 
ment has  asserted  or  exercised  this  right  of  altering  and 
limiting  the  succession ;  a  right  which,  we  have  seen,  was 
before  exercised  and  asserted  in  the  reigns  of  Henry  IV, 
Henry  VII,  Henry  VIII,  queen  Mary,  and  queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  Ull  of 
exclusion,  which  raised  such  a  ferment  in  the  latter  end  of  the 
reign  of  king  Charles  the  second.  It  is  well  known  that  the 
purport  of  this  bill  was  to  have  set  aside  the  king's  brother 
and  presumptive  heir,  the  duke  of  York,  from  the  successitm, 
on  the  score  of  his  being  a  papist  i  that  it.  passed  the  house  of 
commons,  but  was  rejected  by  the  lords ;  the  king  havii^ 
also  declared  beforehand,  that  he  never  would  be  brought  to 
consent  to  it.  And  from  this  transaction  we  may  collect  two 
things!  1.  That  the  crown  was  universally  acknowledged  to 
be  hereditary  ;-and  the.  inheritance  indefeauble  unless  by  par- 
liament: else  it  had  been  needless  to  prefer  such  a  bill. 
3.  That  the  parliament  had  a  power  to  have  defeated  the 
inheritance  :  else  such  a  bill  had  been  ineffectual.  The  com- 
mons acknowledged  the  hereditary  right  then  subsisting ;  and 
the  lords  did  not  dispute  the  power,  but  merely  the  propriety, 
of  an  exclusion.  However,  as  the  bill  took  no  effect,  king 
James  the  second  succeeded  to  the  throne  of  his  ancestors : 
and  might  have  enjoyed  it  during  the  remainder  of  his  life, 


CRAP.  3.  OF  PERSOKS.  210 

but  for  hlB  own  infiituated  ctmducti  which  {with  otiier  concur- 
ring circuiiiBtances)broughton  the  revtriutlon  in  1688. 

Thk  true  ground  and  prindplct  upon  which  that  [SU] 
meraorahle  event  proceeded,  was  an  entirely  new  cue 
in  politica,  which  had  never  before  happened  in  our  history ; 
the  abdicadou  of  the  reii^ning  monarch,  and  the  vacancjr  of 
the  throne  thereupon.  It  was  not  a  defeasance  of  the  right 
of  succession,  and  a  new  limitation  of  the  crown,  bf  the  king 
and  both  bouses  of  parliament:  it  was  the  act  of  the  nation 
alone,  upon  a  conriction  that  there  was  no  king  in  being. 
For  in  a  full  assembly  of  the  lords  and  commons,  met  in  a 
convention  upon  the  supposition  of  this  vacancy,  both  housesT 
came  to  this  resolution  i  "  that  king  James  the  second,  hav 
**  ing  endeavoured  to  subvert  the  constitution  of  the  kingdom, 
<(  by  breaking  the  original  contract  between  king  and  people ; 
"  and,  by  the  advice  of  Jesuits  and  other  wicked  persons,  hav- 
"  ing  violated  the  fundamental  law  ;  and  having  withdrawn 
"  himself  out  of  this  kingdom  ;  has  abdicated  the  govern- 
"  ment,  and  that  the  throne  is  thereby  vacant."  Thus  ended 
at  once,  by  this  sudden  and  unexpected  vacancy  of  the 
throne,  the  old  line  of  succesuon  ;  which  from  the  conquest 
bad  lasted  above  sis  hundred  years,  and  from  the  union  of 
the  heptarchy  in  king  Egbert  almost  nine  hundred.  The 
fitcts  themselves  thus  appealed  to,  the  king's  endeavour  to 
subvert  the  constitution  by  breaJdng  the  original  contract,  his 
violaticm  of  the  fundamental  laws,  and  his  withdrawing  him- 
self out  of  the  kingdom,  were  evident  and  notorious :  and  the 
consequences  drawn  from  these  &ctB  (namely,  that  they 
amounted  to  an  abdication  of  the  government  i  which  abdica- 
tion did  not  affect  only'the  person  of  the  king  himself,  but 
also  all  his  heirs,  and  rendered  the  throne  absolutely  and  com- 
pletely vacant)  it  belonged  to  our  ancestors  to  determine  (3). 

J  CsB.  Joon.  T  Ftb.  lUI. 

(3)  The  conveatioain  SootUnd  drew  the  laine  conclusion,  viz.  the 
vacancy  of  the  throne,  from  premises  and  in  language  much  more  bold 
and  intelUgiUe.    The  mystery  of  the  decUratioD  of  the  Enf^ishcon. 
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For,  whenever  «  question  arises  between  the  society  at  large 
and  any  magistrate  vested  with  powers  originally  delegated 
by  that  society,  it  must  be  decided  by  the  voice  of  the  society 
itself:  there  is  not  upon  earth  any  other  tribunal  to  resort  to. 
And  that  these  consequences  were  fairly  deduced  from  these 
^ts,  our  ancestors  have  solemnly  determined,  in  a  full  par- 
liamentary convention  representing' the  whole  so- 
^313]  ciety.  The  reasons  upon  which  they  decided  may 
be  found  at  large  in  the  parliamentary  proceedings 
of  the  times;  and  may  be  matter  of  instructive  amusement 
for  us  to  contemplate,  as  a  speculative  point  of  history.  But 
care  must  be  taken  not  to  carrjr  this  inquiry  farther,  than 
merely  for  instruction  or  amusement.  The  idea,  that  the 
.  consciences  of  posterity  were  concerned  in  the  rectitude  of 
their  ancestors'  decisions,  gave  birth  to  those  dangerous  poli* 
tical  here^es,  which  so  long  distracted  the  state,  but  at 
length  are  all  happily  extinguished.  I  therefore  rather  chooae 
to  consider  this  great  political  measure  upon  the  solid  foot- 
ing of  authority,  than  to  reason  in  its  fcvor  from  its  justice, 
moderation,  and  expedience :  because  that  might  imply  a 
right  of  dissenting  or  revolting  from  it,  in  case  we  should 
think  it  to  have  been  unjust,  oppressive,  or  inexpedient. 
Whereas,  our  ancestors  having  most  indisputably  a  compe- 
tent jurisdiction  to  decide  this  great  and  important  ques- 
tion, and  having  in  &ct  decided  it,  it  is  now  become  our  duty 
at  this  distance  of  time  to  acquiesce  in  their  determination  ; 

petition,  betrmji  thst  timiditjr  which  it  wu  intended  to  conceal.  "  The 
"  estates  of  the  kingdom  of  Scotland  find  and  declare,  that  king  J  amca 
"  seventh,  bcin^  ■  profeased  papist,  did  assume  the  royal  power,  and 
"  acted  ai  a  king,  without  ever  taking  the  oath  required  by  law ;  and 
"  had,  by  the  advice  of  evil  and  wicked  counsellora,  invaded  the  fun- 
"  damental  constitution  of  this  kingdom,  and  altered  it  from  »  kgal  and 
"limited  monarchy  to  an  arbilraTy  despotic  power;  and  had  governed 
"  the  same  to  the  subversion  of  the  protestant  reli^on  and  violation  of 
"  the  laws  and  liberties  of  the  nation,  inverting  all  the  ends  of  govern. 
"  ment,  whereby  lie  had  Jorrfauheti  tlie  crown,  and  the  throne  was 
"  become  vacant."    lyndat,  71.  F»l.  Coitt-.of  Sapin. 
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being  bom  under  thikt  establishment  which  was  built  upoo 
this  foundation,  and  obliged  by  every  tie,  religious  as  well  as 
civil,  to  maintain  it. 

But,  while  we  rest  this  fundamental  transaction,  in  point 
of  authority,  upon  grounds  the  least  liable  to  cavil,  we  are 
bound  both  in  justice  and  gratitude  to  add,  that  it  was  con- 
ducted  with  a  temper  and  moderation  which  naturally  arose 
from  its  equity  ;  that,  however  it  might  in  some  respects  go 
beyond  the  letter  of  our  ancient  laws,  (the  reason  of  which 
will  more  fully  appear  hereafter',)  it  was  agreeable  to  the 
spirit  of  our  constitution,  and  the  rights  of  human  nature ; 
and  that  though  in  other  points  (owing  to  the  peculiar  circum- 
stances of  things  and  persons)  it  was  not  altogether  BO  perfect 
as  might  have  been  wished,  yet  from  thence  a  new  sera  com- 
menced,  in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more 
thoroughly  examined  and  understood,  and  the  rights  of  the 
subject  more  explicitly  guarded  by  legal  provisions,  thaji  in 
'  any  otherperiod  of  the  English  history..  In  particular 
it  is  worthy  observation  that  the  convention,  in  this  [3133 
their  judgment,  avoided  with  great  wisdom  the  wild 
extremes  into  which  the  visionary  theories  of  some  zealous 
republicans  would  have  led  them.  They  held  that  this  miscon- 
duct  of  king  James  amounted  to  an  endeavour  to  subvert  the 
constitution  ;  and  not  to  an  actual  subversion,  or  total  disso- 
lution, of  the  government,  according  to  the  principles  of 
bir.  Locke' :  which  would  liave  reduced  the  society  almost 
to  a  state  of  nature  ;  would  have  levelled  all  distinctions  of 
honor,  rank,  offices,  and  property  ;  would  have  annihilated 
the  sovereign  power,  and  in  consequence  have  repealed  all 
podtive  laws ;  and  would  have  left  the  people  at  liberty  to 
have  erected  a  new  system  of  state  upon  a  new  foundation  of 
polity.  They  therefore  very  prudently  voted  it  to  amount 
to  no  more  than  an  abdication  of  the  government,  and  a  con- 
sequent vacancy  of  the  throne ;  whereby  the  government  was 
Rllowed  to  subust,  though  the  executive  magistrate  was 
I  Sec  (tafk  T.  a  go  ooir.  p.  3,  c  n. 
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gone,  and  the  kindly  office  to  remun,  though  king;  James  mu 
no  longer  king'*.  And  thus  the  constitution  was  kept  entire ; 
which  upon  every  sound  principle  of  government  must  other- 
wise have  ftdlen  to  pieces,  had  so  principal  and  constituent  a 
part  as  the  royal  authority  been  abolished,  or  even  suspended. 
This  single  postulatum,  the  vacancy  of  the  throne,  being 
once  established,  the  rest  that  was  then  done  followed  almost 
of  course.  For,  if  the  throne  be  at  any  timeTacant ;  (which 
may  happen  by  other  means  besides  that  of  abdication ;  as  if 
al)  the  blood  royal  should  ^1,  without  any  saccessor  appoint- 
ed by  parliament ;)  if^  I  say,  a  vacancy  by  any  means  what- 
soever should  happen,  the  rigfht  of  disposing  of  this  vacancy 
seems  naturally  to  result  to  the  lords  and  commons,  the  truv 
tees  and  representatives  of  the  nation  (4).  For  there  are  tio 
other  bands  in  which  it  con  so  properly  be  intrusted ;  and  there 
is  anecesuty  of  its  being  intrusted  somewhere,  else  the  whole 
frame  of  governnient  must  be  dissolved  and  perish.  The  lords 
and  commons  having  therefore  determined  this  main  funda- 
mental article,  that  there  was  a  vacancy  of  the  throne,  they 

proceeded  to  fill  up  that  vacancy  in  such  manner 
^3I4J     as  they  juc^d  the  most  proper.    And  this  was 

done  by  their  declaration  of  13  February  168B<=,  in 
the  following  manner  :  "that  William  and  Mury,  prince  and 
"princess  of  Orange,  be,  and  be  declared  king  and  queen,  to 
"hold  the  crown  and  royal  dignity  during  their  lives, 
"  and  the  life  of  the  survivor  of  them.;  and  that  the  sole  and 
"  full  excreise  of  the  regal  power  be  only  in,  and  executed 


(4)  The  preunUe  to  the  Inll  of  ri^hti  expressly  declsres,  that  "the 
*' lords  spiritual  uid  temporsl,  and  commons,  jutembled  at  WestnuQ- 
<*  ster  lawfully,  fully  and  freely  represent  all  the  estates  of  the  people  of 
"this  realm."  Tbe  lordi  arc  not  lea*  the  trustees  and  gusidians  of 
their  country,  than  the  members  of  the  bouse  of  commont.  It  wa* 
juidy  said,  when  tbe  royil  prerogatives  were  suspended  during  his 
majeaty'a  illness,  "  that  the  two  house*  of  parliiijieat  were  the  OCgSOS 
'•  by  vrlusk  the  people  espr^Md  ^oir  will." 
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**  by,  the  said  prince  of  Oran§^,  in  the  Dames  (rf  the  aaitj 
^prince  and  princess,  during  their  joint  lives:  and  after  their 
**  deceases  the  said  crown  and  royal  dignity  to  be  to  the  hein 
"  or  the  t>ody  of  the  said  princess  ;  and  for  default  of  such 
**  issue  to  the  princess  Anne  of  Denmark  and  the  heirs  of 
**  her  body ;  and  for  de&ult  of  such  issue  to  the  heirs  of  the 
**  body  of  the  said  prince  of  Orange," 

Perhaps,  upon  the  principles  before  established}  the  con- 
vention might  (if  they  pleased)  have  vested  the  regal  dignity 
In  a  family  entirely  new,  and  strangers  to  the  royal  blood  i 
but  they  were  too  well  acquainted  with  the  beneBts  of  here- 
ditary succession,  and  the  influence  which  It  has  by  custom 
over  the  minds  of  the  people,  to  depart  any  brther  from  the 
ancient  line  than  temporary  necessity  and  self-preservation 
required.  They  therefore  settled  the  crown,  first  on  king 
WtlUam  and  queen  Mary,  king  James's  eldest  daughter,  for 
their  joint  lives  :  then  on  the  survivor  of  them ;  and  then  on 
the  issue  of  queen  Mary:  upon  fiulure  of  such  issue,  it  was 
limited  to  the  princess  Anne,  king  James's  second  daughter, 
and  her  issue ;  and  lastly,  on  failure  of  that  to  the  issue  of 
king  William,' who  was  the  gtwidson  of  Charles  the  first,  and 
nephew  as  well  as  son-in-law  of  king  James  the  second,  being 
the  son  of  Mary  his  eldest  uster.  This  settlement  included  all 
the  protestant  posterity  of  king  Charles  I,  except  such  other 
issue  as  king  Ja^nes  might  at  any  time  have,  which  was 
totally  omitted,  trough  fear  of  a  popish  succession.  And 
this  order  of  succession  took  effect  accordingly. 

Thxsk  three  princes  therefore,  king  William,  queen  Mary, 
and  queen  Anne,  did  not  take  the  crown  by  hereditary  right 
or  detcent,  but  by  way  of  donation  or  flurchaie  as  the 
lawyers  call  it ;  by  which  they  mean  any  method  of  £S  1 5] 
acquiring  an  estate  otherwise  than  by  descent.  The 
new  settlement  did  not  merely  consist  in  excluding  king 
James,  and  the  person  pretended  to  be  prince  of  Wales,  and 
then  BufTering  the  crown  to  descend  in  the  old  hereditary 
channel :  for  the  usual  course  of  descent  was  in  some  instances 
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broken  through  ;  and  yet  the  conyentioo  still  kept  it  in  their 
eye,  and  paid  a  great,  though  not  total,  regard  to  it.  Let  ui 
Ke  how  the  succession  would  have  stood,  if  no  abdication  had 
happened,  and  king  James  had  left  no  other  bsue  than  his 
two  daughters  queen  Mary  and  qujoea  Anne.  It  would  have 
Stood  thus  :  queen  Mary  and  her  issue  ;  queen  Anne  and  her 
issue  ;  king  William  and  his  issue.  But  we  may  remember) 
that  queen  Mary  was  only  nominally  queen,  jointly  with  her 
husband  king  William,  who  alone  had  the  regal  power ;  and 
king  William  was  personally  preferred  to  queen  Anne,  though 
his  issue  was  postponed  to  hers.  Clearly  therefore  these 
princes  were  successiTely  in  possesuon  of  the  crown  by  a 
title  different  from  the  usual  course  of  descent. 

It  was  towards  the  end  of  king  William's  reign*  when  all 
hopes  of  any  surviving  issue  from  any  of  these  princes  died 
with  the  duke  of  Gloucester,  that  the  king  and  pariiament 
thought  it  necessary  again  to  exert  their  power  of  limiting 
and  appointing  the  succesuon,  in  order  to  prevent  another 
vacancy  of  the  throne :  which  must  have  ensued  upon  their 
deaths,  as  no  (arther  provision  was  made  at  the  revolution, 
than  for  Uie  issue  of  queen  Mary,  queen  Anne,  and  king 
William.  The  parliament  had  previously  by  the  statute  of 
I  W.  Ic  M.  St.  3.  c.  3' enacted,  that  every  person  who  should 
be  reconciled  to,  or  hold  communion  with,  the  see  of  Rome, 
should  profess  the  popish  religion,  or.  should  marry  a  papist, 
ahould  be  excluded  and  forever  incapable  to  inherit,  possess, 
or  enjoy  the  crown;  and  that  in  such  case  the  people  ahould 
be  absolved  from  their  allegiance,  and  the  crown  should 
descend  to  such  persons,  being  protestants,  as  would  have 
inherited  the  same,  in  case  the  person  so  reconciled,  holding 
communion,  proEesung,  or  marrying,  were  naturally  dead. 
To  act  therefore  consistently  with  themselves,  and 
[3 1 6j  at  the  same  time  pay  as  much  regard  to  the  old  here- 
ditary line  as  tlieir  former  resolutions  would  admit, 
they  turned  their  eyes  on  the  princess  Sophia,  electresa  and 
dutchess  dowagerof  Hanover,  the  most  accomplished  princess 
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of  her  age*.  For,  upon  the  impending  extinction  of  the  pro* 
tfcstant  poateritjr  of  Charles  the  first,  the  old  law  of  regal 
descent  directed  them  to  recur  to  the  descendants  of  James 
the  first;  and  the  princess  Sophia,  beini;  the  youngest 
daughter  of  Elizabeth  queen  of  Bohemia,  who  was  the 
daughter  of  James  the  first,  Was  the  nearest  of  the  ancient 
blood  rojral,  who  was  not  incapacitated  bf  professing  the 
popish  religion.  On  her  therefore,  and  the  heirs  of  her  body, 
being  protestktitSt  the  remainder  df  the  crown,  bxpectant  on 
the  death  of  king  William  and  queen  Anne  without  issue, 
Was  settled  by  sutute  13  and  13  W.  III.  c.  3.  And  at  the 
same  time  it  t^as  enacted,  that  whosoever  should  hereafter 
£ome  to  the  possession  of  the  crown  should  join  in  the  com* 
munioD  of  the  church  of  England  as  by  law  established^ 

This  is  the  last  limitation  of  the  crown  that  has  been  made 
by  parliament :  and  these  several  actual  limitations,  from  the 
time  of  Henry  IV.  to  the  present,  do  clearly  prove  tht  power  . 
of  the  king  and  parliament  to  new-model  or  alter  the  sue- 
'  cession.  And  indeed  it  is  now  agtun  made  highly  penal  to 
dispute  it :  for  by  the  statute  6  Ann.  c.  7.  it  is  enacted,  that 
if  any  person  maliciously,  advisedly,  and  cfirectly,  shall  main- 
tain, by  writing  or  printing,  that  the  kings  of  this  realm  with 
the  authority  of  parliament  are  not  able  to  make  laws  to  bind 
the  crown  and  the  descent  thereof,  he  shall  be  guilty  of  high 
treason;  or  if  he  maintains  the  same  by  only  preaching, 
teaching,  09  advised  speaking,  he  shall  incur  the  penalties  of 
i  Jiraemunirr. 

Tb£  princess  Sophia  dying  be  fore  queen  Anne,  theinheiif 
ance  thus  limited  descended  on  her  son  ani}  heir  king  George 
the  first ;  and,  having  on  the  death  of  the  queen  taken  effect 
in  his  person,  from  him  it  descended  to  his  late  majesty  king 
George  the  second  ;  and  from  him  to  his  grandson  and  heir, 
our  present  gracious  sovereign,  king  George  the  third. 

Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  ia> 


n  ttike  qpecn  ilMfi*,  "7^  tte 
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at  pMsept  hereditary,  though  not  quite  w  ahaohitely  hcredi< 
tary  as  formerly :  and  the  common  stoplt  or  ancestor,  from 
whoiii  the  descent  must  be  derived,  i»  also  different.  For- 
merly the  common  stock  was  king  Egbert ;  then  WiUiaoB 
the  conqueror  ;  afterwards  in  James  the  first's  time  the  twa 
common  stocks  united,  and  so  continued  till  the  vacancy  of 
the  throne  in  1688  ;  now  it  is  the  princess  &ophi^  in  whom 
the  inheritance  was  vested  by  the  new  king  and  parliament. 
Formerly  the  descept  was  absolute,  and  the  crow^  vent  to 
the  next  heir  without  any  restriction :  but  now,  upi^  the  new 
settlement,  the  inheritance  is  conditional  i  beii^g  United  to 
Such  heirs  only,  of  the  body  of  the  princess  Sophia>  as  are 
protestant  members  of  the  church  of  England,  and  are  mar- 
ried to  none  but  protestants. 

Anu  in  this  due  medium  consists,  I  appreheDd<|  the  true 
constitutional  notion  of  the  rightof  succession  to  the  imperial 
Brown  of  these  kingdonjis.  The  extremes  between  which  it 
steers,  are  each  of  them  equaUy  destructive  of  those  ends  for 
vhich  societies  were  formed  and  ar«  kept  on  foot.  Where 
the  mi^istrate,  upon  every  succession*  is  elected  bky  the  peo- 
ple, and  may  by  the  express  provision  of  the  laws  be  deposed 
(if  not  punished)  by  his  subjects,  this  may  sound  like  the 
perfection  of  liberty,  and  look  well  enongh  when  delineated 
CHt  pap^r;  but  in  practice  will  be  ever  p^uctive  of  ^unult, 
contention,  and. anarchy. '  And,  on  the  other  ha^d,  divine 
indefeasible  herediury  right,  when  coupled  with  the  doctrine 
of  unUmited  passive  cAedience,  is  surely  of  all  constitutions 
tbe  most  thoroughly  slaviAh  and  dreadflil.  But  when  such  an 
hereditary  right,  as  our  laws  have  created  a(id  vested  in  the 
royal«tock,  is  closely  interwoven  with  those  Ubertws,  which* 
we  bare  seen  in  a  fonner  chapter,  are  equally  the  ioheri^ce 
of  the  subject;  this  union  will  form  a  consutuii^n,  in  theofry 
the  most  beautiful  of  any,  in  practice  the  most  approved,  and> 
I  trust,  in  duration  the  most  pernuneut-  U  was  tt)e  <^ty  of 
an  expounder  of  our  laws  to  lay  this  constitution  before  the 
student  in  its  true  and  genuine  light :  it  is  the  duty  of  every 
good  Englishman  to  understand,  to  revere,  to  defend  it. 


C  »w  3 


CUAPTXR  THS  FOVRTK. 


OF  THE  KING'S  ROYAL  FAMILY. 


X  HE  firat  and  mott  couiderable  hnDoh  of  the  kiag'fl 
to}^  &mil7,  reganM  bjK  dio  laws  of  EnglsBd,  i«  the  quecB. 
Tom  queen  (^  England  is  eiAer  queen  rcjrm^queea  r^n- 
mtC,  or  queen  davager.  The  queen  regent^  regmmh  or 
vrperdgth  b  she  vho  bolds  the  ciown  in.  her  own  rightt  as 
tUBfir>t<aiid  perhaps  the  •ecood)  tjncen  Mary,  qiieen  EUwf 
hetJ^  and  queen  Anne  f  and  such  an  one  has  the  same  pqwen^ 
preragatirtt^  rights,  dagmticB,  and  duties,  as  if  she  bad  baea 
a  kins.  Tl^  was  observed  in  the  entrance  of  the  laat 
ehapMr,  wtd  is  e^ praady  declared  by  statute  \  Mar.  I.  at.  3. 
e.  I.  (D-  But  the  queen  contort  is  die  wife  of  the  reigning 
king ;  and  ahe,  by  nrbie  of  her  mamage,  is  panicipaBt  of 
divers  prerogativea  abore  other  women*. 

Axo,  firat,  ahe  is  a  public  peraon,  exempt  and  distinct  froB 

the  king ;  and  not*  like  otlier  married  woment  aa  dasely  cod* 


(1)  H«r]F  bring  the  fint  queen  thmt  had  iMupoD  the  EngUsh  throne, 
thii  (tatute  WM  puaed,  u  it  declares,  far  ■■  the  extinguUhioent  of  the 
"  doubt  uid  6Aij  at  ntUcioiu  snd  i^noruit  peraonB,"  who  aught  be 
induced  to  think  that  a  queen  could  not  cEcrcUc  lU  the  prerogatiTet 
<»f  a  king:' 
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Dccted  as  to  have  lost  all  legal  or  separate  existence  so  loi^ 
as  the  marriage  continues.  For  the  queen  is  of  abilitjr  to  pur' 
chase  lands,  and  to  convey  them,  to  make  leases,  to  grant 
copyhtdds,  and  do  other  acts  of  ownership,  without  the  coq- 
currence  of  her  lord ;  which  no  other  married  woman  can 
do** :  a  privilege  as  old  as  the  Saxon  xra<=.  She  is  also  capa- 
ble of  taking  a  grant  from  the  king,  which  no  other  wife  is 
from  her  husband ;  and  in  this  particular  she  agrees  with 
the  .Aigutta,  or  fliittima  regirm  conjux  divi  imfieratorU  of  the 
Roman  lavs;  who,  according  to  Justinian ■<,  was 
[3193  equally  capable  of  making  a  grant  to,  and  receiving 
'  one  from,  the  emperor.  The  queen  of  England  hath 
separate  courts  and  offices  distinct  from  the  king's,  not  only 
in  mattera  of  ceremony,  but  even  of  Ikv  ;  and  her  attoniAy 
and  solicitor  general  are  entitled  to  a  friace  within  the  bar  of 
fais  majesty's  courts,  together  with  the  king's  counsel*.  She 
may  likewise  sue  and  be  sued  alonr.  without  joining  her  hus- 
band. She  may  also  have  a  separate  property  in  goods  as 
well  as  lands,.and  has  a  right  to  dispose  of  them  by  will.  In 
short,  she  is  in  all  legal  proceedings  looked  upon.aa  a  teme 
•ole,  and  not  as  a  feme  covert ;  as  a  single,  not  as  a  married 
woraanf.  For  which  the  reason  given  by  sir  Edward  Coks 
is  this :  because  the  wisdom  of  the  common  law  would  not 
have  the  king  (whose  continual  care  and  study  is  for  tho 
public,  and  ctrta  antua  regid)  to  be  troubled  and  disquieted 
on  account  of  his  wifiB's  domestic  afialrs ;  and  therefore  it 
veus  in  the  queen  a  power  of  transacting  her  own  concerns, 
witbotlt  the  iatervention  of  the  king,  aa  if  she  was  an  UBmar- 
ried  woman. 

The  queen  hath  also  many  exemptions,  and  minute  pre- 
rogatives. For  instance:  she  pays  no  tolls;  nor  is  she  lia- 
ble to  any  amercement  in  any  court''.     But  in  general, 

b4Bt|i.U.  rnadbL.M*  Cg,Un.Ul.- 
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unless  where  the  law  has  expressly  declared  her  exempted, 
she  is  upon  the  same  footing  with  other  subjects ;  being  to  all 
intents  and  purposes  the  king's  subject,  and  not  his  equal  i 
io  tike  manner  as,  in  the  imperial  law,  "  Augmta  Ugibtf 
**  toluta  non  e*t '." 

Tbb  queen  bath  alto  some  pecuniary  advantages,  which 
form  her  a  distinct  revenue :  as,  in  the  first  place)  sbe  is 
entitled  to  an  ancient  perquisite  called  queen-gold)  or  aurum 
Teginae;  which  is  a  royal  revenue,  belonging  to  every  queen 
consort  during  her  marriage  with  the  lung,  and  due  Irom 
every  person  who  hath  made  a  voluntary  offering  or  fine  to 
the  king,  amounting  to  ten  marks  or  upwards,  fiir  and  in 
consideration  of  any  privileges,  grants,  licenses,  par- 
dons,-or  other  matter  of  royal  bvor  confisrred  upon  [330} 
him  by  the  king :  and  it  is  due  in  the  proportion  of 
one  tenth  part  more,  over  and  above  the  entire  offering  or 
fine  made  to  the  king ;  and  becomes  an  actual  debt  of  record 
to  the  queen's  majesty  by  the  mere  recording  of  the  fine^' 
As,  if  an  hundred  marks  of  silver  be  given  to  the  king  fi>r 
liberty  to  take  in  mortmain,  or  to  have  a  fair,  market,  park, 
chase,  or  free-warren:  there  the  queen  u  entitled  to  ten 
marks  in  ulver,  or  (what  was  formerly  an  equivalent  denomi- 
nation) to  one  mark  in  gold,  by  the  name  of  queen-gold,  or 
aurum  reginatK  But  no  such  payment  is  due  for  any  aids  or 
subsidies  granted  to  the  king  in  parliament  or  convocation ; 
nor  for  fines  imposed  by  courts  on  offenders,  agunst  their 
will ;  nor  fw  voluntary  presents  to  the  king,  without  any 
consideration  moving  from  him  to  the  subject ;  nor  for  any 
sale  or  contract  whereby  the  present  revenues  or  possesuons 
of  the  crown  are  granted  away  or  diminished". 

The  original  revenue  of  our  ancient  queens,  before  and 
soon  aJler  the  conquest,  seems  to  have  consisted  in  certain 
reservations  or  rents  out  of  the  demesne-lands  of  the  crown, 

lPCt.3.M.  n  nU.  Pnm. S-    MkIbuU-L  aA. 
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which  wen  expressly  appropriated  to  b«r  najeBtr,  distinct 
from  the  king.  It  is  fircquent  in  doomsdaj  book,  after  speci- 
fying the  rent  due  to  the  crown,  to  add  likewise  the  qnantitjr 
of  gold  Or  other  renders  reeerred  to  the  queen".  These  were 
frequently  appropriated  to  particular  purposes ;  to  buy  wool 
for  her  majesty's  use  ",  to  purchase  oil  for  her  Iqmpa't  or  to 
liimish  her  atdre  from  head  to  foots,  which  was  frequenQy 
rery  costly,  as  one  ungle  robe  in  the  fifth  year  of 
fSSi]  Henry  II.  stood  the  city  of  London  in  upwards  of  four- 
score pounds'.  A  practice  somewhat  similar  to  that 
of  the  eastern  countries,  where  whole  cities  ^d  provinces 
were  specifically  assigned  to  purchase  particular  parts  of  the 
queen's  apparel*.  And,  for  a  farther  addition  to  her  income, 
this  duty  of  queen-gold  is  supposed  to  hare  been  originally 
'  granted  ;  those  matters  of  grace  and  faror,  out  of  which  it 
arose,  being  frequently  obtained  from  the  crbwnby  the  power- 
ful intercesuon  of  the  queen.  There  are  traces  of  its 
payment,  though  obscure  ones,  in  the  book  of  doo^isday 
and  in  the  great  pipe-roll  of  Henry  the  first*.  In  the  reign 
.  of  Henry  the  second  the  manner  of  collecting  it  appears  to 
have  t>een  well  understood,  and  it  forms  a  Astinct  head  in 
fhe  ancient  dialogue  of  the  exchequer"  written  in  the  time 
of  that  prince,  and  usually  attributed  to  Gervase  of  Tilbury. 
From  that  time  downwards  it  was  regularly  claimed  and 
enjoyed  by  all  the  queen  consorts  of  England  till  the  death  of 
Henry  VIII ;  though  after  the  accesuon  of  the  Tudor  family 
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the  collecting  of  it  aeemi  to  have  been  much  neglected : 
and,  there  being  no  queen  consort  afterwards  till  the  acces- 
aion  of  James  I|  a  period  of  near  sixty  years,  its  vety  nature 
and  quantity  became  then  a  matter  of  doubt:  and  being  re- 
ferred by  the  king  to  the  chief  justices  and  chief  baron,  their 
report  of  it  waa  so  very  uniarorable  ",  that  his  consort  queen 
Anne  (though  she  claimed  it)  yet  never  thought  proper  to 
exact  it.  In  1635,  1 1  Car.  I,  a  time  fertile  of  expedients  for 
raising  money  upon  dormant  precedents  in  our  old  records, 
(of  which  ship-money  was  a  fatal  instance,)  the  king,  at  the 
petition  of  his  queen,  Henrietta  Maria,  issued  out  his  writ* 
for  levying  it:  but  afterwards  purchased  it  of  his  consort  at 
the  price  of  ten  thousand  pounds ;  finding  it,  perhaps,  too 
trifling  and  troublesome  to  levy.  And  when  after- 
wards, at  the  restoration,  by  the  abolition  of  the  mili-  [2223 
tary  tenures,  and  the  fines  that  were  consequent 
upon  them,  the  tittle  that  legally  remained  of  this  revenue 
was  reduced  to  almost  nothing  at  all,  in  vain  did  Mr.  Prynne, 
by  a  treatise  which  does  honor  to  his  abilities  as  a  painful 
and  judicious  antiquary,  endeavour  to  excite  queen  Catherine 
to  revive  this  antiquated  claim. 

Ahothek  ancient  perquisite  belonging  to  the  queen  con- 
sort, mentioned  by  all  our  old  writers',  and,  therefore  only, 
worth  notice,  is  this ;  that  on  the  taking  of  a  whale  on  the 
coasts,  which  is  a  royal  fish,  it  shall  be  divided  between  the 
king  and  queen ;  the  bead  only  being  the  king's  property, 
&nd  the  tail  of  it  the  queen's.  "  De  aturgione  a6*ervelur,  quixt 
"  rex  ilium  habebit  integrum :  de  balena  vera  tufficit,  at  rex 
"  habeat  eafiut,  el  regina  caudam."  The  reasons  of  this  whim- 
sical division,  as  assigned  by  our  ancient  records',  was  to 
iiirnish  the  queen's  wardrobe  with  whalebone  (2). 

■  Mr.  PrriuK,  with  Mriir  appniun  of  i  BneUD.  L  3.  c  3.  BriUou.  e.  IT.  FleL  L 

■nKD.  'u»niuaU(.iliat  their  mMRhn  mn  Lcllcnd  4S. 

wt;  iiipi  iflckL    (Aur.  Reg.  llij  j  rr^.  Aur.  Keg.  IXJ. 

w  IVUrm.  Fnil.TU. 

(3)  The  reason  ii  more  whimsicsl  tliui  the  division,  for  the  whale- 
bone lira  entirely  in  the  hesA. 
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But  farther:  though  the  queen  is  in  all  respects  a  subject, 
yet,  in  p<»nt  of  the  security  of  her  life  and  person,  she  is  put 
on  the  same  footing  with  the  king.  It  jfi  equally  treason  (by 
the  statute  25  Edw.  III.)  to  compass  or  imagine  the  death  of 
our  lady  the  lung's  companion,  as  of  the  king^  himself:  and 
to  violate,  or  defile  the  queen  consort,  amounts  to  the  same 
high  crime ;  as  well  in  the  person  committing  the  fact^.as  in 
the  queen  herself,  if  consenting.  Alawof  Henry  the  eighth* 
made  it  treason  also  ibr  any  woman,  who  was  not  a  virgin, 
to  marry  the  king  without  informing  him  thereof:  but  this 
law  was  soon  after  repealed  (3),  it  trespassing  too  strongly,  as 
well  on  natural  justice,  as  female  modesty.  If  however  the 
queen  be  accused  of  any  species  of  treason,  she  shall  (whether 
consort  or  dowager)  be  tried  by  the  peers  of  parliament,  as 
queen  Ann  Boleyn  was  in  28  Hen.  VIII.  (4). 

The  husband  of  a  queen  regnant,  as  prince  George  of 
Denmark  was  to  queen  Anne,  is  her  subject;  and  may  be 
guilty  of  high  treason  against  her:  but,  in  the  instance  of 


(3)  This  was  a  dulse  in  the  act,  which  attainted  queen  Catherine 
Howard  and  her  accomplicca  for  her  incontinence  i  but  it  wai  not 
repealed  till  the  1  Ed,  VI.  c.  13.  which  abrog'ated  all  trcasona  created 
since  Oie  memorahle  statute  in  the  25  Ed.  III. 

(4)  Ann  Boleyn  was  uinvicted  of  hi^  treason  in  the  court  of  the 
lord  hi^-ate  ward.  Oneof  the  charges  against  tliia  unhappy  queen  was, 
that  she  bad  said,  "that  the  king  never  had  had  her  heart ;"  a  declara- 
tion, if  made,  in  which  tliere  was  probably  more  truth  than  discretion; 
but  this  wai  adjudged  to  be  a  slander  of  her  own  issue,  and  therefore 
high  U-cason,  according  to  a  statute  which  had  been  passed  about  two 
years  before  for  her  honor  and  protection.     Surg.  St.  Tr.  11  vol.  p.  10. 

Article*  ofimpeachinent  were  prcparedag'ainBtqueen  Catherine  Parr 
(or  heresy  in  presuming  to  controvert  the  theological  doctrinea  of  the 
king ;  but  by  her  dexterity  and  address,  she  baffled  the  deaigna  of  her 
enemies,  and  regained  the  affectioni  of  that  capricious  monardi. 
4  H<«nt,  259. 

Article*  of  impeachment  {rtt  high  treaaon  were  exhibited  against 
Henrietta  queen  of  Car.  I.  from  which  she  laved  herself  by  an  escape 
to  France.    ?  Humt,  10. 
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conju^  infidelity,  he  is  not  subjected  to  the  same  penal  re* 
BtrictionB.  For  which  the  reason  seems  to  be,  that,  if  a  queen 
consort  is  unfaithful  to  the  royal  bed,  this  nuty  debase  or  bas- 
tunUze  the  heirs  to  the  crown ;  but  no  such  danger  can  be  con- 
sequent on  the  infidelity  of  the  husband  to  a  queen  regnant. 
A  quEEM  dowager  is  the  widow  of  the  king,  and  as  such 
•njoys  most  of  the  pririleges  belon^g  to  her  as  queen  con- 
sort. But  it  is  not  high  treason  to  conspire  her  death,  or 
to  violate  her  chastity,  for  the  same  reason  as  was  before 
alleged,  becauae  the  succession  to  the  crown  is  not  thereby 
endangered.  Yet  still,  /iro  dignilate  regatt,  no  man  can  marry 
a  queen  dowager  without  special  license  from  the  king,  on 
piun  of  forfeiting  his  lands  and  goods.  This  sir  Edward 
Coke'  tells  us  was  enacted  in  parliament  in  6  Hen.  VI, 
though  the  statute  be  not  in  print  (S).  But  she,  though  an 
alien  bom,  shall  still  be  entitled  to  dower  after  the  king's 
demise,  which  no  other  alien  is^".  A  queen  dowager,  when 
married  ^;ain  to  a  subject,  doth  not  lose  her  regal  dignity* 
u  peeresses  dowager  do  their  peerage  when  they  marry  com- 
moners. For  Catherine,  queen  dowager  of  Hency  V,  though 
she  married  a  private  gentle  mag,- Owen  ap  Meredith  ap  The- 
odore, commonly  called  Owen  Tudor;  yet,  by  the  name  of 
Catherine  queen  of  England,  maintained  an  action  against  the 
bishop  of  Carlisle.  And  so,  the  queen  dowager  of  Navarre 
marrying  with  Edmond  earl  of  Lancaster,  brother  to  king  Ed- 
ward  the  first,  maintained  an  action  of  dower  (after  the  death 
of  her  second  husband)  by  the  name  of  queen  of  Navarre  =. 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
also  his  royal  consort,  and  the  princess  royal,  or  eldest  daugh- 
ter of  the  king,  are  likewise  peculiarly  regarded  by  the  laws. 

■  3  Inn.  1).  S«  Rilrr'i  Pin.  PhL  n.  b  Co.  UiL  31.  c  1  toM.  N. 

(5}  Mr.  Hai^&vc,  in  a  note  to  Co.  LitL  133.  says,  th»t  no  inch  sta- 
tute can  be  found.  Lord  Coke  there  refers  to  it  by  8  Hen.  VI.  n°  7.  in 
2  Ijiit  18.  by  6  Hen.  VI.  n"'41.    In  HUey'«  Plac.  Pwl.Hii  called  2 Hen. 
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For,  bf  statute  25  Edv.  Ill,  to  compass  or  conspire  the 
death  of  the  former,  or  to  violate  the  chastity  of  either  of  the 
latter,  are  as  much  high  treason  as  to  conspire  the  death  of 
the  king,  or  violate  the  chastity  of  the  queen.  And  this  upon 
the  same  reason,  as  was  before  given;  because  the  prince  of 
Wales  is  nest  in  succession  to  the  cro^vn,  and  to  violate  his 
wife  might  taint  the  blood  royal  with  bastardy :  and  the  eldest 

daughter  of  the  king  is  also  alone  inheritable  to  the 
[234]     crown,  on  failure  of  issue  male,  and  therefore  more 

i-espected  by  the  laws  than  any  of  her  younger  sis- 
ters (6);  insomuch  that  upon  this,  united  with  other  (feodal) 
principles,  while  our  military  tenures  were  in  force,  the  king 
might  levy  an  aid  for  marrying  his  eldest  daughter,  and  her 
only.  The  heir  apparent  (7)  to  the  crown  is  usually  made 
prince  of  Wales  and  earl  of  Chester  (8)  by  special  creation, 

(6}  This  itatute  perhaps  was  not  tncBiit  to  be  extended  to  the  prin- 
cess Toyal  when  she  had  younger  brothers  livings,  (or  the  issue  of  their 
wives  must  inherit  the  crown  befora  the  issue  of  the  princess  royal, 
jret  their  chastity  is  not  protected  by  the  statute. 

(7)  This  creation  has  not  been  confined  to  the  heir  ipparent,  for  both 
queen  Mary  and  queen  Elizabeth  were  created  by  their  father  Heoiy 
VIll.  princesses  of  Wales,  er.ch  of  them  at  the  time  ((he  latter 
after  the  lUeg^itlmMion  of  Mary)  being'  heir  presumptive  to  the  crown. 
4  ffume,  113. 

Edward  II.  was  the  firat  prince  of  Wales.  When  his  father  had 
Bubdued  the  kingdom  of  Wales,  he  promised  the  people  of  .that  coun- 
try, upon  condition  of  their  submission,  to  give  tbem  a  prince  who  bad 
been  bom  among  them,  and  who  could  speak  no  other  langu;^. 

Upon  their  acquiescence  with  this  deceitful  offer,  he  conferred  the 
principality  of  Wales  upon  his  second  son  Edward,  then  an  infant. 
Edward,  bythe  death  ofhis  eldest  brother  Alfonao,  became  heir  to  the 
erown,  and  from  that  tine,  this  honor  has  been  appropriated  only  to 
the  eldest  sons  or  eldest  daughters  of  the  kings  of  England.  3  JTarru,  243. 

(3)  Selden  tells  us,  "that  the  earldom  of  Chester  was  once  also  a 
••  principality,  erected  into  that  title  by  parliament  in  31  Rich.  II, 
"  wherein  it  waa  also  ordained  that  it  should  be  pven  to  the  king's 
"  eldest  son.  But  that  whole  parliament  was  repealed  in  tlie  first  of 
"  Hen.  IV,  although  the  earldom  hath  usUEdly  been  since  given  with 
"  the  principality  of  Wales."    Silti.  Tit.  of  Ban.  %.  t.  5.  ,.  1. 
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and  inveatiture  (9) ;  but  being  the  king's  eldest  son  ( 10),  he  is 
hj  inheritance  duke  of  Cornwall,  without  any  new  creation''.' 

dIRrp.1.     S^.  tit.arhMl.t.(. 

(9)  That  is,  by  letters  patent  under  the  gre«  seal  of  England. 

(10)  Lord  Coke,  in  the  Prince's  case,in  the  8th  Report,  hue^prcMlj 
advanced,  that  the  dutdiy  of  Cornwall  cannot  de|(:end,  upon  the  deatk 
of  the  king's  first-bom  son,  to  the  eldeM  then  living.  But  this  position 
ia  beyond  all  controversy  crroneoiii.  Lord  Hardwicke,  in  Lomax  v- 
Holmden,  1  Ves.  294.  has  observed,  <■  That  tliealdcstsonof  the  king  of 
"England  takes  the  dutchy  of  Comwalt  a»  primogenilut;  although  lord 
"  Coke  at  the  end  of  the  Prince's  case  saja  otlftrwise.  But  tliis  was 
"  not  the  point  there,  being  only  an  obeervation  of  his  own,  and  baa 
"  ever  since  been  held  a  mistake  of  that  great  man.  He  was  also  mia- 
"  taken  in  the  fact,  in  saying  that  Henry  VIJI.  was  not  duke  of  Com- 
"  wall,  becauae  not  primogadtut  i  for  lord  Bacon  in  his  history  of 
••  Henry  VII.  affirms  the  contrary,  that  the  dukedom  devolved  to  him 
"  upon  the  death  of  Arthur ;  and  this  is  by  a  great  lawyer,  and  who 
"  musthave  looked  into  it,  as  he  was  then  attorney  or  solicitor  general." 
But-this  point  was  solemnly  determined  in  ]6lo,  upon  the  death  of 
prince  Henry  the  eldest  son  of  James  I.  in  the  case  of  the  dutchy  of 
Cornwall,  the  report  of  which  ia  inserted  at  length  in  Collins'a  Pro- 
ceedings on  Baroniei,  p.  148.  In  which  it  was  resolved  tliat  prince 
Charles,  the  king's  second  son,  was  duke  of  Cornwall  by  inheritance. 

It  is  more  strange  that  lord  Coke  should  have  fallen  into  this  mistake, 
as  the  contrary  appeara  from  almost  every  record  upon  the  subject. 

In  the  5th  Henry  IV.  the  second  reign  after  the  creation  of  the  dulchy, 
there  is  a  record,  in  which  prince  Henry  makes  a  grant  of  part  of  the 
dutchy  landa  to  the  countess  of  Huntingdon,  and  the  record  states,  that 
because  the  prince  is  within  age,  so  that  in  law  his  grant  is  not  effectual 
to  give  a  sure  estate,  he  shall  pledge  his  faith  before  the  king  and  all 
the  lords  of  parliament,  that  when  he  attains  his  full  age,  lie  shall  grant 
«  sure  estate  against  himself  and  his  heirs;  and  that  his  three  bmlliers, 
Thomas,  John,  and  Humphrey,  shall  in  like  manner  pledge  their  faith 
to  confirm  the  same  estate,  li  itiint  aveigne,  jae  Dieux  defnde,  tfue  le  dlt 
Duche  utupiet  dnlfttt  en  Icuri  maiiti,  if  it  should  so  happen,  which  Cod 
fbrbid,  that  the  said  dutchy  should  ever  come  into  tlieir  hands,  and 
thereupon  they  all  made  a  promise  and  took  an  oath  to  that  effect.  Rot- 
Pari.  S  Hen.  IV.  No.  4. 

But  the  second  son  would  not  succeed  to  the  dukedom,  if  his  elder 
brother  left  issue  i  in  that  case  it  would  revert  tp  the  crowa.  The  duk» 
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Trz  rest  of  the  royal  family  may  be  conudered  in  two  dif-> 
feretit  lights,  according  to  the  tUfferent  B«ues  in  which  the 
term,  royal  family,  is  used.  The  larger  sense  includes  all 
those,  who  are  by  any  possibility  inheritable  to  the  crown. 
Such,  before  the  revolution,  were  all  the  descendants  of 
William  the  conqueror ;  who  had  branched  into  an  amazing 
lixtent,  by  interm|fiiageB  with  the  ancient  nobility.  Since 
the  revolution  and  act  of  settlement,  it  means  the  protestant 
i^sue  of  the  princess  Sophia ;  now  comparatively  few  in  num* 
ber,  but  which  in  [ifccess  of  time  may  possibly  be  as  largely 
diffused.  The  mor^confined  sense  includes  only  those,  who 
are  within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordinary 


of  Comwill  must  be  both  the  king's  eldest  son  uid  heir  apparent  to  tho 
crown ;  this  appean  from  a  great  vaiicty  of  records,  ijut  letjitz  cUntt 
del  roil  d'£ngteterrt,  r'ttt  tutavcir,  ceiix  gat  terrtiaa  htirt  pmthtuu  dm 
rtialme  d'EngUiart,  Juiitait  duct  de  CoramaiU.  Rot.  Par).  9  Hen.  V. 
No.  20. 

In  a  charter  of  livery  or  the  dutchybyEd.  IV.  to  hli  eldest  ion  princ« 
Edward,  recited  in  the  rolls  of  parliament,  tlie  folloning-  sentence  is  put 
of  the  preamble  :  Filii  primngemti  reguTn  Anglin  prime  nativitatit  nt  Ht 
majarii  atr/ac  perfccte  prtiumantuT  ttatii,  tie  quod  lihtratioHem  dieti  duta' 
til  eo  tunc  a  naiii  petcrt  valtaM  aUpic  dejure  obtincrc  deieant  ae  n  vigiali 
ttaniiu  amcnimttariiplnuifvUitnt.  Rot.  FwL  13  Ed.  IV.  No.  14. 
From  thii  and  from  other  authorities  itfollons,  that  a  duke  of  Cornwall 
is  bom  of  full  age,  or  is  subject  to  no  minority  wilh  respect  to  hi* 
enjoyment  of  the  possessions  annexed  to  the  dukedom. 

This  ta  astrange  species  of  inheritance,  and  perh^is  is  the  onlymoda 
of  descent  which  depends  upon  the  authority  of  a  statute.  In  the 
Prince's  case,  reported  by  lord  Coke,  the  question  wm,  whether  the 
original  grant  to  Ed  ward  the  BlackPrince,  who  was  crested  tn  the  11th 
of  Ed.  III.  duke  of  Cornwall,  and  who  was  the  first  duke  in  England 
after  the  duke  of  Normandy,  had  the  authority  of  parliameot,  or  was 
an  honor  conferred  by  the  king's  charter  alone !  If  the  latter,  the 
limitntion  would  have  been  void,  as  nothing  less  than  the  power  of  par- 
liament can  alter  the  established  rules  of  descent  But  notwithstanding 
it  is  in  the  form  of  a  charter,  it  was  held  to  be  an  actof  thelegisli^irc. 
It  concludes,  prr  iptitm  rcgem  et  tatuia  cmtiUuin  in  parliavttnia. 
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regard  and  respect:  but,  after  that  degree  is  past,  they  fell 
into  the  rank  of  ordinary  subjects)  and  are  aeldom  considered 
any  &rther,  unless  called  to  the  succession  upon  bilure  of 
the  nearer  lines.  Por>  though  collateral  consangpainity  is 
regarded  indefinitely,  vith  respect  to  inheritance  or  succes- 
sion, yet  it  is  and  can  only  be  regarded  within  some  certain 
limits  in  any  other  respect,  by  the  natural  constitution  of 
tilings  and  the  dictates  of  positive  law  '.  , 

The  younger  sons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  succession,  were  therefore  little  farther  regarded  by  the 
ancient  law,  than  to  give  them  to  a  certain  degree  precedence 
before  all  peers  and  public  officers,  as  well  ecclesiastical  as 
temporal.  This  is  done  by  the  statute  3 1  Hen.  VIII. 
c.  10.  wbichenacts,  thatnoper3on,except  theking's  [325] 
children,  shall  presume  to  sit  or  have  place  at  the  side 
of  the  cloth  of  estate  in  the  parliament  chamber;  and  that 
cert^  great  officers  therein  named  shall  have  precedence 
above  all  dukes,  except  only  such  as  shall  happen  to  be  the 
king's  son,  brother,  uncle,  nephew  (which  sir  Edward  Coke' 
explains  to  signify  grandson  or  ncfiotj,  or  brother's  or  sis- 
ter's  son.  Therefore,  after  these  degrees  are  past,  peers  or 
others  of  the  blood  royal  are  entitled  to  no  place  or  precedence 
cxceptwhat  belongs  to  them  by  their  personal  rank  or  dignity. 
Which  made  sir  Edward  Walker  complain^,  that  by  the 
hasty  creation  of  princt  Rupert  to  be  duke  of  Cumberland, 
and  of  the  earl  of  Lenc^  to  be  duke  of  that  name,  previous 
to  the  creation  of  king  Charles's  second  son,  James,  to  be 
duke  of  York,  it  might  happen  that  their  grandsons  would 
have  precedence  of  the  grandscms  of  the  duke  of  York. 

Indeeo,  under  the  description  of  the  king's  rhildren  his 
grandttma  are  held  to  be  included,  without  having  recourse  ti> 
sir  Edward  Coke's  interpretation  of  nrflhem:  and  therefore 
when  his  late  majesty  king  George  II.  created  his  grandson 
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Edward,  the  second  son  of  Frederick  prince  of  Wales  de- 
ceased, duke  of  York,  and  referred  it  to  the  house  of  lords  to 
settle  his  place  and  precedence,  they  certified>>  that  he  ought 
to  have  place  next  to  the  late  duke  of  Cumberland,  the  then 
king's  youngest  son ;  and  that  he  might  have  a  seat  on  the 
left  hand  of  the  cloth  of  estate.  But  when,  on  the  accession 
of  his  present  majesty,  those  royal  personages  ceased  to  take 
place  as  the  children,  and  ranked  only  as  the  brother  and  uncle, 
of  the  king,  they  also  left  their  seats  on  the  side  of  the  cloth 
of  estate:  so  that  when  the  duke  of  Gloucester,  his  majesty's 
second  brother,  took  his  seat  in  the  house  of  peers',  he  was 
placed  on  the  upper  end  of  the  earl's  bench  (on  which  the 
dukes  usually  sit)  next  to  his  royal  highness  the  duke  of 
York.  And  in  1 7 1 3,  upon  a  question  referred  to  all  the  judges 
by  king  Geoi^e  I,  it  was  resolved  by  the  opinion  o{  ten 
against  the  other  two,  that  the  education  and  care  of  all  the 
king's  grandchildren  while  minors,  did  belong  of  right  to  his 
majesty  as  king  of  this  realm,  even  during  their  Other's 
life^  ( 1 1).  But  they  all  agreed,  that  the  care  and  approbation 
of  their  marriages,  when  grown  up,  belonged  to  the  king  their 
grandfather.  And  the  judges  have  more  recently  concurred 
in  opinion ',  that  this  cai-e  and  approbation  extend  also  to  the 
presumptive  heir  of  the  crown ;  though  to  what  other  branches 
of  the  royal  family  the  same  did  extend  they  did  not  find  pre* 
cisely  determined.  The  most  frequent  instances  of  the  crown's 
interposition  go  no  farther  than  nephews  and  nieces'" ;  but 

h  Lontl'  JoiinL  94  Apr  ITOD,  Ifipff  Edwaid  IIL  *  npti.  303.  lO^  411.  501. 

imldr  -EAw,  VI,  r  SL  Tr.'  S.  i.  For 
iditlnrf,-  iuHlcrH«ir]rm,iByiK, 

(11)  The  MitlioritieB  and  arguments  of  the  two  dissenting' jud^^, 
Vrlce  Slid  E>Te,  are  so  full  and  cogent,  that  if  this  question  h»d  arisen 
before  the  judges  wurc  independent  of  the  crown,  one  would  have 
been  inclined  to  have  suspected  the  sincerity  of  the  other  ten,  and  the 
authority  of  the  decisioo.     See  Sarg.  St.  Tr.  11  vol.  395. 
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eum|4eBBrenotwmtmgof  its  reaching  to  more  diitant  collate* 
ralH".  And  the  statute  6  Henry  VI.  befbre-mentiwedi  which 
prohibits  the  morri^e  of  a  queen  dowa^r  without  the  consent 
of  the  king,  asugns  this  reason  for  it  (13):  "because  the  dis- 
"  paragcment  of  the  queen  shall  give  g;reater  comfort  and 
"  example  to  other  ladies  of  estate,  who  are  of  the  bhod  rotftU, 
"  more  lightly  to  disparage  themselves"."  Therefore  by  the 
statute  38  Hen.  VIII.  c.  IB.  [repealed,  among  other  statutes  of 
treasons,  by  I  Edw.  VI.  c.  12.)  it  was  made  high  treason  for 
any  man  to  contract  marriage  with  the  king's  children  or  repu- 
ted children,  his  sisters  OTaaM&exflarle/iatema,  or  the  children 
of  hU  brethren  or  sisters ;  being  exactly  the  same  degrees,  to 
which  precedence  is  allowed  by  the  statute  31  Hen.  VIII.  before- 
mendoned.  And  now,  by  statute  12  Geo.  III.  c.  II.  no 
descendant  of  the  body  of  king  George  II,  (other  than  the 
issue  of  princesses  married  into  foreign  families)  is  capable  of 
contracting  matrimony,  without  the  previous  consent  of  the 
king  signified  under  the  great  seal ;  and  any  marriage  con- 
tracted without  such  consent  is  void.  Provided,  that  such  of 
the  said  descendants,  as  are  above  the  age  of  twenty-five,  may 
after  a  twelvemonth's  notice  ^ven  to  the  king's  privy  council, 
contract  and  solemnize  tnarriage  without  the  consent  of  the 
crown ;  unless  both  houses  of  parliament  shall,  before  the 
expiration  of  the  said  year,  expressly  declare  their  disapproba- 
tion of  such  intended  marriage.  And  all  persons  solemniung, 
assbting,  or  being  present  at,  any  such  prohibited  marriage, 
shall  incur  the  penalties  of  the  statute  oifiraemunire. 

an:  imds  Ednrd  X  t  Rtib.  «»:  vmiet  Oder  Rldwd  It,  T  H jm.  HI :  undtr  Hnny 
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CHAPTER  THE  FIFTH. 


OF  THE  COUNCILS  BELONGING  TO 
THE  KING. 


X  HE  third  point  of  viev,  in  which  we  are  to  conuder  the 
king,  b  with  regard  to  his  coundls.  For,  in  order  to  assist  liim 
in  the  discharge  of  his  dodes,  the  maintenance  of  his  dignity, 
and  the  exertion  of  his  prerogative,  the  law  hath  asugncd  him 
a  diversity  of  councils  to  advise  with. 

1 .  TaB  first  of  these  is  the  high  court  of  parliament,  where- 
of we  have  already  treated  at  large. 

3.  Skcokdlt,  the  peers  of  the  realm  are  by  their  birth  here- 
ditary  counaellors  of  the  crown,  and  may  be  called  together  by 
the  king  to  impart  their  advice  in  all  matters  of  importance  to 
the  realm,  either  in  time  of  parliamcnti  or,  which  hath  been 
their  principal  use,  when  there  is  no  parliament  in  being>. 
Accordingly  Bracton'',  speaking  of  the  nobility  of  his  time,  says 
Ihey  might  properly  be  called  "  coruulet,  a  eonnJmdo  ,-  rrge* 
"mim  lalet  nbi  attociant  ad  tomulendum."  And  in  our  law 
books*  it  is  laid  down,  that  peers  are  created  for  two  reasons : 
\,Adeon»uiendumy  7,Mtt^endeTidum,regem:  on  which  account 
the  law  gives  them  certain  great  and  h^  privileges :  such  as 
freedom  from  arrests,  Vc.  even  when  no  parliament  is  sittii^ : 
because  it  intends,  that  they  are  always  assisting  the  king  with 
their  counsel  for  the  commonwealth,  or  keeping  the  realm  in 
safety  by  their  prowess  and  valor. 

•  Ca.Lln.IU.  kLt.e.1.  c  T  Bif.  M  0  Bqp,  «!•  Bif.  M 
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InTANcss  of  conventions  of  the  peen,  to  advise  the  kiogi 
hftve  been  in  former  times  very  frequent ;  though  now  bliea 
Into  disuse,  by  reuon  of  the  more  regular  meetings  of  par* 
liamci^  Sir  Edward  Coke<'  gives  us  an  extract  of  a  record, 
5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
Ung  and  the  earl  of  Northumberland,  wherein  the  value  of 
each  was  agreed  to  be  settled  by  advice  of  parliament,  (if  any 
ahould  be  called  before  the  feast  of  sunt  Lucia,)  or  otherwise 
by  advice  of  the  grand  council  of  peers  which  the  king  pro* 
mises;  to  assemble  before  the  said  feast,  in  case  no  pariiamcDt 
ahall  be  called-  Many  other  instances  of  this  kind  of  meeUng 
are  to  be  found  under  our  ancient  kings :  though  the  formal 
method  of  convoking  them  had  been  so  long  left  off,  that 
when  king  Charles  I,  in  lfi40,  issued  out  writs  under  the 
great  seal  to  call  a  great  council  of  all  the  peers  of  England 
to  meet  and  attend  his  majesty  at  York,  previous  to  the 
meeting  of  the  long  parliament,  Hie  earl  of  Clarendon*  men* 
dons  it  as  a  new  invention,  not  before  heard  of ;  (hat  is,  as  he 
explains  himself,  so  old,  that  It  had  not  been  practised  in 
some  himdreds  of  years.  But,  though  there  had  not  so  long 
before  been  an  instance,  nor  has  there  been  any  dnce,  of 
assembling  them  in  so  solemn  a  manner,  yet,  in  cases  of 
emergency,  our  princes  have  at  several  times  thought  propM 
to  call  for  and  consult  as  many  of  the  nobility  as  could  easily 
be  got  together :  as  was  particulaly  the  case  with  king  James 
the  second,  after  the  landing  of  the  prince  of  Orange ;  Mid 
vrith  the  prince  of  Orange  himself,  before  he  called  that 
convention  parliament,  which  afterwards  called  him  to  the 
throne. 

Bksidks  this  general  meeting,  it  is  usually  looked  upon  to 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  respect,  such  matters  as  he  shall  judge  of  importance  to 
the  public  weal.  And  therefore,  in  the  reign  of  Edward  II, 
it  was  made  an  article  of  impeachment  in  parliament  against 


239  THE  RIGHTS  BOOK  t 

the  two  Hugh  Spencers,  fiither  and  son,  tar  which  they  wire 
banished  the  kingdom,  "  that  thej  by  their  evil  covin  would 
«  not  suffer  the  great  men  of  the  realm,  the  lung's  good 
"  counsellors)  to  speak  with  the  king,  or  to  come  near  bim  > 
"  but  only  in  the  presence  an^  hearing  of  the  said  Hugh  the 
"  fiither  and  Hugh  the  son,  or  one  of  them,  and  at  their  wiD, 
."  and  according  to  such  things  as  pleased  them^" 

3.  A  THIRD  council  belonging  to  the  king,  are,  according 
to  sir  Edward  Cokei,  his  judges  of  the  courts  of  law,  for  law 
matters.  And  this  appears  frequently  in  our  statutes,  parti' 
cularly  14  Edw.  111.  c.  3.  and  in  other  books  of  law.  So  that 
when  the  king's  council  is  mentioned  generally,  it  must  be 
defined,  particularized,  and  understood,  aerimdttta  tubjeetam 
maieriam  i  and,  if  the  subject  be  of  a  legal  nature,  then  by 
the  king's  council  is  understood  his  council  for  matters  of 
law  1  namely,  his  judges.  Therefore  when  by  statute  16  Ric. 
II.  c.  5.  it  was  made  a  high  offence  to  import  into  this  Ung- 
dom  any  papal  buUea,  or  other  processes  from  Rome  ;  and  it 
was  enacted,  that  the  offenders  should  be  attached  by  their 
bodies,  and  brought  before  the  lung  and  his  council  to  answer 
for  such  offence ;  hereby  the  expression  of  the  king's  counct^ 
were  understood  the  king's  judges  of  his  courts  of  justice, 
the  subject  matter  being  legal :  this  being  the  general  way 
of  interpreting  the  word,  council*'. 

4.  BtTT  the  principal  council  belonging  to  the  king  is  his 
privy  council,  which  is  generally  called,  by  way  of  eminence, 
tht  council.  And  this,  according  to  sir  Edward  Coke's  descrip- 
don  of  it*,  is  a  noUe,  honorable,  and  reverend  assembly,  of 
the  king  and  such  as  he  wills  to  be  of  his  privy  council,  in 
the  king's  court  or  palace.  The  king's  will  is  the  sole  con- 
stituent of  a  privy  counsellor ;  and  this  also  regulates  their 
number,  which  of  ancient  time  was  twelve  or  thereabouts. 
Afterwards  it  increased  to  so  large  a  number,  that  it  was 
Ibund  inconvenient  for  secrecy  and  despatch ;  and  therefore 
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king  Chxrl«athe  Mcoodin  1679  limited  it  to  thirty:  whereof 
ifteen  were  to  be  the  principal  officers  of  state*  and  those  to 
be  counsellors,  -virtitte  officii ;  and  the  other  fifteen  were  com- 
posed  often  lords  and  five  commoners  of  the  king's  choos- 
ing^. But  since  that  time  the  number  has  been  much  aug- 
mented, and  now  continues  indefinite  ( 1 }.  At  the  same  time 
also  the  ancient  office  of  lord  president  of  the  council  was 
revived  in  the  person  of  Anthonjr  earl  of  Shaftsbury  (3) ;  an 
officer,  that  by  the  statute  of  3 1  Hen.  VIII.  c.  10.  has  pre- 
cedence next  after  the  lord  chancellor  and  lord  treasurer. 

Pkivt  counsellors  are  made  by  the  king's  nomination, 
without  either  patent  or  grant ;  and,  on  taking  the  necessary: 
oaths,  they  become  immediately  privy  counsellors  during  the 
life  of  the  king  that  chooses  them,  but  subject  to  removal  at 
his  discretim. 

As  to  the  quaii/Uaiiotu  of  men^rs  to  ut  at  this  board :  any 
natural  bom  subject  of  England  is  capable  of  being  a  mem- 
ber of  the  privy  council ;  t^ing  the  proper  oaths  for  security 
of  the  government,  and  the  test  for  security  of  the  church. 

k  Tiopl^  Ibm.  put  S. 

(1)  No  inconvenience  •luetfromtheeiteiiNanoftlieirnuinbeTs,  ts 
those  only  attend  who  sre  specisUy  susamoned  for  that  pinictUu- 
accukiB  upon  which  their  advice  and  aMistance  are  requtivd.  The 
catoDet  council,  a*  it  is  called,  coaaiati  of  those  miniitcra  of  state  who 
are  more  immediately  honored  with  his  majetty'i  co»^ence,  and  who 
are  lummoned  to  conauh  upon  the  important  uxl  arduous  dischai|^  of 
the  executive  authority :  their  number  and  selection  depend  only  upon 
the  king's  pleasure;  and  each  meraberpf  that  council  receives  aiuni- 
tnona  or  message  for  every  sttendance. 

(3)  It  appear*  from  the  4  Inst.  55.  that  this  office  eidated  in  the  tine 
of  Js.  I;  fbrlcrd  Coke  says,  "there  is,  snd  of  aodent  time  bath  faeen^ 
a  president  of  the  eoiuicil.  This  office  was  never  granted  but  by  letters 
patent  under  the  great  seal  durantt  baupladto,  and  ia  vary  ancient;  for 
John  bishop  of  Norwich  wss  prendent  of  the  council  in  anna  7  rtgU 
yahaiml/.     Dnrmimt  tamen  hm:  ejficinm  rtgnanU  magna  Elleataht." 
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Butt  in  ordsr  to  prevent  any  pereona  under  foreign  attach- 
meots  from  insinuating  themselves  into  this  iniportuit  trust* 
■s  happened  in  the  reign  of  king  Williun  in  many  instances, 
h  is  enacted  by  the  act  of  lettlemeDti,  that  no  peratm  bora 
out  of  the  dominions  of  the  crown  of  England,  unless  bora 
of  English  parents)  even  though  naturalized  by  parliament, 
•halt  be  capable  of  being  of  the  privy  council. 

Thk  duly  of  a  privy  counsellor  appears  from  the  oath  of 
office's  which  conusts  of  seven  articles:  1.  To  advise  the 
.  king  according  to  the  best  of  his  cuniung  and  cUscretion. 
3.  To  advise  for  the  king's  honor  and  good  of  the  publici 
without  partiality  through  aSieciion,  love,  meed,  doubt,  or 
dread.    3.  To  keep  the  king's  counsel  secret.    4.  To  avoid 

corruption.  S.  To  help  and  strengthen  the  execution 
[331]     of  what  shall  be  there  resolved.     6.  To  withstand 

all  persons  who  vrould  attempt  the  contrary.  And 
lastly,  in  general,  7.  To  observe,  keep,  and  do  all  that  a  good 
and  true  counsellor  ought  to  do  to  his  sovereign  lord. 

Thb  fiovter'ot  the  privy  council  is  to  inquire  into  bU 
offences  against  the  government,  and  to  commit  the  offenders 
to  safe  custody,  in  order  to  take  their  trial  in  some  of  the 
courts  of  law.  But  their  jurisdicdon  herein  is  only  to  in- 
quire, and  not  to  punish :  and  the  persons  committed  by  them 
are  entitled  to  their  AoAmm  cof^^iMby  sUtute  16  Car.  I.  c.  10. 
as  mtich  as  if  committed  by  an  ordinary  jUsUce  of  the  peace. 
And,  by  the  same  statute,  the  court  of  starchamber,  and  the 
court  of  requests,  both  of  which  connsted  of  privy  coun- 
sellors,  were  dissolved ;  and  it  was  declared  illegal  for  them 
to  take  cognisance  of  any  matter  of  property,  belonging  to 
tha  subjecU  of  this  kingdom.  But,  in  plantation  or  admiralty 
causes,  which  arise  out  of  the  jurisdiction  of  this  kingdom ; 
and  in  matters  of  lunacy  or  idiocy,  being  a  special  Hower  of 
the  prerogative  j  vrith  regard  to  these,  although  they  may 
eventually  involve  questions  of  extensive  property,  the  privy 
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council  contiimet  to  have  cognuance,  beii^  the  court  of  appeal 
in  such  CAMS :  or,  rather,  the  appeal  lies  to  the  hug's  majeaty 
himself  in  council  (3).  Whenever  also  a  question  eriMt 
between  two  provinces  in  America  or  elsewhere,  as  ctHicem- 
ing  the  extent  of  their  charten  and  the  like,  the  king  in 
his  coundl  exetciaes  original  jurisdiction  therein,  upon  the 
principles  of  feodal  sovereigntj.  And  so  likewise  when  any 
pervon  claims  an  isEaod  or  a  provmce,  in  the  nature  of  a  Eeodal 
principality,  bj  grant  from  the  king  or  his  ancestors,  the  deter< 
mination  of  that  right  belongs  to  bis  majesty  in  coundl :  as  was 
the  case  of  the  earl  of  Derby  with  regard  to  the  isle  of  Man  in 
the  reign  of  queen  Elizabeth,  and  the  earl  of  Cardigan  and 
others,  as  representauves  of  the  Duke  of  Montague,  with  rela- 
tion to  the  island  of  St.  Vincent  in  1764.  But  from  all  the 
dominions  of  the  crown,  excepting  Great  Britain  and  Ireland, 
•n  afifieilale  jurisdiction  (in  the  last  resort)  is  vested 
in  the  same  tribunal;  which  usually  exercises  its  judi-  [333] 
dal  authority  in  a  committee  of  the  whole  privy  coun- 
cil, who  hear  the  allegations  and  proofs,  and  make  thw  report 
to  his  majesty  in  council,  by  whom  the  judgment  is  finally 
given  (4). 

Tax  ^rhnf^v*  of  privy  counsellors,  as  such,(abstracted  from 
their  honorary  precedence ",)  consist  principally  in  the  security 
which  the  law  has  given  them  against  attempts  and  conapira- 
cies  to  destroy  their  lives.  For,  by  statute  3  Hen.  VII.  c.  14, 
if  any  of  the  king's  servants,  of  his  household,  conspire  or 
imagine  to  take  away  the  Uie  of  a  privy  counsellor,  it  is  felony. 


(3)  Thii  U,  in  fact,  a  court  of  justice,  which  must  eonsiat  of  at  leut 
three  privy  couoieUon. 

(4)  Thecouitof  privy  council  cuuwt  decree  in  ^(Muimin  England, 
unlesi  in  certain  criminal  matters ;  and  the  court  of  chanceiy  cannot 
decree  la  rem  out  of  the  kingdom.  See  Lord  Hardwicke's  Arg.  in 
Pen  V.  Baltimore,  1  Vea.  444.  where  the  jurisdiction  of  the  coundl 
and  chanceTy,  upon  queationi  ariiing  upon  aubject-matter  abroad,  is 
largely  ditcuHcd. 
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though  nothing  be  done  upon  h.  The  reason  of  making  this 
statute,  sir  Edward  CokeP  tella  ua,  was  because  such  a  coupi- 
racf  was,  just  before  this  pariiamcnt,  made  by  some  of  king 
Heniy  the  serenth'a  household  servants,  and  great  mischief 
was  like  to  hare  ensued  thereupcm.  This  extends  tmly  to 
the' king's  menial  seirants.  But  the  statute  9  Ann.  c.  16'. 
goes  fiirther,  and  enacts,  that  any  fierton  that  shall  unlawfully 
attempt  to  kill,  or  shall  unlawfully  assault,  and  strike,  or  wound, 
any  privy  counsellor  in  the  execudon  of  his  cffice,  shall  be  a 
felon  without  benefit  of  clergy.  This  sutute  was  made  upon 
the  daring  attempt  of  the  sieur  Guiscard,  who  stabbed  Mr. 
Hartey,  afterwards  ead  of  Oxford,  with  a  penknife,  when  under 
examination  for  high  crimes  in  a  committee  of  the  privy 
coundl. 

Tax  ditialution  of  the  privy  counc^il  depends  upon  the  king's 
pleasure  ;  and  he  may,  whenever  he  thinks  proper,  dischat^ 
any  particular  member,  or  the  whole  of  it,  and  appoint  another. 
By  the  common  law  also  it  was  dissolved  ifitojbcto  by  the 
king's  demise  ;  as  deriving  all  its  authority  from  lum.  But 
now,  to  prevent  the  inconveniences  of  having  no  council  in 
being  at  the  accession  of  a  new  prince,  it  is  enacted  by  statute 
6  Ann.  c.  7.  that  the  privy  council  shall  continue  for  ux  months 
aiter  the  demise  of  the  craifn,  unless  sooner  determined  by  the 
successor. 


( 

~  CHAPTER  THE  SIXTH. 

OF  THE  KING'S  DUTIES. 

.|  PROCEED  next  to  the  dutiest  incumbent  on  the  king 
by  our  constitution ;  in  conaideraUon  of  which  duties  his 
dignity  and  prerogative  are  established  by  the  laws  of  the 
land:  it  being  a  maxim  in  the  law,  that  protection  and  sub- 
jection are  reciprocal*.  And  these  reciprocal  duties  are  what, 
I  apprehend,  were  meant  by  the  convention  in  1688,  when 
they  declared  that  king  James  had  broken  the  original  con- 
tract between  king  and  people.  But  however,  as  Uie  terma 
of  that  original  contract  were  in  some  measure  disputed^ 
being  alleged  to  exist  principally  in  theory,  and  to  be  only 
deducible  by  reason  and  the  rules  of  natural  law ;  in  which 
deduction  different  understandings  might  very  cohsiderabty 
differ ;  it  was,  after  the  revolution,  judged  proper  to  declare 
these  duties  expresBly,  and  to  reduce  that  contract  to  a  plain 
certainty.  So  that,  whatever  doubts  might  be  formerly 
r^Bcd  by  weak  and  scrupulous  minds  about  the  existence  of 
iuch  an  orig^al  contract,  they  must  now  entirely  cease ; 
especially  with  regard  to  every  prince,  who  hath  reigned 
unce  the  year  1688. 

Thk  principal  duty  of  the  king  is  to  govern  his  people 
according  to  law.  AVf  regibut  itifitUla  aul  Hbcra  floiettat,  was 
the  constitutifim  of  our  German  ancestors  on  the  continent^. 
.  And  this  is  not  only  consonant.to  the  prindples  of 
nature,  of  liberty,  of  reason,  and  of  society,  but  has  [334] 
always  been  esteemed  an  express  part  of  the  com- 
mon law  of  England,  even  when  prerogative  was  at  the  high- 
est. *'  The  king)"  salth  Bracton*^,  who  wrote  under  Henry  III, 
"  ought  not  to  be  si^ject  to  man,  but  to  God,  and  to  the  law ; 
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*>  for  the  Uw  maketh  the  king.  Let  the  king  therefore  ren- 
"  der  to  the  law,  what  the  law  has  inreBted  in  him  with  regaxd 
"  to  others ;  dominion  and  power :  for  he  is  not  truly  kingf 
**  where  will  and  pleasure  rules,  and  not  the  law."  And 
again  S  "  the  king  also  hath  a  superior,  namely  God,  and 
"  also  tlie  law,  by  which  he  was  made  a  king  (1)."  Thus 
BractoD :  and  Fortescue  also*,  havii^  first  well  distingiusbed 
between  a  monarchy  absolutely  and  despotically  regal,  which 
is  introduced  by  conquest  and  violence,  and  a  political  or 
civil  monarchy,  which  arises  from  mutual  consent,  (of  whicb 
last  species  he  asserts  the  govemroent  of  England  to  be,) 
immediately  lays  it  down  as  a  principle,  that  "  the  king  of 
*'  England  must  rule  his  people  according  to  the  decrees  of 
*'  the  laws  thereof:  insomuch  that  he  is  botind  by  an  oath 
"  at  his  coronation  to  the  observance  and  keeping  of  his  own 
"  laws."  But,  to  (Aviate  all  doubts  and  difiicutties  concern- 
ing this  matter,  it  is  expressly  declared  by  statute  13  fc  13 
W.  III.  c.  2.  that  "  the  laws  of  England  are  the  birthright 
*'  of  the  people  thereof;  and  all  the  kings  and  queens  who 
•'  shall  ascend  the  throne  of  this  realm  ought  to  administer 
"  the  government  of  the  same  according  to  the  said  laws ; 
**  and  all  their  officers  and  ministers  ought  to  serve  them 
u  respecUvcly  according  to  the  same :  and  therefore  all  the 
"  laws  and  statutes  of  this  realm,  for  securing  the  established 
"  religion,  and  the  rights  and  liberties  of  the  people  thereof 
"  and  all  other  laws  and  statutes  of  the  same  now  in  force, 
<'  are  ratified  and  confirmed  accordingly." 


(t)  ThU  it  alio  well  md  (trongly  expretied  in  the  jear-booki :  £a 
lej  at  U  fltu  haatt  iTikcrltaiice  gut  U  ray  ad  t  tar  par  la  ley  U  niAne  M 
twM  f  tujttt  teat  niiii,  tttile  Itj  ntfuit,  ml  rat,  a  mU  iahrntoKet  trra, 
19  Hen.  VI.  S3. 

InEngUih:  The  law  ia  the  hifhett  inheritance  which  the  king  has ; 
for  by  the  law  he  himself  and  all  hi*  lubjccti  iie  goTemed,  and  if 
there  were  ng  law,  there  woold  be  neither  king  aor  inheritance. 
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AxD(  «a  to  the  terms  of  .the  original  contract  between  king 
and  people,  theae  I  apprehend  to  be  now  couched  in 
the  coronatioa  oath,  which  bjr  the  statute  1  W.  h  M.  [33 j} 
at.  I.  c.  6.  is  to  be  administered  to  every  kin^  and 
queen,  who  ahall  succeed  to  the  imperial  crown  of  these 
realms,  bj  one  of  the  archbishops  or  bishops  of  the  realm> 
in  the  presence  of  alt  the  people ;  who  on  their  parts  do 
reciprocally  take  the  oath  of  allegiance  to  the  crown.  Thil 
coronation  oath  is  conceived  in  the  following  terms  i 

**  Tbb  archbUhofi  or  dithofi  thall  toy,  Will  you  solemnly 
**  promise  and  swear  to  govern  the  people  of  this  kingdom 
"  of  England,  and  the  dominions  thereto  belong^g,  accord- 
**  ing  to  the  statutes  in  parliament  agreed  on,  and  the  laws 
*<  and  customs  of  the  same  7  TAe  king  or  queen  ttiall  *ay,  I 
**  solemnly  promise  so  to  do.  ArchbUkoft  or  biihofi.  Will  you 
"  to  your  power  cause  law  and  justice)  if*  mercy,  to  be  exe- 
"  cutedin  allyourjudgments?  Etigorgueen.  I  will.  Arek- 
"  iUhofl  or  bithoft.  Will  you  to  the  utmost  of  your  power 
"  maintain  the  laws  of  God,  the  true  profession  of  the  goa- 
■*  pel,  and  the  protestant  reformed  religion  established  by  the 
**  law  i  And  will  you  preserve  unto  the  bishops  and  clergy 
**  of  this  realm,  and  to  the  churches  committed  to  their 
"  charge,  all  such  i^hts  and  privileges  as  by  law  do  or  shall 
<*  appertain  imto  them,  or  any  of  them  ?  Eng  or  queen.  All 
**  this  I  promise  to  do.  ^fier  thii  the  king  or  queen,  laying 
**  hi*  or  her  hand  ufton  the  holy  gosfieltt  thalt  tay.  The  thinga 
"  which  I  hare  here  before  promised  I  will  perform  and 
"  keep :  so  help  me  God :  and  then  thatl  ki**  the  book  (3)." 

(3)  AttditUrequiFedbothbytbebiUofri^U,  IW.  &M.  *L3.  e. 
3.  and  the  act  of  settlesMot  13  &  13  W.  til.  c.  3.  thu  every  kii^  and 
queen  of  the  age  «f  twelve  years,  either  it  their  coronation,  or  on  the 
6r«t  day  of  the  first  pariiasient  upon  the  thianc  in  the  house  of  peers, 
(which  shall  fint  h^ipen,)  iluH  repest  ind  salwcribe  the  decltf>tie« 
i^ainat  popery  according  to  the  30  Car.  It.  st  3.  c.  1. 
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Tnia  is  the  form  of  the  cormatioB^ialb,  ae  it  is  now  pre* 

scribed  by  our  laws ;  the  principd  uticles  of  which  >1if>Mf 
to  be  at  least  as  ancient  u  the  mirror  of  justiees  f,  smI  ens 
as  the  time  of  Bractons :  but  the  wording  of  It  vm  ckaagod 

at  the  revolution,  because  (as  the  statute  alleges)  the 
[336^    oath  itself  had  been  framed  in  doubtful  words  aad 

expressions,  with  relation  to  ancient  laws  and  con* 
•titutions  at  this  time  unknown''.  However,  in  what  Sana 
soever  it  be  conceived,  this  is  most  indisputably  a  funda- 
mental and  original  express  contract ;  though  doubtless  the 
duty  of  protection  is  impliedly  as  mtich  incumbent  «i  the 
sovereign  before  coronation  as  afler:  in  the  same  mamter 
as  allc^ance  to  the  king  becomes  the  duty  of  the  subject 
immediately  on  the  descent  of  the  crown,  before  he  has 
taken  the  oath  of  allegiance,  or  whether  he  ever  takes  it  at 
all.  This  reciprocal  duty  of  the  subject  will  be  considered 
in  its  proper  place.  At  present  we  are  only  to  observe,  that 
In  the  king's  part  of  this  original  contract  are  expressed  all 
the  dudes  that  a  monarch  can  owe  to  his  people ;  viz.  to 
govern  according  to  Jaw ;  to  execute  judgment  in  mercy ; 
imd  to  maintain  the  established  religi<w.  And,  with  respect 
to  the  latter  of  these  three  branches,  we  may  briber  remai^ 
that  by  the  act  of  union,  5  Ann.  c.  8.  two  preceding  statutes 
are  recited  and  confirmed;  the  one  of  the  parliament  of 
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Scotland,  the  other  of  the  puliament  of  EngUnd:  which 
enact ;  the  former,  that  eTery  king  at  his  accession  shall  take 
and  subscribe  an  oath,  to  preserre  the  protestant  religion 
and  presbyterian  church  goremment  in  Scotland ;  the  latter, 
that  at  his  coronation  he  shall  take  and  subscribe  a  similar 
eath,  to  preserve  th&  setUement  of  the  church  of  England 
within  England,  Ireland)  Wales,  and  Berwick,  and  the 
territories  thereunto  belong^g. 


CHAPTER  THE  SEVENTH. 


OF  THE  KING'S  PREROGATIVE. 


XT  was  observed  in  a  former  chapters  tlu^  one  of  the  prin- 
cipal bulwarks  of  cinl  liberty)  or  (in  other  words)  of  the 
British  constitution,  was  the  limitation  of  the  king's  pre- 
TogaUve  by  bounds  so  certain  and  notorious,  that  it  is  im- 
possible he  should  ever  exceed  them,  without  the  consent  of 
the  people,  cm  the  one  hand ;  or  without,  on  the  other,  a 
violation  of  that  original  contract,  which  in  all  states  im- 
pliedly,  and  in  ours  most  expressly,  subsists  between  the 
prince  and  the  subject.  It  will  now  be  our  business  to  con- 
sider this  prerogative  minutely ;  to  demonstrate  its  necesuty 
in  general ;  and  to  mark  out  in  the  most  important  instances 
its  particular  extent  and  restrictions  j  from  which  cotuiders' 
dons  this  conclusion  will  evidently  follow,  that  the  powen, 
which  are  vested  in  the  crown  by  the  laws  of  England,  are 
netessary  for  the  support  of  aoaetj ;  and  do  not  intrench  any 
farther  on  our  naiural  liberties,  tluui  isexpedient  for  the 
midntenance  of  our  citriV. 

There  ctuinot  be  a  stronger  proof  of  that  geniune  free- 
dom, which  is  the  boast  of  this  age  and  country,  than  the 
power  of  discussing  and  examining,  with  decency  and  respect, 
the  limits  of  the  king's  prerogative.  A  topic,  that  in  some 
former  ages  was  thought  too  delicate  and  sacred  to  be  pro- 
faned by  the  pen  of  a  subject.  It  was  ranked  among  the 
arcana  imfierii:  and,  like  the  mysteries  of  the  bona  dra,  was 

*  Chip.  1.  p^r  141. 
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BOtiuffered  to  be  pried  intobj  any  but  such  u  were  inituted 
in  iu  setrice :  because  perhapa  the  exertion  of  the  ODe*  like 
tbt  Bolenmities  of  the  other,  would  not  bear  the  ioBpectian 
«f  a  rational  and  sober  inquiry.  The  glorious  queen  Eliza- 
beth henelf  made  no  scruple  to  direct  her  parliaments  to 
abstain  from  discoursing  of  matters  of  state  >■ ;  and  it  was 
the  constant  lai^aage  of  this  &rorite  princess  and  her  min- 
isters, that  even  that  august  assembly  "  ought  not  to  deal; 
"  to  judge,  or  to  meddle  with  her  majesty's  prerogative 
"Toyal^."  And  her  successor,  king  James  the  Srat,  who 
luul  imbibed  high  notions  of  the  divinity  of  regal  sway,  more 
than  once  laid  it  down  in  his  speeches,  that  "  as  it  is  atheism 
■**  and  blasphemy  in  a  creature  to  ^spute  what  the  deity  may 
**  do,  BO  it  is  presumption  and  sedition  in  a  subject  to  dispute 
*■  what  a  king  may  do  in  the  height  of  his  power :  good 
**  christians,  he  :  adds,  will  be  content  with  God's  will, 
"  revealed  in  his  word ;  and  good  subjects  will  rest  in  the 
**  king's  will,  revealed  in  A««  law^." 

But,  whatever  might  be  the  sendments  of  some  of  our 
^incea,  this  was  sever  the  language  of  our  ancient  consti- 
lution  and  laws.  The  limitation  of  the  regal  authority  was 
«  first  and  essential  principle  in  all  the  Gothic  systems  of 
pivemment  established  in  Europe,  though  gradually  driven 
out  and  orerbome,  by  violence  and  chicane,  in  most  of  the 
kingdoms  on  the  continent.  We  have  seen,  in  the  preced- 
ing chapter,  the  sentiments  of  Bracton  and  Fortescue,  at  the 
distance  of  two  centuries  from  each  other.  And  ur  Henry 
Finch,  under  Cbaries  the  first,  after  the  lapse  of  two  centu- 
ries more,  though  he  lays  down  the  law  of  prerogatiTe  in 
rery  strong  and  emphatical  terms,  yet  qualifies  it  with  a 
general  restriction,  In  regard  to  the  liberties  of  the  people. 
"  The  kii^  hath  a  prerogatiTe  in  all  things  that  ore  not  inju- 
"  rious  to  the  subject ;  for  in  them  all  it  must  be  remem- 
"  bered,  that  the  king's  prerogative  stretcheth  not  to  the 
*'  doingof  any  wrong'."    AIAiY  eitim  aliudftotett  rex,  mti  id 

b  lycwn.  470.  d  Skit  J>Din*i  wsiki,  )n, )}] , 
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Mlunt  ^ved  de  jure  fioint'.  AM  h^reRmiybe  aome  Mtu- 
Action  to  remark,  how  wulelx  the  cinl  Uw  diffeA  from  otf 
own)  with  regard  to  the  authority  of  the  lam  over  the  friaeet 
or  (ai  a  civilian  would  rather  have  cxprcMCd  it)  the  auth»- 
ntj  of  the  prince  over  the  lawa.  It  is  a  maxim  of  the  Eng^ 
lidi  law,  as  we  have  accn  from  Bractui,  that  *'  rex  debet  ttte 
*'  f  ud  lege,  gida  tex  /aeit  rtgem  :"  the  imperial  law  will  teH 
OS,  that,  '*'!«  omnibtu,  imfteratorie  exeiftilur  farttaia  (  ns 
*<  ifiMM  lege*  Detu  tuijeeilt."  We  shall  not  kmg  btutate  to 
which  of  them  to  give  the  prefereDce,  as  most  coikducive 
to  those  ends  for  which  societies  were  framed,  and  are  lte|* 
together ;  eapcciallr  as  the  Roman  lawyers  tltemselves  ae«m 
to  be  BcQsUile  of  the  unreasonableness  of  thur  own  consdn- 
tion.  "  Decti  tawun  firiticifiem,"  says  PaulnH,  **  aervare  Ugn, 
"  qvibiu  ifue  eoluttu  e*t^."  This  is  at  once  laying  down  the 
principle  of  despotic  power,  and  at  the  same  time  acliaowt- 
edging  its  absurdity. 
,  Bt  the  word  prerogative  we  usually  understand  that  sfie- 
cial  preeminence,  which  the  king  hath,  orer  and  above  sll 
other  persona,  and  out  of  the  ordinary  course  of  the  common 
law,  ill  right  of  his  regal  dignity.  It  signifies,  in  its  etymOf 
logy,  (from  /irat  and  rogoj  something  that  is  required  or 
demanded  before,  or  in  preference  to,  all  others.  And  hcace 
it  follows,  that  it  must  be  in  its  nature  singular  simI  eccen- 
trical ;  that  it  can  only  be  applied  to  those  rights  and  c^m- 
cities  which  the  king  enjoys  alooe,  in  ctmtradistinction  to 
others,  and  Aot  to  those  which  he  enjoys  in  common  with 
any  of  his  subjects :  for  if  once  any  one  prerogative  of  the 
crown  coald  be  held  in  common  with  the  subject,  it  would 
cease  to  be  prert^ative  any  longer.  And  therefore  Finch ' 
lays  it  down  as  a  maxim,  that  the  prerogative  is  that  law  in 
case  of  the  king,  which  is  law  in  no  case  of  the  subject. 

PaxBoOATiTSS  are  either  direct  or  ineidental.  The  dirett 
are  such  positive  substantial  parts  of  the  royal  character  and 
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authority,  as  are  rooted  in  and  spring  from  the  king's  poli- 
tical person,  considered  merely  by  itself^  without  reference 
to  any  other  extrinsic  circumstance ;  as,  the  right  of  sending 
embassadors,  of  creating  peers,  and  of  making  war  or  peace. 
But  such  prerogatives  as  are  incidcrual  bear  always  a  relation 
to  something  else,  distinct  from  the  king's  person ;  and  are 
indeed  only  exceptions,  in  favor  of  the  crown,  to  those 
general  rules  that  are  established  for  the  rest  of  the  commu- 
nity ;  such  as,  that  no  costs  shall  be  recovered  against  the 
king ;  that  the  king  can  never  be  a  joint-tenant ;  and  that 
his  debt  shall  be  preferred  before  a  debt  Co  any  of  his  sub- 
jects. These,  and  an  infinite  number  of  other  instances, 
will  better  be  understood,  when  we  come  regularly  to  con- 
sider the  rules  themselves,  to  which  these  incidenta]  prero* 
gatives  are  exceptions.  And  therefore  we  will  at  present 
only  dwell  upon  the  king's  substantive  or  direct  prerogatives. 

Thksx  substantive  or  direct  prerogatives  may  again  be  di- 
Tided  into  three  kinds :  being  such  as  regard,  fir^t,  the  king's 
toyal  character  1  secondly,  fats  royal  authority  i  and,  lastly, 
his  royal  income.  These  are  necessary,  to  secure  reverence  to 
his  person,  obedience  to  his  commands,  and  an  affluent  sup- 
ply for  the  ordinary  expenses  of  government;  without  all  of 
which  it  is  impossible  to  maintain  the  executive  power  in  due 
independence  and  vigor.  Yet,  in  every  branch  of  this  large 
and  extensive  dominion,  our  free  constitution  has  interposed 
such  seasonable  checks  and  restrictions,  as  may  curb  it  from 
trampling  on  those  liberties,  which  it  was  meant  to  secure 
and  establish.  The  enormous  weight  of  prerogative,  if  left  ' 
to  itself,  (as  in  arbitrary  governments  it  is,)  spreads  havoc 
and  destruction  among  all  the  inferior  movements  ;  but,  when 
balanced  and  regulated  [as  with  us)  by  its  proper  counter- 
poise, timely  and  judiciously  applied,  its  operations  are  then 
equable  and  certain,  it  invigorates  the  whole  machine,  and 
enables  every  part  to  answer  the  end  of  its  construction. 

In  the  present  chapter  we  shall  only  conuder  the  two  first 
of  these  (Urislonst  which  relate  to  the  king|a  political  cAa< 


341  THE  RIGHTS  BOOK  I. 

racter  tind  authority :  or,  in  other  wordS)  his  dignity  and  regal 
fiowrr;  to  which  last  the  name  of  prerogative  is  frequentijr 
narrowed  and  confined.  The  other  division,  which  forms 
the  royal  rrvmut,  will  require  a  distinct  examination ;  ac- 
cording to  the  known  distribution  of  the  feodal  writers,  who 
distinguish  the  royal  prerogatives  into  the  majora  and  minora 
rtgalia,  in  the  latterof  which  classes  the  rights  of  the  revenue 
are  ranked.  For  to  use  their  own  words,  **  majora  regalia 
"  imfierii  firae'tnrinentiam  tfiectanl ;  minora  -vtro  ad  comma- 
'*  dum  peruniarium  immediate  attinent  ,■  et  haec  flroftrie  JSmoi- 
"  lia  tunt,  et  adjtmjitci  fiertinent  *." 

First,  then,  of  the  royal  dignity.  Under  every  monarchi- 
cal establishment,  it  is  necessary  to  distinguish  the  prince 
from  his  subjects,  not  only  by  the  outward  pomp  and  deco- 
rations of  majesty,  but  also  by  ascribing  to  him  certain  quali- 
ties, as  inherent  in  his  royal  capacity,  distinct  from  and 
superior  to  those  of  any  other  individual  in  the  nation.  For, 
though  a  philosophical  mind  will  consider  the  royHl  person 
merely  as  one  man  appointed  by  mutual  consent  to  preude 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  society  demand,  yet  the  mass  of 
mankind  will  be  apt  to  grow  insolent  and  refractory,  if  taught 
to  consider  their  prince  as  a  man  of  no  greater  perfection  than 
themselves.  The  law  therefore  ascribes  to  the  king,  in  his 
high  political  character,  not  only  large  povrers  and  emolu- 
ments, which  form  his  prerogative  and  revenue,  but  likewise 
certain  attributes  of  a  great  and  transcendent  nature ;  by 
which  the  people  are  led  to  consider  him  in  the  light  of  a 
superior  being,  and  to  pay  him  that  awful  respect,  which  may 
enable  him  with  greater  ease  to  carry  on  the  business  of  go- 
Temment.  This  is  what  I  understand  by  the  royal  dignity,  the 
several  branches  of  which  we  shall  now  proceed  to  eitaminc. 

I.  And,  first,  the  law  ascribes  to  the  king  the  attribute  of 
•sverri^fy,  or  pre-eminence.  "  Rex  e*l -vicariut,"  says  Bt«c- 
ton  1,  «  et  minitier  Dei  in  terra  :  omnit  yuidem  *ui  eo  eat,  el  iflte 

b  PcRsriii,^jBnbc,l,l.c.l.BUB.e.  |  H.e-fc 
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'^Mui  nuUOfitiai  tantutn  tub  J}ro{  1 }."  He  is  said  to  have  imfierial 
dignity ;  and  in  charters  before  the  conquest  is  frequently 
styled  baaileut  and  imfieraior,  the  titles  respectively  assumed 
by  the  emperors  of  the  east  and  west^".  His  realm  is  declared 
to  be  an  wn/iirf ,  and  his  crown  imfierial,  by  many  acts  of  par- 
liament, particularly  the  statutes  24  Hen.  VIII.  c.  12.  and 
35  Hen.  Vlll.  c.  28";  which  at  the  same  time  declare  the 
king  to  be  the  supreme  head  ofthe  realm  in  matters  both  civil 
and  ecclesiastical,  and  of  consequence  inferior  to  no  man  upon 
earth,  dependent  on  no  man,  accountable  to  no  man.  For- 
merly there  prevailed  a  ridiculous  notion,  propagated  by  the 
German  and  Italian  civilians,  that  an  emperor  could  do  many 
things  which  a  king  could  not,  (as  the  creation  of  notaries 
and  the  likeO  and  that  all  kings  were  in  some  degree  subor- 
dinate and  subject  to  the  emperor  of  Germany  or  Rome.  The 
meaning  therefore  of  the  legislature,  when  it  uses  these  terms 
of  emfiire  and  imfierial,  and  applies  them  to  the  realm  and 
crown  of  England,  is  only  to  assert  that  our  king  is  equally 
sovereign  and  independent  within  these  his  dominions,  as  any 
«mperor  ia  in  his  empire" ;  and  owes  no  kind  of  subjection  to 
any  other  potentate  upon  earth.  Hence  it  iS;  that  no  suit  or 
action  can  be  brought  agunst  the  king,  even  in  civil  matters, 
because  no  court  can  have  jurisdiction  over  him.  For  all  juris- 
diction implies  superiority  of  power:  authority  to  try  no.uld 
be  vdn  and  idle,  without  an  authority  to  redress ;  and  the 
sentence  of  a  court  would  be  contemptible,  unless  that  court 
hadpowcr  to  command  the  execution  of  it :  but  who,  says 
FinchP,  shall  command  the  king  ?  Hence  it  is  likewise,  that 
by  law  the  person  of  the  king  is  sacred,  even  though  the  m.ea- 

n  Scld  tiL  of  ban.  L  It  Um  faaberrl  in  ivg»  no,  qiuu  hnpemor 


(1)  What  Bracton  adds  in  tlie  same  chapter  oug{it  never  to  be  for- 
g«tten  :  Ip4e  autetn  rex  non  Jrbet  me  nib  homine,  ttd  nib  Den  el  nib  lege, 
i/uia  Icxjatit  rfgrtn.  Alttibvat  igilur  rex  legi,  quod  lex  altribuit  ei,  tidtlieet 
ilominaiioBent  et  fmtettalem,  mm  eti  enim  rex,  «il  dominatur  voluntai  et 
»«n  ttx. 
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bures  pursued  in  his  n'lj^  be  completely  tfratuiical  and  ubi- 
trary  i  for  no  jurisdiction  upon  earth  hafl  power  to  try  bim 
in  a  criminal  way ;  much  less  to  condemn  him  to  puni^- 
ment.  If  any  fareig;n  jurisdiction  had  this  power,  aa  was  for- 
merly claimed  by  the  pope,  the  independence  of  the  kingdom 
would  be  no  more :  and,  if  such  a  power  were  vested 
[343]  In  any  domestic  tribunal,  there  would  soon  be  an  end 
of  the  constitution,  by  destroying  the  free  agency  of 
one  of  the  constituent  parts  of  the  sovereign  legislative  power. 

Are  then,  it  may  be  asked,  the  aubjecU  of  England  to- 
tally destitute  of  remedy,  in  case  Uie  crown  should  invade 
their  rights,  dither  by  private  injuries,  or  public  oppressions! 
To  this  we  may  answer,  that  the  law  has  provided  a  remedy 
in  both  cases. 

Avn,  first,  as  (o  private  injuries:  if  any  person  has,  la 
point  of  property,  a  just  demand  upon  the  king,  be  roust 
petition  him  in  bis  court  of  chancery,  where  his  chancellor 
Will  administer  right  as  a  matter  of  grace,  Uiough  not  upon 
compulsion^-  And  this  is  entirely  consonant  to  what  is  laid 
down  by  the  writers  on  natural  law.  "  A  aubject,"  says  Puf- 
fendorfr,  *'  so  long  as  he  continues  a  subject,  hatb  no  way 
"  to  oAfijV  his  prince  to  give  him  bis  due,  when  he  refuses  it; 
*'  though  no  wise  prince  will  ever  refuse  to  stiuid  to  a  lawiiil 
"  contract.  And,  if  the  prince  gives  the  subject  leave  to 
*<  enter  an  action  against  him,  upon  such  contract,  in  his  owb 
*<  courts,  the  action  itself  proceeds  rather  upon  natural  equity, 

q  Vitdi.  L.  tu.  Bw  h,  in.  I.  IT.  r  L*w  oTN.  ud  N.  K  S.  c  to. 

Nothing  wu  ever  better  conceived  wnd  eKpre$sed  respecting  ibe 
prerogatiTei  of  a  kin^ ,  and  the  jiut  exercite  of  Uiem,  tiun  the  advice 
beqiiestbed  in  hit  txt  will  by  the  unfortunate  Louis  XVI.  to  liii  son,  if 
he  had  lucceedpd  to  the  throne  of  France  i  viz.  "  to  recollect,  that  he 
"  cannot  promote  the  welfare  of  the  people,  but  by  reigiiing  according 
**  to  the  lawa ;  but  to  consider,  m  the  lame  time,  that  a  king  cannot 
"  make  the  lawi  reqiected,  nor  do  the  good  he  roeditatet,  but  in  pnpor- 
"  tion  aa  be  hai  the  necessary  authority  i  and  that  where  this  is  want- 
"  iDg,  he  ii  obitTUCted  in  hii  meisorea,  he  ii  incapable  of  inspiring 
"  rwpectf  ind  is,  consequently,  more  detrimental  than  uaefiil." 
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*•  than  upon  the  municipal  lava."  For  die  end  of  sucli  action 
il  not  to  coffi/)«f  the  princetoobserve  the  contract,  but  to /i«r- 
tiadt  him.  Andt  as  to  penonal  wrongB ;  it  is  well  observed 
by  Mr.  Locke*,  "  the  harm  which  the  M)vereig;n  can  do  in 
**  his  own  person  not  being  likely  to  happen  often,  nor  to 
**  extend  itself  &t  ;  nor  being  able  by  his  single  strength  to 
**  subvert  the  laws,  nor  oppress  the  body  pf  the  people, 
"  (should  any  prince  have  so  much  weakness  and  ill-nature 
**  as  to  endeavour  to  do  it,)  the  inconveniency  therefore  of 
**  some  particular  mischiefs,  that  may  happen  sometimes, 
"  when  a  beady  prince  comes  to  the  throne,  are  well  recom- 
**  pensed  by  the  peace  of  the  public  and  security  of  the 
**  government,  in  the  person  of  the  ctiief  magistrate  being 
"  thus  set  out  of  the  reach  of  danger." 

NsxT,  as  to  cases  of  ordinary  public  oppression,  [344] 
where  the  vitals  of  the  constitution  are  not  attacked, 
tfaelawhathalsoassignedaremedy.  For  as  a  king  cannot  mis- 
use his  power,  without  the  advice  of  evil  counsellors,  and  the 
assistance  of  wicked  ministerB,  these  men  may  be  examined 
and  punished.  The  constitution  has  thereibre  provided,  by 
meant  of  indictments,  and  parliamentary  impeachments,  that 
no  man  shall  dare  to  assist  the  crown  in  contradiction  to  the 
laws  of  the  land.  But  it  is  at  the  same  time  a  maxim  in  those 
laws,  that  the  king  himself  can  do  no  wrong  t  since  it  would  be 
a  great  weakness  and  absurdity  in  any  system  of  positive  law, 
to  define  any  possible  wrong,  without  any  possible  redress. 

F04,  as  to  such  public  oppressions  as  tend  to  dissolve  the 
constitution,  and  subvert  the  fundamentals  of  government, 
they  are  cases,  which  the  law  will  not,  out  of  decency,  sup- 
pose :  being  incapable  of  distrusting  those,  whom  it  has 
invested  with  any  part  of  the  supreme  power ;  since  such  dis- 
trust would  render  the  exercise  of  that  power  precarious  and 
impracticable'.  For,  wherever  the  law  expresses  its  distrust 
of  abuse  of  power,  it  always  vests  a  superior  coercive  autho- 

■  On  Got.  p.  i:  kc  Xa.  rfH.  jmi;.  1I»-III1.  irhnsta  Ihe  leij  l«i»d 

<  See  Aetv  famta  mot*  fiaQj  dkeni^  In    tatbor  b»  thrown  01107  Q**  '^^  iuporltnt 
w  if  the  lav  if ftfaairr,  lA    LithusnilKieitiaTiifaaThqipj'BHBiiianon. 
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lity  in  aoroc  other  hand  to  conect  it ;  the  very  notion  of  which 
destroys  the  idea  of  aovercignty.  If  therefore  (for  example) 
the  two  houses  of  puiiament,  or  either  of  them,  had  avow- 
edly a  right  to  animadvert  on  the  king,  or  each  other,  or  if 
the  king  had  a  right  to  animadvert  on  either  of  the  bouses, 
that  branch  of  the  legislature,  so  subject  to  animadversioB, 
would  instantly  cease  to  be  part  of  the  supreme  power ;  the 
balance  of  the  constitution  would  be  overturned ;  and  thK 
branch  or  branches,  in  which  this  jurisdiction  rested,  would 
be  completely  sovereign.  The  suppouuon  of  taw  therefore 
is,  that  neither  the  king  Dor  either  house  of  parliament  (col- 
lectively taken)  is  capable  of  doing  any  wrong;  since  in  such 

cases  the  law  feels  itself  incapable  of  fiimiahing  any 
[[24S]     adeijuate  remedy.  For  which  reason  all  oppressions, 

which  may  happen  to  spring  from  any  branch  of  the 
sovereign  power,  must  necessarily  be  out  of  the  reach  of  any 
ttaied  rule,  or  exfireat  legal  provision  :  but,  if  ever  they  un- 
fortunately happen,  the  prudence  of  the  times  must  provide 
new  remedies  upon  new  emergencies. 

Indeed,  It  is  found,  by  experience,  that  whenever  the 
unconstitutional  oppressions,  even  of  the  sovereign  poweri 
advance  with  gigantic  strides  and  threaten  desolation  to  s 
stute>  mankind  will  not  be  reasoned  out  of  the  feelings  of 
humanity ;  nor  will  sacrifice  their  liberty  by  a  scrupulous 
adherence  to  those  political  maxinis,  which  were  originally 
established  to  preserve  it.  And  therefore,  though  the  positive 
laws  arc  silent,  experience  will  furnish  us  with  a  very  remark- 
able case,  wherein  nature  and  reason  prevailed.  When  king 
James  the  second  invaded  the  fundamental  constitution  of  tiie 
realm,  the  convention  declared  nn  abdication,  whereby  the 
throne  was  rendered  vacant,  wtiich  induced  a  new  settlement 
of  the  crown.  And  so  far  as  tliis  precedent  leads,  and  no  fitr- 
ther,  wc  may  now  be  allowed  to  Kiy  down  the  /aw  of  redress 
agiiinst  public  oppression.  If  therefore  any  future  prince 
should  endeavour  to  subvert  the  constitution  by  breaking 
the  original  contract  between  king  and  people,  should  vio- 
late the  fundamental  laws,  and  should  withdraw  himself 
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out  «f  the  kin^otn  3  we  are  now  authorized  to  declare  that 
tfaia  ^onjuQction  of  circumstanccfl  would  amount  to  an  abdi- 
cation, and  the  tkrone  would  be  thereby  racant.  But  it  is 
not  for  us  to  say  tliat  any  one,  or  twot  oF  these  ingredients 
would  amount  to  such  a  situation  ;  for  there  our  precedent 
would  fail  us.  In  these  therefotw,  or  other  circumstances, 
which  a.  fertile  imitginatian  may  furnish,  since  both  law  and 
history  are  silent,  it  becomes  us  te  be  silent  too ;  leaving  to 
future  generaticHis,  whenever  necessity  and  the  safety  of  the 
whole  shall  require  it,  the  exertion  of  those  inherent  (though 
latent)  powers  of  society,  which  no  climate,  no  time,  no  con- 
stitution, no  contract,  can  ever  destroy  or  diminish. 

U.  Besides  the  attribute  of  sovereignty,  the  law  [346} 
also  ascribes  to  the  king,  in  his  political  capacity, 
absolute  ^ei^cd'on.  The  king  can  do  no  wrong.  Which 
ancient  and  fundamental  maxim  is  not  to  be  understood,  as 
if  every  thing  transacted  by  the  government  was  of  course 
just  and  lawful,  but  means  only  two  things.  First,  that 
whatever  is  exceptionable  in  the  conduct  of  public  aflairs  is 
not  to  be  imputed  to  the  king,  nor  is  ho  answerable  for  it 
personally  to  his  people  :  for  this  doctrine  would  totally 
destroy  that  constitutional  independence  of  the  crown,  which 
is  necessary  for  the  balance  of  power  in  our  free  and  active, 
and  therefore  compounded,  constitution.  And,  secondly,  it 
means  that  the  prerogative  of  the  crown  extends  not  to  do 
any  injury ;  it  is  created  for  the  benefit  of  the  people,  and 
therefore  cannot  be  exerted  to  their  prejudice"  (2). 

(3)  Or  perhaps  it  meuis  that,  although  the  kin);  is  lubject  to  tlir 
puiion*  snd  infu-mitics  of  other  men,  the  constitution  has  prctcribeil 
no  mode  by  which  be  can  be  made  personally  amenable  for  any  wron)r 
that  he  may  actually  commit.  The  law  will  UirrePirc  presume  iii> 
wrong,  where  it  has  provldeJ  no  remedy. 

The  inviolaKlity  of  the  iring-  is  essentially  necessary  to  tlie  free  escr- 
cise  of  those  high  prerogatives,  which  are  vested  in  him,  not  for  his 
own  private  splendor  and  gratification,  as  the  vul^nr  and  ignorant  arr 
too  apt  to  imagine,  but  for  the  security  snd  preservation  of  the  teal 
hsppineis  snd  liberty  of  hit  subjects. 
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THKking,  moreover,  is  not  only  incapable  of  doinf  wnm^, 
but  even  of  thinking  wrong;  he  can  never  mean  to  do  an 
improper  thing :  in  him  i«  no  folly  or  weakness.  And  there- 
fore if  the  crown  should  be  induced  to  grant  any  franchise 
or  privilege  to  a  subject  contrary  to  reason,  or  in  any  wise 
prejudicial  to  the  commonwealth,  or  a  private  person,  the 
law  will  not  suppose  the  king  to  have  meant  either  an  unwise 
or  an  injurious  action,  but  declares  that  the  king  was  de- 
ceived in  his  grant ;  and  thereupon  such  grant  is  rendered 
void,  merely  upon  the  foundation  of  fraud  and  deception 
either  by  or  upon  those  agents  whom  the  crown  has  thought 
proper  to  employ.  For  the  law  will  not  cast  an  imputadoa 
on  that  magistrate  whom  it  intrusts  with  the  executive 
power,  as  if  he  was  capable  of  intentionally  disregarding  his 
trust :  but  attributes  to  mere  imposition  (to  which  the  most 
perfect  of  sublunary  beings  must  still  continue  liable)  those 
little  inadvertencies,  which,  if  charged  on  the  will  of  the 
prince,  might  lessen  him  in  the  eyes  of  his  subjects. 
^3473  Y^  still,  notwithstanding  this  personal  perfection, 
which  the  law  attributes  to  the  sovereign,  the  con- 
stitution has  allowed  a  latitude  of  supposing  the  contrary,  in 
respect  to  both  houses  of  parliament ;  each  of  which,  in  its 
turn,  hath  exerted  the  right  of  remonstrating  and  complain- 
ing to  the  king  even  of  those  acts  of  royalty,  which  are  most 
properly  and  personally  his  own;  such  as  messages  signed  by 
himself  and  speeches  delivered  from  the  throne.  And  yet, 
such  is  the  reverence  which  is  paid  to  the  royal  person,  that 
though  the  two  houses  have  an  undoubted  right  to  consider 
these  acta  of  state  in  any  light  whatever,  and  accordingly 
treat  them  in  their  addresses  as  personally  proceeding  from 
the  prince,  yet  among  themselves  (to  preserve  the  more 
perfect  decency,  and  for  the  greater  freedom  of  debate)  they 
usually  suppose  them  to  flow  from  the  advice  of  the  admi- 
nistraUon.  But  the  privilege  of  canvassing  thus  freely  the  per- 
sonal acts  of  the  sovereign  (either  directly,  or  even  through 
the  medium  of  his  reputed  advisers)  belongs  to  no  individual, 
but  ie  confined  to  those  august  assemblies  j  and  there  too  the 
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«bj«ctions  must  be  proposed  vith  ^e  amiost  reipect  sad  defer- 
ence. One  member  was  sent  to  the  tower  *,  for  suggesting  that 
kis  m&jeatr's.  tmswer  to  the  addrcu  of  the  commons  contained 
<^  tiigh  words  to  fright  the  members  out  of  their  duty ;"  and  ano- 
ther ■,  for  say  log  that  a  part  of  the  king's  speech  "  seemed  rather 
<■  to  be  calculated  for  the  meridian  of  Germany  than  Great  Brit- 
*  w  sin,  and  that  the  Ling  was  a  stranger  to  our  langua^  and 
«■  canstitution."  , 

Im  larther. pursuance  of  this  prinuple,  the  law  also  deter- 
loiaes  that  in  the  king  can  be  no  negligence,  or  lachee,  and 
therefore  no  delay  will  bar  fais  right.  J^uUum  lemftiu  occurrit 
regi  hoa  been  the*Btanding  maxim  upon  all  occasions  (3) ;  for 
the  law  intends  that  the  Jung  is  always  busied  for  the  public 
good,  and  therefore  has  not  leisure  to  assert  hb  right  within  the 
times  limited  to  subjectsr.  In  the  king  alto  can  be  no 
■tain  or  corruption  of  blood :  (or  if  the  heir  to  the  crown  [346] 
were  attainted  of  treason  or  felony,  and  ailerwa'rds  the 
crown  should  descend  to  him,  this  would  purge  the  attainder 
ifi»ofitcto  «.  And  therefore  when  Henry  VH,  who  as  earl  of 
Richmond  stood  attainted,  came  to  the  crowni  it  was  not 
thought  necessary  to  pass  an  act  of  parliament  to  reverse  thia 
attainder ;  because,  as  lord  Bacon  in  his  history  of  that  prince 

V  Cob.  imm.  UHot.  UU.  7  nsclk  1.  n.  Cs.Un.  «f. 


(3)  Id  civil  KCtioni  relatiii{[  to  limded^niperty,  by  Ilie  9  Geo.  III.  ' 
c.l6.theking'likeaiubjert  li  limited  to  liity  ye«r«.  See  3  Vol.  307. 
TtaX  maxim  ^iplies  ilio  to  criminal  prosecutioni,  which  «re  brought 
in  the  nune  of  the  king,  and  therefore  by  the  common  law  there  i*  no 
fimititkui  in  treuoni,  felooiea,  or  mi^demeuiort.  By  the  7  Vf.  UI. 
c-  7.  an  indictmetit  for  treaaon,  except  for  an  attempt  to  uaatsinate  the 
king,  muit  be  found  within  three  years  after  the  commiision  of  the 
treaBonable  act.  4  VoL  SJl.  But  where  the  lepalature  ha*  fixed  no 
limit,  Kullum  umfiu  acaarit  rrgi  holds  true  :  thus  a  man  may  be  con- 
victed of  murder  at  any  diatance  of  time  within  hia  liffe  aAer  the  con-' 
mission  of  the  crime.  ThU  muim  obtains  still  in  fiill  force  in  Ireland. 
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informs  us,  it  was  agreed  thit  the  auumptionofthecrovntad 
at  once  purged  aU  attainders^  Neither  can  the  king  in  juc^ 
mcnt  of  lav,  as  king,  ever  be  a  minor  or  under  age ;  and 
therefore  his  ro^at  grants  and  -assents  to  acts  of  pariiament 
are  good,  though  he  has  not  in  his  natural  capacity  attained 
the  legal  age  of  twenty-one'.  By  a  statute  indeed,  28  Hen. 
VIII.  c.  17.  power  was  given  to  future  kings  to  rescind  and 
revoke  all  acts  of  parliament  that  should  be  made  while  they 
were  under  the  age  of  twenty-four:  ^but  tlits  was  repealed 
by  the  statute  1  Edw.  VI.  c.  11.  so  &r  as  related  to  that 
prince  ;  and  both  statutes  are  declared  to  be  detenoined 
by  34  Geo.  II.  c.  34.  It  hath  also  been  usually  thought  pra- 
dent  when  the  heir  apparent  has  been  very  young,  to  appoint 
a  protector,  guardian,  or  regent,  for  a  limited  time :  but  the 
very  necessity  of  such  extraordinary  provision  is  suflicient  to 
demonstrate  the  truth  of  that  maxim  of  the  common  law,  that 
in  the  king  is  no  minority ;  and  therefore  he  hath  no  legal 
guardian  >>. 
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III.  A  TRisD  attribute  of  the  king's  majesty  is  his  pcrfie' 
tuity.  The  kiw  ascribes  to  him,  in  his  political  capacity,  an 
absolute  immortality.  The  king  never  dies.  Henrys  Edward, 
or  George  may  die ;  but  the  liing  survives  them  alt.  For  imme- 
diately upon  the  decease  of  the  reigning  prince  in  his  natural  ' 
capacity,  his  kingship  or  imperial  dignity,  by  act  of  law,  with- 
out any  interregnum  or  interval,  U  vested  at  once  in  liis  heir ; 
who  is,  eo  initmti,  king  to  all  intents  and  purposes.  And  so 
tender  is  the  law  of  supposing  even  a  posubility  of  his  death,  tliat 
bis  natural  ^ssotution  is  generally  called  his  demise;  demiato 
regit^vel  eoronae :  an  expression  which  ugnlfies  merely  a  trans- 
fer of  property ;  for,  as  is  observed  in  Plowdetf ",  when  we  say 
the  demise  of  the  crown,  we  mean  only  that,  in  consequence  of 
the  disuoicai  of  the  king^s  natural  body  from  his  tx>dy  politic, 
tbe  kingdom  is  transferred  or  demised  to  hb  successor ;  and 
ao  the  royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  y«r  of  his  reign,  was  driven  from  his 
throne  for  a  lew  months  by  the  house  of  Lancaster,  this  tem- 
porary transfer  of  his  (Ugnity  was  denominated  his  demiie;  and 
all  process  was  held  to  be  discontinued,  as  upon  a  natural  deatti 
of  the  king''. 

Wz  are  next  to  consider  tiiosc  branches  of  the  rqyal  [SjO] 
prerogative,  which  invest  thus  our  sovereign  lord,  thus 
ad-perfect  and  immortal  in  his  kingly  capacity,  with  a  number 
of  authorities  and  powers ;  in  the  exerdon  whereof  consists  the 
executive  part  of  government.  Tbia  is  wisely  placed  in  a  ungle 
hand  by  the  British  constitution,  for  the  sake  of  unanimity, 
strength,  and  despfitch.  Were  it  placed  in  many  hands,  it 
would  be  subject  to  many  wills :  many  wills,  if  disunited  and 
drawing  different  ways,  create  weakness  in  a  government;  and 
to  imite  those  several  wills,  and  reduce  them  to  one,  is  a  work 

ilirpriDcr«da*aeFr;uii]iliUorjG».  m.     ud  irtnit,  lill  the  niHFiHir  iMailu  ntk 
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of  more  time  and  dehy  than  the  exigeiidc*  of  Mate  viU  afioid. 
The  king  of  England  is  therefore  not  onlf  the  chief,  but  pro- 
perly the  sole,  magistrate  of  the  nation ;  all  othetv  Xcihtg  bj 
commistion  from,  and  in  dne  subordination  to  him :  in  Glee 
manner  as,  upon  the  great  revolution  in  the  Roman  state,  all 
the  powers  of  the  ancient  magiBtracy  of  the  commonwealth 
ifere  concentred  in  Uie  neV  emperor:  so  that,  as  Gravina*  ex- 
presses it,  "  in  ejiu  Urdu*  ftertona  vflfrii  reifiuMicae  vit  tttgac 
"  majettfu  per  cumiUaia*  magUtratwtih  ftoieitatct  exfitinKbatvr!' 
After  what  has  been  premised  in  this  chapter,  I  shall  not 
(I  trust)  be  considered  as  an  advocate  fer  arbitrary  power,  when 
I  lay  it  down  aa  a  principle,  that,  in  the  exertioo  of  lawfid 
prerogative,  the  king  ia  and  ought  to  be  d»scdiite ;  that  is,  so  far 
absolute,  that  there  is  no  legal  authority  that  can  either  delay 
or  resist  him.  He  may  reject  what  bills,  may  make  what 
treaties,  may  coin  what  money,  may  create  what  peers,  may 
pardon  what  offences  he  pleases :  uifless  where  the  coostitulion 
hath  expressly,  or  by  evident  OMisequence,  laid  down  some 
exception  or  boundary ;  declaring,  that  thus  &r  the  prerogaiJTe 
shall  go  and  no  farther.  For  otherwise  the  power  of  die  crown 
would  indeed  be  hut  a  name  and  a  shadow,  insufficient  for  the 
ends  of  government,  i^  where  its  jurisdiction  Is  clearly  esta- 
blished and  allowed,  any  man  or  body  of  men  were  permitted  .to 
disobey  it,  in  the  ordinary  course  oflaw:  I  say,  in  the  ordinary 
course  of  law ;  Jbr  I  do  not  now  speak  of  those  extrv 
[351]  ordinary  recourses  to  first  prindplea,  which  are  neces- 
sary when  the  contracts  of  society  are  in  danger  of 
dissolution,  and  the  law  proves  too  weak  a  defence  agunst  the 
violence  of  fraud  or  oppression.  And  yet  the  want  of  attending 
to  this  obvious  distinction  has  occasitxied  these  doctrines,  of 
absolute  power  in  the  prince  and  of  national  resistance  by  the 
people,  to  be  much  misuDderstood  and  perverted,  by  the  advo- 
cates for  slavery  on  the  one  hand,  and  the  demagogues  of 
fection  on  the  other.  The  former,  observing  the  absolute 
sovereignty  and  transcendent  dominion  of  the  crown  laid 
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down  (ae  It  cvrtiditty  is)  most  strongly  and  emphatieKDr  in 
our  law-booki,  as  well  u  our  honiifies,  have  denied'that  any 
case  can  be  excepted  fftlm  so  general  and  positive  a  rtlle ; 
Ibt'gettlng  how  irtipoasihlc  it  is,  in  any  practical  system  of 
bwsi  to  point  out  beforetiand  those  eccentrica]  remeOleSt 
which  the  sudden  emergence  of  national  distress  may  dictate> 
and  which  that  alone  can  justify.  On  the  other  hand,  orer- 
zealous  republicans,  feeling  the  atiaurdity  of  unlimited  pas- 
«vc  obedience,  have  limcifiilly  (or  sometimes  facdously)  gone 
over  to  the  other  extreme :  and,  because  resistance  is  -justifi* 
ftble  to  the  person  of  the  prince  when  the  being  of  the  state 
is  endangered,  and  the  public  voice  proclaiRia  such  resistance 
necessary,  they  have  therefore  allowed  to  every  individual 
the  right  of  detcrminihg  this  expedience,  and  of  employing 
private  force  to  resist  eren  private  oppresrion.  A  doctrine 
productive  of  anarchy,  and  (in  consequence)  equally  fatal  to 
civit  liberty  as  tyranny  itself.  For  civil  liberty,  rightly  under- 
stood, consists  in  protecting  the  rights  of  individuals  by  the 
united  force  of  society :  society  cannot  be  in'dntained,  and  of 
course  can  exert  no  protection,  without  obedience  to  some 
Sovereign  power :  and  obedience  is  an  empty  name,  if  every 
individual  has  a  right  to  decide  how'far  he  himself  shall  obey. 
In  the  exertion  therefore  of  those  prerogatives,  which 
the  law  has  given  him,  the  king  is  irresistible  and  absolute, 
according  to  the  forms  of  the  constitution.  An^  yet,  if  the 
consequence  of  that  exertion  be  manifiestly  to  the  grievance 
or  dishonor  of  the  kingdom,  the  parliament  will  call 
luB  advisers  to  a  just  and  severe  account.  For  pre-  {^252] 
rogative  conusting  (as  Mr.  Locke'  has  well  defined 
it)  in  the  discretionary  power  of  acting  for  the  public  good, 
where  the'positive  laws  are  silent ;  if  that  discretionary  power 
be  abused  to  the  public  detriment,  such  prerogative  is  exerted 
in  an  imconstitutional  manner.  Thus  the  king  may  make  a 
treaty  with  a  foreign  st^te,  which  shall  irrevocably  bind  the 
hation ;  and  yet,  when  such  treaties  have  been  judged  pcmi- 
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doust  impeachments  have  punued  those  ministers,  by  wbxaa 
■^encj  or  ^vice  thej  were  concltided. 

Thk  prerogatives  of  the  crown  (in  the  sense  under  which 
ve  ore  now  considering  them),  respect  either  this  natim's 
intercourse  with  Ibrei^  nations,  or  ite  own  domestic  gOTcm- 
ment  and  civil  polity. 

.  WiTB  regard  to  foreign  concerns,  the  king  is  the  delegate 
or  representadve  of  his  people.  It  is  impossible  that  the 
individuals  of  a  atatct  in  their  collective  capacity,  can  trans- 
act the  affairs  of  that  state  with  another  community  equally 
numerous  as  themselves.  Unanimity  must  be  wanting  to 
their  measures,  and  strength  to  the  execution  of  their  coun* 
sels.  In  the  king  therefore)  as  in  a  centre,  all  the  rays  of 
his  people  are  united,  and  form  by  that  union  a  consistency, 
splendor,  and  power,  that  make  him  feared  and  respected  by 
foreign  potentates ;  who  would  scruple  to  enter  into  any 
eng^ement,  that  roust  afterwards  be  revised  and  ratified  by 
a  popular  assembly.  What  is  done  by  the  royal  authotityi 
with  regard  to  foreign  powers,  is  the  act  of  the  whole  nation : 
what  is  done  without  the  king's  concurrence  is  the  act  only 
ef  private  men.  And  so  far  is  this'point  carried  by  onr  law, 
that  it  hath  beeA  helds,  that  should  all  the  subjects  of  Eng- 
land make  war  with  a  king  in  league  with  the  king  of  Eng- 
land, without  the  royal  assent,  such  war  is  no  breach  of  the 
league.  And,  by  the  statute  2  Hen.  V.  c.  6.  any  siAject  com- 
mitting acts  of  hostility  upon  any  nation  in  league  with  the 
king  was  declared  to  be  guilty  of  high  treason :  and,  though 

that  act  was  repealed  by  the  statute  30  Hen.  VI.  c. 
[353]     II .  so  far  as  relates  to  the  making  this  offence  high 

treason,  yet  still  it  remains  a  very  great  offence 
against  the  law  of  nations,  and  punishable  by  our  laws,  either 
capitally  or  otherwise,  according  to  the  circumstances  of  the 
case. 

I.  The  king,  therefore,  considered  as  the  raprescntative 
of  his  people,  has  the  sole  power  of  sending  embassadors  t« 
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foreign  states,  and  receiving  embassadors  at  home.  This  maf 
lead  us  into  a  short  digresdon,  by  «ay  of  inquiry,  how  &r  the 
tnumcipal  laws  of  Ei^tand  intermeddle  with  or  protect  the 
rights  of  these  messengers  from  one  potentate  to  another,  wliom 
wc  call  embassadors. 

Tsx  r^hts,  the  powers,  the  duties,  and  the  privileges  of 
embassadors  are  determined  by  the  law  of  nature  and  nations, 
and  not  by  any  municipal  constitutions.  For,  as  they  repre- 
sent the  persons  of  their  respective  masters,  who  «we  no  sub- 
jection to  any  laws  but  those  of  their  own  country,  their 
actions  arc  not  subject  to  ^e  control  of  the  private  law  of  that 
slate  wherein  they  are  appointed  to  reude.  He  that  is  sub- 
ject to  the  coercion  of  laws  is  necessarily  dependent  on  that 
power  by  whom  those  laws  were  made :  but  an  cmbas^or 
ought  to  be  independent  of  every  power,  except  that  by  which 
be  is  sent ;  and  of  cofisequence  ought  not  to  be  subject  Ut 
the  mere  municipal  laws  of  that  nation 'wherein  )ie  is  to  exer- 
cise his  functions.  IT  he  grossly  ofibids,  or  makes  an  ill  use  of 
his  character,  he  may  be  sent  home  and  accused  before  his 
master^ ;  who  is  bound  either  to  do  justice  upon  him,  or  avow 
himself  the  accomplice  oE  his  crimes'.  But  there  is  great 
dispute  among  the  writers  on  the  laws  of  nations,  whether  this 
exemption  of  embassadors  exleitds  to  all  crimes,  as  well  natural 
as  positive ;  or  whether  it  only  extends  to  such  as  are  mala  fltv 
hUnta,  as  coining,andnotto  those  thatttrerBO^  in  le,  as  murder^. 
Our  Iaw<eems  to  have  formerly  taken  in  the  restriction,  as  well 
as  the  general  exemption.  For  it  has  been  held,  both 
by  our  common  lawyers  and  civilians!,  that  an  cmbas-  [354} 
sador  is  privileged  by  the  law  of  nature  Jind  nations ; 
and  yet,  if  he  commits  any  offence  against  the  law  of  reason 
and  nature,  he  shall,  loose  his  privilege  '^ :  and  that  therefore,  ^ 
an  embassador  conspires  the  death  of  the  king  in'  whose  land 

t  Ai  wu  done  i»hk  esaiH  GjHrnliFtK     brn>c'i  PulT.  L  «.  *.  V.  k.  V.  uri  IT.  T*^ 
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he  is,  he  mar  ^  aM^emoed  and  executed  iw  Vtama ;  but 
if  he  commUs  any  Mher  q>ecies  of  treuon,  it  it  otherwiaet 
and  he  must  be  seat  to  hia  own  kiogdom".  And  these  poal- 
tiDQS  aeem  to  be  built  upon  good  appearance  of  reason-  Foe 
since,  aiwe  have  formerly  shewn,  all  municipal  laws  act  in 
subordin&tioD  to  the  primary  hw  of  nature,  andt  where  they 
annex  a  punishment  to  natural  ciimes,  are  only  dedanuory  of 
and  auxiliary  to  that  law  i  therefore  to  thia  natural  unirerMl 
rule  of  justice  embassadors,  as  well  as  other  roen,  ar«  subject 
in  all  countries ;  and  of  consequence  it  is  reasonable  tha^ 
wherever  they.tran^ress  it,  there  they  shall  be  liable  to  make 
atonement".  But,  however  these  principles  might  formerly 
obtain^  the  general  practice  of  this  country,  as  well  as  <^  the 
rest  of  Europe,  seenu  now  to  pursue  the  sentiments  of  the 
learned  Grodus,  that  the  security  of  embassadors  is  of  more 
importance  than  the  punishment  of  a  particular  crimep.  And 
tbercfbre  few,  if  aoy,  exami^s  hare  happened  witbin  a  century 
past,  where  an  embassador  has  been  punished  for  tffj  ofieoce. 
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(4)  In  tLe  year  1654,  daring  the  protectorate  of  CromweU>  Don 
Patileon  Sarthebrotheraf  the  Portuguese einbusMlor,whoh»d  been 
jtnned  with  him  in  the  istte  eotmnuwion,  wu  tried,  coD*kted,  ud 
executed,  fcr  nn  Ktrocioua  nuirder.  LordHale.lP.C.  99.appniTe*of 
the  pruceedingi  and  Mr.  J.  Foiter  (p.  18  S.),  thougb  ainodeni  wnteroT 
law,  Uy*  it  down  that,  "for  murderandotherofTencesargrcateoonni^ 
"  which  are  against  the  light  of  nature  and  the  fundamental  Una  of  dl 
"  society,  embassadors  are  certainly  liable  to  answer  in  the  ordinary 
"course  of  justice,  ai  other  personiofTendingin  the  like  manner  are:" 
hut  Mr.  Humeobserres  upon  this  case,  that  '■  the  laws  of  nations  wete 
"here  plainly  violated."  7  Vol.  337.  And  Vattel  with  irteiiitiUe 
ability  contenda,  that  the  universal  inviolalnlity  of  an  embaiaador  is 
an  object  of  much  greater  Importance  to  the  world  than  their  pinusb- 
nient  for  crimes  however  contrary  to  natural  justice.  "  A  miniiter," 
Rays  that  profound  writer,  "  is  often  chirged  with  acommissioodi*-' 
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Ik  respect  to  civil  suits,  all  the  foreign  jurists  ^fee,  that 
neither  an  embassador,  nor  any  of  his  trainorcomifr«,c&Dbe 
prosecuted  for  any  debt  or  contract  in  the  courts  of  that 
Ungdora  vherein  he  Is  sent  to  reside.  Yet  air  Edward  Coke 
maintains,  that,  if  an  embassador  make  a  contract  which  is 
good  jure  gentium,  he  shall  answer  for  it  here^.  But  the 
.truth  is,  so  few  cases  (if  any)  had  arisen,  wherein  the  priri* 
lege  was  either  clumed  or  disputed,  even  with  regard  to  civil 
suits,  tliat  our  lawbooks  are  (in  general)  quite  silent 
upon  it  previous  to  the  reign  of  queen  Anhe  ;  when  f3S5]l 
an  embassador  from  Peter  \he  great,  czar  of  Mui* 
covy,  was  actually  arrested  and  taken  out  of  bis  coach  in 
London',  for  a  debt  of  fifty  pounds  which  he  had  there  con' 
Iracted.  Instead  of  applying  to  be  discharged  upon  bis  privi- 

q  4  IBM. us.  Ill  July  ina.  Bajm^ ub*Ii (f qacaB  Anne. 


*"  agreesUe  to  the  prince  to  whom  he  is  senb  If  this  prinoe  hat  any 
<*  power  over  him,  and  capecially  if  hi*  authority  be  ■orerei^,  how  is 
"  it  to  be  expected  thst  the  minister  can  execute  bis  mMter'i  orden 
"  with  a  proper  fMcdojn  of  mind,  ftdelitj,  and  firnmeii !  It  ia  necei- 
"  B»ry  he  ihould  have  no  sTurM  to  feir,  thit  he  cMinot  be  diverted 
•■  {ram  his  function*  by  any  chicanery.  He  muft  have  nothing  to  hope, 
•'  and  nothing  to  fear,  from  the  sovereign  to  whom  he  is  sent.  There- 
■'  fbre,'in  order  to  the  luccest  of  hii  mini'stiy,  he  most  be  independent 
■•  of  the  sovereign'*  authority,  and  of  the  jurisdiction  of  the  country 
"  both  dvil  tnd  criminiL"  B.  4.  c.  7.  *,  93.  where  thit  tul^ect  it  dii- 
eusted  in  ■  mott  luminous  roinner.  The  Romuu,  in  the  infan^  or 
their  Mate,  acknowledged  the  e^>edienc7  of  the  independence  of  em- 
batisdon ;  for  when  they  had  received  embaaiadors  from  the  Tsrquin 
princea,  whom  they  had  delhroned,  and  had  sAerwarda  detected  those 
cmbaattdort  in  secretly  committing  acts  which  might  have  been  con- 
aidered  at  treason  againtt  the  state,  they  tent  them  back  unpuniihed ; 
lq>on  wbicb  Livy  obtervei,  el  fuon^uam  «'ji  mnt  cotamitiite,  ut  tioitiam 
lata  ctient,  jiu  tamai  gattium  vahiit.  Lib.  2.  c.  4.  When  Bomilcir, 
fii  Seirutmfiik  fmbtiei  wfvrot,  wis  prosecuted  as  an  accomplice  in  the 
astauination  of  Msaiiva,  Sallust  declares, jCt  reiu  magii  ex  tijva  banapit 
fwnn  ex  jure  gtntivra.  Bell-  Jug,  c.  35. 
vot.  1.  43 


■2S5  THE  RIGHTS  BOOK  1 

lege,  he  gave  bail  to  the  action,  and  the  next  day  complaioed 
io  the  queen.  The  persons  who  were  concerned  in  the  arrcit 
were  examined  before  the  privy  council,  (of  which  the  lord 
chief  justice  Holt  was  at  the  same  time  awom  a  member*,)  and 
seventeen  were  committed  to  prison':  moat  of  whom  were 
prosecuted  by  information  io  the  court  of  queen's  bench,  at 
the  suit  of  the  attorney  general",  and  at  their  trial  before  the 
lord  chief  justice  were  convicted  of  the  facts  by  the  jury*, 
reserving  the  question  of  law,  how  far  those  facts  were  crimi- 
nal, to  be  afterwards  ai^ed  before  the  judges;  which  ques* 
lion  was  never  determined  (5).  In  the  mean  time  the  czu 
resented  this  affront  very  highly,  and  demanded  that  the  sheriff 
of  Middlesex  and  all  others  concerned  in  the  arrest  should  be 
punished  with  instant  death  ■■  But  the  queen  (to  the  amaze- 
ment  of  that  despotic  court)  directed  her  secretary  to  inform 
him,  "  that  she  could  inflict  no  punishment  upon  any,  the 
"  meanest,  of  her  subjects,  unless  warranted  by  the  law  of 
"  the  land:  and  therefore  was  persuaded  that  he  would  not 
«  insist  upon  impossibilities  t."  To  satisfy  however  the  cla- 
mors of  the  foreign  ministers  (whp  made  it  a  common  cause) 
as  well  as  to  appease  the  wrath  of  Peter,  a  bill  was  brought 

1  U  Jul]-  int.    n^  xn  Sqit.  I7M.    tm. 

(  U,  t)  Jul^  I7M.    Uid.  T  »  Ju  I'M-    nu.    HSd.  Va.  IbL 

a  u  On.  ma.   niid.  mv.  W4. 

m  U  Feb.  1708.    Ibid. 


(5)  In  3  Burr.  14S0.  lord  Mmifidd  declarea,  Qi»t  "  the  ttatute  of 
"  queen  Aiuie  waa  not  occuioned  by  any  doubt,  whether  the  law  of 
"  nations,  particularly  the  part  relative  to  public  minjtten,  waa  not 
"part  of  the  law  of  EngUnd,  and  the  infraction  criminal,  nor  intended 
"  to  vary  sn  iota  of  it."  And  he  proceeds  to  say,  that  lord  Talbot,  lord 
Hanlwicke,  and  lord  Holt,  were  clearly  of  the  sime  opinion.  But  the 
infraction  of  the  law  of  nations  can  only  be  a  miidemetnor  puniahable 
at  the  diacretion  of  the  court,  by  fine,  imprisonnient,  and  pillory ;  and 
therefore  lord  Manafield  saya,  the  persons  convicted  were  never  brought 
up  to  receive  judgment ;  for  "  no  punishment  would  have  been  thought 
"  by  the  ciiar  an  adequate  reparation.  Such  a  sentence  as  the  court 
"  would  hare  g^ven,  he  would  have  thought  a  fresh  insult" 
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iota  parliament*,  and  aftervarda  passed  into  a  law*,  to  pre- 
vent and  punish  such  outr^eoua  insolence  [for  the  iiiture. 
And  with  a  copy  of  this  act,  elegantly  engrossed  and  illumi- 
nated, accompanied  by  a  letter  from  the  queen,  an  embassa- 
dor extraordinary  <■  was  commisuoned  to  appear  at  Moscow^ 
who  declared  "  that  though  her  majesty  could  not 
*'  inflict  such  a  punishment  as  was  required,  because  C^^O 
«  of  the  defect  in  that  particular  of  the  former  esU- 
<■  blished  constitutiona  of  her  kingdom,  yet,  with  the  unani- 
*<  moua  consent  of  the  parliament,  she  had  caused  a  new  act 
*'  to  be  passed,  to  serve  as  a  law  for  the  future."  This  hu- 
miliating step  was  accepted  as  a  full  satis&ction  by  the  czar ; 
and  the  ofienders,  at  his  request,  were  dischai^^  from  all 
&rther  prosecution. 

This  statute  *'  recites  the  arrest  which  had  beeo  made,  **  in 
**  contempt  of  the  protection  granted  by  ber  majesty,  con- 
"  trary  to  the  law  of  nations,  and  in  prejudice  of  the  rights 
**  and  privileges,  which  embassadors  and  other  public  minis- 
"  ters  have  at  all  times  been  thereby  possessed  of,  and  ought 
"  to  be  kept  sacred  and  inriolable ;"  wherefore  it  enacts  that 
for  the  future  all  process  whereby  the  person  of  any  embas- 
sador, or  of  his  domestic,  or  domestic  servant  may  be  arrested, 
or  his  goods  distrained  or  seised,  shall  be  utterly  null  and 
void;  and  the  persons  prosecuting,  soliciting,  or  executing 
such  process  shall  be  deemed  violators  of  the  law  of  nations, 
and  disturbers  of  the  public  repose ;  and  shall  suffer  such 
penalties  and  corporal  punishment  as  the  lord  chancellor 
and  the  two  chief  justices,  or  any  two  of  them,  shalt  think 
fit  (6).  But  it  is  expressly  provided,  that  no  trader,  within  the 
description  of  the  bankrupt  laws,  who  shall  be  in  the  service 
of  any  embassador,  shall  be  privileged  or  protected  by  this 


(6)  Perhaps  it  wai  intended  u  >  conpUment  to  the  czu-,  that  the 
ofTendeF  is  deprived  of  the  trial  by  jiuy;  and  as  be  i«  to  suffer  any  cor- 
poral punishment  tjiat  two  of  these  three  judges  may  think  fit  to  btdic^ 
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act :  nor  shall  an^  one  be  punished  for  arrendiie  u  cmbaua- 
dor's  serrant,  utilesB  his  name  be  reg:iatered  with  the  secretary 
of  state,  and  by  bim  transmitted  to  the  sheriff's  of  London  and 
Middlesex  (7).  Exceptions  that  are  strictly  conformable  to  the 
rights  of  embassadors ',  as  observed  io  the  m<Mt  cinlized  coim* 
tries.  And,  in  consequence  of  this  statute,  thus  declaring  utd 

enforciug  the  law  of  nations,  these  privileges  are  now 
[3373   ^^^^  to  ^  P"^  of  the  law  of  the  land,  and  are  cod- 

stantly  allowed  In  the  courts  of  common  law^ 
II.  It  is  also  the  king's  prerogative  to  make  treaties, 
lei^et,  and  alliances  with  foreign  states  and  princes.  For 
it  is  by  the  law  of  nations  essential  to  the  goodness  of  a  league, 
that  it  be  made  by  the  sovereign  powers ;  and  then  it  is  bind- 
ing upon  the  whole  community  i  and  in  England  the  sovereign 
power,  quoad  Aoc,  is  vested  in  the  person  of  the  king-  Whst^ 
ever  contracts  therefore  he  engages  in,  no  other  power  in 
the  kingdom  can  legally  delay,  resist,  or  annul.  And  yet,  lest 
this  plenitude  of  authority  should  be  abused  to  the  detriment 
of  the  public,  the  constitution  (as  was  hinted  before)  hath 
here  interposed  a  check,  by  the  means  of  parliamentary  im- 
peachment, for  the  punishment  of  such  ministers  as  from 
criminal  motives  advise  or  conclude  any  treaty,  which  shall 
afterwards  be  judged  to  derogate  from  the  honor  and  inu- 
rest  of  the  nation. 


the  czir  would  be  induced  to  believe,  that  sny  fbuire  reqoUitkin  of 
iiuUnt  death  could  be  complied  with  1  but  ss  the  statute  hsi  nottOMle 
the  ofience  feloay,  of  oourac  thia  punishment  cannot  extend  to  the  pri- 
vation of  Ufe. 

(7)  But  he  must  beaidea  be  actually  and  tmtijtck  a  domeatic  serrM9 
3  Surr.  1676.    1  mU.  20.  78. 
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III.  Upov  tbe  BUne  principle  the  king  has  also  the  sole 
prerogative  of  makiDg  war  and  peace.  For  it  is  held  b;  all 
the  writers  on  the  law  of  nature  and  nations,  that  the  right 
«f  making  war,  which  by  nature  subiiated  in  every  individual, 
is  given  up  by  all  private  persons  that  enter  into  society,  and 
is  vested  in  the  sovereign  power^ :  and  tills  right  is  ^ven 
up,  not  ooly  by  individuals,  but  even  by  the  entire  body  of 
people,  that  are  under  the  dominion  of  a  sovereign.  It  would 
indeed  be  extremely  improper,  that  any  number  of  subjects 
should  have  the  power  of  bincUng  the  supreme  magistrate, 
and  putting  turn  against  his  will  in  a  state  of  war.  Whatever 
hostilides  therefore  may  be  committed  by  private  citizens, 
the  state  ought  not  to  be  affected  thereby ;  imless  that  should 
justify  their  proceedings,  and  thereby  become  partner  in  the 
guilt.  Such  unauthuized  volunteers  in  violence  are  not 
ranked  among  open  enemies,  but  are  treated  like  pirates  and 
robbers :  according  to  that  rule  of  the  civil  law' ;  AMtet  hi 
«im(  fin  noAia,  aut  guibtu  no*,  fiubUce  beUvm  deerevimut : 
taeteri  iatronet  aut  /iraedonea  ttmt.  And  the  reason 
which  is  ^ven  by  Grodusi,  why  according  to  the  law  [358] 
of  nations  a  denunciation  of  war  ought  always  to  pre- 
cede the  actual  commencement  of  hostilities,  is  not  so  much 
that  the  enemy  may  be  put  upon  his  guard,  (which  is  matter 
rather  of  magnanimity  than  right,)  but  that  it  may  be  cer- 
tainlyclearthat  the  war  is  not  undertaken  by  private  persons, 
but  by  the  will  of  the  whole  community ;  whose  right  of 
willing  is  in  this  case  transferred  to  the  supreme  magistrate 
by  the  fundamental  laws  <^  society.  So  tliat,  in  order  to  make 
a  war  completely  effectual,  it  is  necessary  with  us  in  Eng- 
land that  it  be  publicly  declared  and  duty  proclaimed  by  the 
king's  authority ;  and,  then,  all  parts  of  both  the  contending 
nations,  from  the  highest  to  the  lowest,  are  bound  by  it.  And 
wherever  the  right  resides  of  beginning  a  national  war,  there 
also  must  reside  the  right  of  ending  it,  or  the  power  of  mak- 
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tag  peace.  And  the  same  check  of  partiamentary  im'peadi- 
ment,  for  improper  or  inglorious  conduct,  in  beginning, 
conducting)  or  concluding  a  national  war,  is  in  general  suffi- 
cient to  restrain  the  ministers  of  the  crovn  trom  a  wantOD 
or  injurious  exertion  of  this  great  prerogative. 

IV.  But,  as  the  delay  of  making  war  may  sometimes  be 
detrimental  to  individuals  who  have  suffered  by  depredati<His 
from  foreign  potentates,  our  laws  have  in  some  respects  armed 
the  subject  with  powers  to  impel  the  prerogative ;  by  direct- 
ing the  ministers  of  the  crown  to  issue  letters  of  marque  and 
reprisal  upon  due  demand:  the  prerogative  of  grantingwhich 
is  neariy  related  to,  and  plainly  derived  from,  that  other  of 
making  war;  this  being  indeed  only  an  incomplete  state  of 
hostilities,  and  generally  ending  in  a  formal  denunciation  of 
war.  These  letters  are  grantabic  by  the  law  of  nations^ 
whenever  the  subjects  of  one  state  are  oppressed  and  injured 
by  those  of  another  j  and  justice  is  denied  by  that  state  to 
which  the  oppressor  belongs.  In  this  case  letters  of  marque 
and  reprisal  (words  used  as  synonimous;  and  signifying,  the 
latter  a  taking  in  return,  the  former  the  passing  the  frontiers 
lo  order  to  such  taking')  may  be  obtained,  in  order  to  seise 
the  bodies  or  goods  of  the  subjects  of  the  offending 
[3593  state,  until  satis&cdon  be  made,  wherever  they  hap- 
pen to  be  found.  And  indeed  this  custom  of  repri- 
sals seems  dictated  by  nature  herself;  for  which  reason  we 
find  in  the  most  ancient  times  very  notable  instances  of  if". 
But  here  the  necessity  is  obvious  of  calling  in  the  sovereign 
power,  to  determine  when  reprisals  may  be  made ;  else  every 
private  sufferer  would  be  a  judge  in  his  own  cause.  In  pur- 
fluance  of  which  principle,  it  is  with  us  declared  by  the  sta- 
tute 4  Hen.  V.  c.  7.  that  if  any  subjects  of  the  realm  are 

I  bj-hBfkdm  VrkqitUid  fordrbudoe 
■nj  y&rmir  nil0F«i  of  Ihf  Pjii 
oui  of  okkh  bxvf  tlw  kbiK  ID 
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Oppressed  in  the  time  of  truce  by  any  foreigners,  the  king 
will  grant  marque  in  due  fomii  to  all  that  feel  themselves 
grieved.  Which  form  is  thus  directed  to  be  observed  :  the  ■ 
sufferer  must  first  apply  to  the  lord  privy-seal ;  and  he  shall 
make  out  letters  of  request  under  the  privy-seal ;  and  if, 
after  such  request  of  satis&ction  made,  the  party  required 
do  not  within  convenient  time  make  due  satis&ction  or  resti- 
tution to  the  party  grieved,  the  lord  chancellor  shall  make 
him  out  letters  of  marque  under  the  great  seal ;  and  by  vir- 
tue of  these  he  may  attack  and  seise  the  property  of  the 
aggressor  nation,  without  hazard  of  being  condemned  as  a 
robber  or  pirate  (8). 

V.  Upon  exactly  the  same  reason  stands  the  prerogative 
of  granting  safe-conducts,  without  which  by  the  law  of  nations 
no  member  of  one  society  has  a  right  to  intrude  into  another. 

(e)Thest«tuteof  Hen.  V.ii  confined  to  the  time  of  &  truce  wherein 
Ihere  is  no  espreu  mention  thit  alt  mirquei  and  repritslt  ihiU  cease. 
This  manner  of  granting'  letters  of  nsrque  I  coacrive  haa  long  been 
disuaed,  and  according'  to  the  atstute  of  Hen.  V.  could  only  be  granted 
to  persona  actually  aggrieved.  But  if,  during  a  war,  a  subject  without 
any  commlanon  from  the  king  ahould  ukt  an  enemy'*  »hip,  the  prise 
would  not  be  the  property  of  the  captor.-bat  would  be  one  of  the  iJreiti 
ttf  ■dmiral^,  and  would  belong  to  the  king,  or  hii  grantee  the  admiral. 
Cartk.  399.  3  tToad.  433.  Therefbre,  to  encourage  merchants  and 
Other*  to  fit  out  privsteera  or  armed  shipa  in  time  of  war,  by  various 
act*  of  psilisment,  the  lord  high  adndral,  or  the  commiasionera  of  the 
admiralty,  arc  empowered  to  tirant  commiasiona  to  the  owners  of  aueli 
ships  I  snd  the  prise*  c^>tured  shall  be  divided  according  to  a  contract 
entered  into  between  the  owner*  and  the  captain  and  crew  of  the  priva- 
teer. But  the  owners,  before  the  commiasion  is  granted,  *hall  give 
security  to  the  admiralty  to  make  compenaation  for  any  violation  of 
treMie*  between  those  powers  with  whom,  the  nation  iaat  peace.  And 
by  the  34  Geo.  III.  c.  47.  they  ahall  alra  give  security  that  such  armed 
ship  shall  not  be  employed  in  smuggling.  These  commissions  in  the 
statutes,  and  upon  all  occaaioni,  are  now  called  letters  of  marque. 
39  Cm. //.  e.  34.  19  G«. ///.  c,  67.  JUelle^.  e.  3..t.  0.  Oraometime* 
the  lords  of  the  admiralty  have  this  authority  by  a  proclamation  from 
the  king  in  council,  as  was  the  case  in  Dec.  1780,  to  empower  them  to 
grant  letters  of  marque  to  seise  the  ships  of  the  Dutch 
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And  therefore  Puffendorf  very  justly  reKrim°t  th«t  it  a  left 
in  the  power  of  alt  itates,  to  take  such  ineaiures  aboDt  the 
ftdmission  of  strangers)  aa  they  think  ctHiTenient ;  those  beiog 
ever  excepted  who  are  driven  on  the  coast  by  necessity,  or  by 
any  cause  that  deserves  pity  or  compassion.  Great  tender- 
ness is  shewn  by  our  laws,  not  only  to  foreigners  in  distress 
(as  will  appear  when  we  come  to  speak  of  shipwrecks)  but 
with  regard  also  to  the  adinisuon  of  strangers  who  come 
Spontaneously.  For  so  long  as  theirnation  continues  at  peace 

with  ours,  and  they  themselves  behave  peaceably, 
f360]     they  are  under  the  king's  protection  ;  thougli  liable 

to  be  sent  home  whenever  the  king  sees  occaaim. 
But  no  subject  of  a  nation  at  war  with  us  can,  by  the  law  of 
nations,  come  into  the  realm,  nor  can  travel  himself  upon 
the  high  seas,  or  send  his  goods  and  merchandise  from  one 
place  to  another,  without  danger  of  being  seised  by  our  sub- 
jects, unless  he  has  letters  of  safe'Conduct ;  which  by  ^vers 
ancient  statutes"  must  be  granted  under  the  king's  great  seal 
and  enrolled  in  chancery,  or  else  are  of  no  effect:  the  king 
being  supposed  the  best  judge  of  such  emergencies,  as  may 
deserve  exception  from  the  general  law  of  arms.  But  pass* 
ports  under  the  king's  sign-manual,  or  licenses  from  his 
embass^ors  abroad,  are  now  more  usually  obtained,  and  are 
allowed  to  be  of  equal  validity  (9). 


(9)  In  order  to  prevent  foreigners  from  arriving  and  continuing  in 
England  for  the  purposes  of  promoting  sedition  and  confuiion  in  this 
country,  an  act  wai  paued33Geo.III.  c.  4.  in  which  various  restraints 
were  itnpoied  upon  all  aliens  whatever. 

By  the  43  Geo.  III.  c.  92.  thkt  act  was  repealed,  but  it  substituted 
provisionB  nearly  aimilar  to  those  of  the  (bnner  statute. 

It  directs  that  all  masters  of  ahips,  upon  their  arrival  at  any  place  in 
this  realm,  shall  in  writing  declare  to  the  officer  of  the  customs,  the 
number  of  aliens  on  board,  and  if  any  have  been  previously  landed,  sol 
their  rank  and  description. 

And  every  alien,  upon  his  landing,  ahall  declare  to  the  same  officer, 
the  nsme  of  the  ship  in  which  he  axae,  bis  own  nvne,  rank,  and 
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Indexd  the  law  of  England,  a^  a  commercial  countiy, 
pays  iL  vety  particular  regard  to  foreign  merchants  in  innume- 
rable instances.  One  I  caonot  omit  to  mention :  tliat  by 
magna  carUr  it  is  provided,  that  all  merchants  (unless  pub- 
licly prohUuted  before-hanii)  shall  have  safe  conduct  to  depart 
Irom,  to  come  into,  to  tarry  in,  and  to  go  tlirough  En^and, 
fer  the  exercise  of  merchandise,  without  any  unreasonable 
nopotts,  except  in  time  of  war:  and,  if  a  war  breaks  out 
betwetn  ua  and  their  country,  they  shall  be  attached  (if  in 
England)  without  harm  of  body  or  goods,  till  the  king  or  his 
chief  justiciary  be  informed  haw  our  merchants  are  treated 
in  the  land  with  which  we  are  at  war  ;  and,  if  ours  be  secure 
in  that  land,  they  shall  be  secure  in  ours.  This  seams  to  hare 
been  a  common  rule  of  equity  among  alt  the  northern  nations ; 
Ibr  we  learn  from  Stiemhooki,  that  it  was  a  maxim  among 
the  Goths  and  Swedes,  *>  quant  legem  exteri  nobu  fioauere, 
"  tandem  illit  fiowmtu."  But  it  is  somewhat  extraordinary, 
that  it  should  have  found  a  place  in  magna  carta,  a  mere 
interior  treaty  between  the  king  and  his  natural-bom  subjects : 

ft.  so.  q  de  lUTB  Sunn  L  S.  e.  4. 

Htuation  in  Ufe,  the  place  from  whence  he  Mine,  snd  va  which  be  ia 
^in^.  Mid  the  nune  uifl  residesce  of  uiy  (leTBoa,  to  whom  he  U  known. 
For  dUobcdience  of  the  directions  of  this  struts,  >n  alien  may  be  com- 
mitted to  ^aol,  and  in  iome  cases  may  be  traniported  for  life. 

Tbi>  statute  contains  an  important  clause,  stating  that  a  treaty 
had  been  made  between  his  majesty,  the  French  republic,  his  Catholic 
Biajea^,  and  the  Bstavlsn  republic,  by  which  it  was  agreed,  that  the 
contracting'  parties  shall;  on  requisitions  made  by  themsclvei/  or  their 
Hunisters,  deUver  up  to  justice  persona  accused  of  the  crimes  of 
mnrdar,  forgery,  or  fraudulent  bankruptcy  committed  within  the  juris- 
diction of  the  requiring  party,  provided  that  this  shall  be  done  only 
when  the  evidence  of  the  criminaLty  shall  be  •□  authenticated  a*  that 
the  laws  of  the  country,  where  the  person  so  accused  shall  be  found, 
would  justify  his  apprehension  and  commitment  for  trial ;  it  then 
directs  that,  upon  a  warrant  from  one  of  his  m^esty's  secretaries  of 
state,  signifying  that  such  requisition  hod  bera  made,  all  justices  of  the 
peace  might  ^iprchciid  suctt.olTenilers,  that  they  may  be  deliveied  i^> 

vot.  1.  4* 
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which  occoiiiouit  the  learned  MonteHquieu  to  remark  with  ft 
degree  of  admiration,  **  that  the  English  have  made  the  pratec- 
"tionof/oTft^  merchants  one  of  the  articles  of  their 
[361]  "  naliotuil  libeny ' ."  But  indeed  it  well  justifies  another 
observation  which  he  has  made',  "that  the  Engjish 
"  know  better  than  any  other  people  upon  earth,  how  to  value 
"  at  the  same  time  these  three  greiU  advantai^s,  religion,  liberty, 
"and  commerce."  Very  different  from  the  genius  of  the 
Jtoman  people ;  who  in  their  manners,  their  constitution,  and 
even  in  their  lavs,  treated  commerce  as  a  dishonorable  employ- 
ment, and  prohibited  the  exercise  thereof  to  persons  of  birth, 
or  rank,  or  fortune' :  and  equally  dificrent  from  the  bigotry 
of  the  canonists,  who  looked  on  trade  as  incondstent  with 
Christianity,  and  determined  at  the  coimcU  of  Melfi,  under 
pope  Uriwn  II.  .i.  D.  1090,  that  it  was  impossible  with  a  safe 
conscience  to  exercise  any  trafiiG,  or  follow  the  professJon  of  the 
law". 

Thbse  are  the  principal  prerogatives  of  the  king  respecting 
this  nation's  intercourse  with  foreign  nations ;  in  all  of  which 
he  is  considered  as  the  delegate  or  representative  of  his  people. 
But  in  domestic  affaira  he  b  considered  in  a  great  variety  of 
characters,  and  from  thence  there  arises  an  abundant  number 
of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legisla- 
tive power;  and,  as  such,  has  the  prirrogative  of  rejecting 
such  provisions  in  parliament,  as  he  judges  improper  to  be 
passed.  The  expediency  of  which  constitution  has  before  been 
evinced'  at  lar^e".  I  shall  only  farther  rcmaik,  that  the  king 
is  not  bound  by  any  act  of  parliament,  unless  he  be  named 
therein  by  special  and  particular  woids.  The  most  general 
words  that  can  be  devised  ("  any  person  or  persons,  bodies 
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"  polhict  or  corporftte,  ift.")  affect  not  him  in  the  least,  if 
tbef  may  tead  to  restrain  or  dtminiBh  any  of  hift  rights  or 
interests  f.  For  it  would  be  of  most  mischicTous  consequence 
to  the  public,  if  the  strength  of  the  executive  power  were 
liable  to.  be  curtailed  without  its  own  espress  consent,  by 
constnictions  and  implicationa  of  the  subject.  Yet,  where 
an  act  ofparliament  is  expressly  made  for  the  preservation  of 
public  rights  and  the  suppression  of  public  wrongs,  and  does 
not  interfere  with  the  established  rights  of  the  crown,  it  is 
aud  to  be  binding  as  well  upon  the  king  as  upon  the  subr 
ject' :  and,  likewise,  the  king  may  take  the  benefit  of  any 
particular  act,  though  he  be  not  especially  named*. 

II.  The  king  is  considered,  in  the  next  place,  as  the  gene- 
ntlisumo,  or  the  first  in  military  command,  within  the^king- 
dom.  The  great  end  of  society  is  to  protect  the  weakness 
of  individuals  by  the  united  strength  of  the  community :  and 
the  principle  use  of  government  is  to  direct  that  united 
strength  in  the  best  and  moRt  effectual  manner,  to  answer 
the  end  proposed.  Monarchical  government  is  allowed  to 
be  the  -fittest  of  any  for  this  purpose :  it  fellows  therefore, 
from  the  very  end  of  its  institution,  that  in  a  monarchy  the 
military  power  must  be  trusted  in  the  hands  of  the  prince. 

If  this  capacity  therefore,  of  general  of  the  kingdom,  th*  . 
king  harthe  sole  power  of  raising  and  regulating  fleets  and 
arAiies.  Of  the  manner  in  which  they  are  raised  and  regu- 
lated I  shall  speak  more,  when  I  come  to  consider  the  mili- 
tary state.  We  are  now  only  to  consider  the  prerogative  of 
intisdng  and  of  governing  them :  which  indeed  was  disputed 
and  claimed,  contrary  to  all  reason  and  precedent,  by  the  long 
parliament  of  king  Charles  I ;  but,  upon  the  restc.ation  of 
his  son,  was  solemnly  declared  by  the  statute  1 3  Car.  11.  c.  6. 
to  be  in  the  king  alone :  for  that  the  sole  supreme  govern- 
ment and  command  of  the  militia  within  all  hit  majesty's 
realms  and  dominions,  and  of  all  forces  by  sea  and  land,  and 
of  all  forts  and  places  of  strength, -ever  wi^  and  is  the  un- 
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doubted  light  of  his  majesty,  imd  his  rofwl  {HPodecesaars, 
king;s  and  queens  of  England ;  «nd  tiiat  both  or«either  iwnas 
of  parliament  cannot,  nor  ought  to,  ]»retend  to  the  same. 

This  statute,  it  is  obvious  to  observt,  extendi  not  only  Is 
fleets  and  armies,  but  also  to  forts,  and  other  'piaces  of 
strength,  within  the  realm  ;  the  sole  prerogative  as  well  of 
erecting,  as  manning  and  governing  of  which,  belongs  ts 
the  king  in  his  capacity  of  general  of  the  kingdom'* :  and  a| 
lands  were  formerly  subject  to  a  tax,  for  building  of  castlei 
wherever  the  king  thought  proper.  This  was  one  of  the 
three  things,  froni  contributing  to  the  performance  of  whidi 
no  lands  were  exempted  ;  and  therefore  called  by  our  Saxas 
ancestors  the  trinoda  neceMnttu :  «c.  fiontU  reftaratio^  arcU  eon- 
struciio^  ei  cxfietUHo  contra  hoBtem^.  And  this  they  wei« 
called  upon  to  do  so  often,  that,  as  sir  Edward  Coke  from  M. 
Paris  assures  us<S  there  were  in  the  time  of  Henry  I|.  1  Hi 
castles  subsisting  in  England.  The  inconveniences  of  which, 
^  when  granted  out  to  private  subjects,  the  lordly  barons  of 
those  times,  were  severely  felt  by  the  whole  kingdom ;  for,  at 
William  of  Newburgh  remarks  in  the  reign  of  king  Stephen, 
<<  eraut  in  Anglia  guodammodo  tot  rege%  vel/iotiuM  tyrannij  guot 
<<  domini  caatcUorum:^'  but  it  was  felt  by  none  miore  sensibly 
than  by  two  succeeding  princes,  king  John  and  king  Henry 
III.  And  therefore,  the  greatest  part  of  them  being  demo- 
lished in  the  barons'  wars,  the  kings  of  after-times  have  b^en 
very  cautious  of  salTering  them  to  be  rebuilt  in  a  fordficd 
manner :  and  sir  Edward  Coke  lays  it  downs  that  no  subject 
can  build  a  castle,  or  house  of  strength  embattled,  or  other 
fortress  defensible,  without  the  license  of  the  kmg ;  for  the 
danger  which  might  ensue,  if  every  man  at  his  pleasure 
might  do  it. 

It  is  partly  upon  the  same,  and  partly  upon  a  fiscal  foun- 
dation, to  secure  his  marine  revenue,  that  the  king  has  the 

b  2  ftut.  30.  d  2  Iiut.  31. 

e  Co««l'Blntarp.  tit.  eMtellavttlnopentio.  Seld.  e  1  last.  5i 
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yrerDgatire  ttf  appointing  ^ort*  and  havent,  vt  Boch  pUcea 
ooty  lor  persona  and  merchandise  to  pass  into  and  out  of  the 
icaimt  as  be  in  la>  wisdom  aeea  proper.  Bf  the  feodal  law 
all  navigable  rivers  and  havena  were  computed  among  the 
TtgMiia  ',  and  were  subject  to  the  Eovereign  of  Che  state.  And 
in  England  it  hath  always  been  holden,  that  the  king  is  lord 
of  the  whole  ahore  s,  and  'particulariy  is  the  guardian  of  the 
pons  and  havens,  which  asc  the  inlets  and  gates  of  the 
realm^:  and  therefore,  so  ^arlf  as  the  ndgn  of  king  John, 
we  find  ahips  seised  by  the  king's  officers  for  putting  in  at  a 
place  that  was  not  a  legal  pott  I.  These  legal  porta  were 
undoubtedly  at  first  assigned  by  the  crown ;  aince  to  eOch  of 
them  a  court  of  portmotc  is  incident '',  the  jurisdiction  of 
which  must  flowfrom  the  roy^  authority  :  the  g^eat  ftorit  of 
the  sea  are  alao  referred  to,  as  well  known  and  estabfished, 
by  statute  4  Hen.  IV.  c.  30.  which  prohibits  the  landing 
elsewhere  under  pain  of  confiscation :  and  the  statute  1  EUs. 
c.  1  i.  recites,  that  the  franctuse  of  lading  and  ifischai^ing 
had  been  frequently  granted  by  the  crown. 

But  though  the  king  bod  a  power  of  granting  the  fran- 
chise of  havens  and  ports,  yet  he  had  not  the  power  of 
resumption,  or  of  narrowing  and  confining  their  limits  when 
once  established ;  but  any  person  had  a  right  to  load  or  dis- 
duu^  his  merchandise  in  any  part  of  the  haven  :  whereby 
the  revenue  of  the  cuatoms  waa^much  impaired  and  dind- 
nlsbed,  by  fraudulent  landings  in  obscure  and  private  comers. 
This  occasioned  the  atatutes  of  1  Elfis.  c.  1 1.  and  13  and  U 
Car.  II.  c.  1 1.  S  U.  which  cnaUe  the  crown  by  commisaitm 
to  ascertain  the  limits  of  all  porta,  and  to  asaign  proper 
wharfs  and  quays  in  each  port,  for  the  exduuve  landing  and 
loading  of  merchandise. 

The  erection  of  beacons,  light-houses,  and  sea-marks,  is 
also  a  branch  of  the  royal  prerogative :  whereof  the  first  was 

fsFnid.t.a«.   Ciie.LIJ.U.  i  Madoi.  hbt.  nth.  no. 
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anciently  used  in  order  to  al&rm  the  country,  in  case  of  the 
approach  of  an  enemy  ;  and  all  of  tlicin  are  signally  usefid 
in  guiding  andpreserring  vessels  at  sea  by  night  as  well  as 
by  day.  For' this  purpose  the  king  hath  the  exchiaire  power, 
by  comrabsion  under  his  great  seal',  ta  cause  them  to  be 
erected  in  fit  and  convenient  places",  as  well  upon  the  lands 
of  the  subject  as  upon  the  demesnes  of  the  crown :  which 
power  is  usually  vested  by  letters  patent  in  the  office  of  lord 
high  admiral ".  And  by  statute  8  Elia.  c.  1 3.  the  corporation 
of  the  triidty-house  are  empowered  to  set  up  any  beacons  or 
aea-marks  wherever  they  shall  think  them  necessary  ;  and  if 
theo\rnerofthe  land  or  any  oth^r  person  shall  destroy  them, 
or  shall  take'  down  any  steeple,  tree,  or  other  known  sea- 
mark, he  shall  fbrfnt  100/.  or  in  case  of  inaUlity  to  pay  it, 
shall  be  ijuafaeto  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the 
power  vested  in  his  majesty,  by  statutes  13  CarvII.  c-  4.  and 
39  Geo.  II.  c.  1 6.  of  prohilMting  the  exportation  of  arms  or 
ammunition  out  of  this  kingdom,  under  severe  peaalues :  and 
likewise  the  right  which  the  king  has,  whenever  he  sees  pro> 
per,  of  confining  his  subjects  to  stay  within  the  realm,  or  of 
recalling  them  when  beyond  the  seas.  By  the  common  law", 
every  man  may  go  out  of' the  realm  for  whatever  cause  he 
pleascth,  without  obtaining  the  king's  leave  j  provided  he  is 
under  no  injunction  of  staying  at  home  :  (which  liberty  was 
expressly  declared  in  king  John's  great  charter,  though  left 
out  in  that  of  Henry  III.)  but,  because  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
at  his  pleasure  may  command  him  by  his  writ  tliat  he  go  not 
beyond  the  seas,  or  out  of  the  realm,  without  license ;  and, 
if  he  do  ihc  contrary,  he  shall  be  punished  for  disobeying  the 
king's  command.  Some  persona  there  anciently  were,  that, 
by  reason  of  their  stations^wcrc  under  a  perpetual  prohibition 
of  going  abroad  witliout  license  obtained ;  among  which  were 

tSIiBLIM.    tin.,.  14?.  nSiLija,    4  ton.  nr. 
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icckoaed  aH  peers,  on  ucount  of  their  being  ccnmsdlors  of 
the  crown ;  all  knii^hts,  who  were  bound  1o  defend 
the  IdngdtHn  Irom  invimonB;  dl  ccclesi&stics)  who  [266] 
were  expreesly  confined  by  the  fourth  chapter  of  the 
constitutionB  of  Clarendon,  on  account  of  their  attachment  in 
the  times  of  popery  to  the  see  of  Rome ;  ail  archers  and  other 
artificers,  lest  they  slMuld  instruct  foreiginers  to  rival  us  in  their 
several  trades  and  manu^iurea.  This  was  law  in  the  times 
of  BrittsnF,  who  wrote  in  the  reign  of  Edward  I  ;'and  sir  Edward 
Oofce^' gives  us  many  instances  to  this  eSect  in  the  time  of 
Edward  III.  In  tlic  succeeding  rei^  the  affair  of  travelling 
wore  a  very  different  aspect :  an  act  of  parliament  being  made ', 
forbidding  all  persons  whatever  to  go  abroad  vfithout  license ; 
extefit  only  the  lords  and  other  great  men  of  the  realm  ;  and 
true  and  notable  merchants  i  and  the  king's  sohUers.  But  this  ' 
act  was  repealed  by  the  statute  4  Jac.  I.  c.  1.  And  at  present 
every  body  has,  or  at  least  assumes,  the  liberty  of  going 
abroad  when  he  pleases.  Yet  undoubtedly  if  the  king,  by  writ 
of  ne  exeat  regnum  (10),  under  his  great  seal  or  privy  seal. 


(10)  Itii  Slid  in  lord  B*c«n'i  Ordinances,  N"  89,  that  "towards 
"the  latter  end  (if  the  rei^  of  kin^  James  the  first  this  writ  was  tbougpht 
"  proper  to  be  granted,  not  only  iii  Kspect  of  sttcmpts  prejudicial  to 
"  tlu:  king  and  stslc,  (in  wliich  case  iLe  lord  chancellor  gi'anted  it  on 
"^plication  troin  any  of  the  principal  secretaries,  without  shewing 
"csiujc,  or  upon  such  Informsiiun  as  tiis  lurdslup  tliould  think  of 
"  wei^t,)  but  uldo  in  tlie  case  of  interlopers  in  trade,  great  bankrupts, 
"  in  whose  estates  many  subjects  might  be  interested,  in  duels,  and  in 
"other  cases  that  diS  concern  multitudes  of  tlie  king's  subjects.*' 

But  in  the  yeu  17S4,  brd  Chancellor  Talbot  dectaicd  that  "in  hU 
"  experience  he  never  kne  w  this  writ  of  nc  exeat  rrgnutn  granted  or 
"takenoutwithout  a  bill  first  filed.  It  is  true,  it  w:is  originaUy  a  state 
"  writ,  but  for  some  time,  though  not  very  long,  it  has  been  made  use 
■■of  in  aid  of  the  subjects  for  the  helping  of  tliem  to  justice  i  but  it 
■■ought  not  to  be  made  use  of  where  the  demand  is  entirely  at  law,  for 
"  thfte  the  plaintiff  has  bail,  and  he  ou^t  not  tg  hare  double  bail, 
'•  both  ia  law  and  equity."    3P.fFmt.312. 
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thinks  proper  to  pn^Ut  hiro  firom  to  dcdog ;  or  if  the  king 
sends  a  writ  Vo  taj  man,  when  abrottdt  conunuiding  his  retutn 
(II),  and  in  cither  case  titt  nibjtet  t&iobeys ;  it  is  a  high  cm- 
tem'pt  of  the  king's  prerogative,  for  which  the  ofiettder's  landi 
shall  be  seised  till  he  return ;  and  then  he  is  liable  to  fine  and 
imprisonment*. 

III.  Akother  capflcit]r,  in  which  the  king  is  comidcred  in 
domestic  afikirs,  is  as  the  fountain  of  Justice  and  general  conscr- 
vatorof  the  peace  of  the  kingdom-  By  the  fountain  of  justice  thQ 
law  does  not  mean  the  ouf  Aor  or  on  j«na/,  but  only  the  dM»TAHl«ft 
Justice  is  not  dcriTcd.from  the  king,  as  from  hajree  gift  ;  but 
he  is  the  steward  of  the  public,  to  dispense  it  to  whom  it  is 
due'.  He  is  ncit  the  spring,  but  the  reaervtnr  ;  from  whence 
right  and  eqiuly  are  conducted,  by  a  thousand  channelt> 
'  lo  every  indviduaL     The  original  power  o(,  judicature  by  the 


The  use  and  object  of  this  writ  of  ne  exealregno  in  duUKcry  UprC' 
lent  is  ei&ctly  the  same  u  an  urest  at  law  In  the  commencoiaent 
of  an  action,  vii.  to  prevent  the  party  from  withdrawing'  hia  perton 
and  property  beyond  the  jurisdiction  of  the  court,  before  a  jud^ent 
could  be  obtained  and  carried  into  e lecution  ;  so  where  there  ia  x  suit 
in  equity  for  ft  demand,  for  nhich  the  defendant  cannot  be  arrested  in 
an  action  at  law,  upon  on  affidavit  made  thst  there  ia  reason  to  appre- 
hend that  he  will  lesTc  the  kin^om  before  the  conclusion  of  the  soil, 
thechanceUor  bythiB  writ  will  atop  him,  and  will  conmitliim  to  prison, 
unless  he  producessulRcicntsureUes  that  he  will  abide  the  event  of  the 
suit.  See  2  Onn.  Dig.  313.  The  affidavit  must  staje  sufficient  proof 
of  the  intention  of  the  party  to  po  abroad,  and  the  plaintiff  milst  swear 
that  tfic  defendant  is  indebted  to  him  a  certain  sum,  which  sum  is 
marked  upon  the  writ,  and  for  which  security  must  be  found.  3  Brt. 
STQ.     And  if  this  sum  is  paid  into  court,  the  writ  will  be  discharged. 

1  r«.  yun,  96."     ■  ■ 

(11)  The  exercise  <rf  this  pren^atlve  his  been  lonff  disused,  and  it 
1*  probaUe  that  it  will  never  be  resumed.  For  the  ancioit  leamm^ 
upon  it,  see  3  In^t.  c-  84.  airaJn»t  fnsitivri. 
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fimdainental  principles  of  society,  is  lodged  in  the  society  at 
large:  but  as  it  would  be  impracticable  to  render  complete 
justice  to  every  individual,  by  the  people  in  their  collective 
capacity,  therefore  every  nation  has  committed  that  power 
to  certain  select  magistrates,  who  with  more  ease  and  expe- 
dition can  hear  and  determine  complaints  ;  and  in  England 
this  authority  has  immemorially  been  exercised  by  the  king 
or  his  substitutes. '  He  therefore  has  alone  the  right  of  erect* 
ing  ccurts  of  judicature  :  for,  though  the  constitution  of  the 
kingdom  hath  intrusted  him  with  the  whole  executive  power 
of  the  laws,  it  is  impossible,  as  well  as  improper,  that  he 
should  personally  carry  into  execution  this  great  and  exten* 
sive  trust:  it  is  consequently  necessary,  that  courts  should 
be  erected,  to  assist  him  in  executing  this  power ;  and  equally 
necessary,  that,  if  erected,  they  should  be  erected  by  his 
authority.  And  hence  it  is,  that  all  jurisdictions  of  courts 
are  either  mediately  or  immediately  derived  from  the  crown, 
their  proceedings  run  generally  in  the  king's  name,  they  pass 
under  his  seal,  and  are  executed  by  his  ofhcers. 

It  is  probable,  and  almost  certain,  that  in  very  early  times, 
befon  our  constitution  ai^ved  at  its  full  perfection,  our  kings 
in  person  often  heard  attd  determined  causes  between  party 
and  party  (13).  But  at  present,  by  the  long  and  uniform  usage 
of  many  ages,  our  kings  have  delegated  their  whole  judicial 
power  to  the  judges  of  theif  several  courts ;  which  are  the 
grand  depositaries  of  the  fundamental  laws  of  the  kingdom, 
and  have  gained  a  known  and  stated  Jurisdiction,  regulated 
by  certain  and  established  rules,  which  the  crown  itself  cannot 
now  alter  but  by  act  of  parliament".  And,  in  order  to  main- 
tun  both  the  dignity  and  independence  of  the  judges  in  the 
superior  courts,  it  is  enacted  by  the  statute  13  W.  III.  c.  S. 
that  their  commissions  shall  be  made  (not,  as  formerly,  durante 
bene  /ilaciio,  but)  guamdiu  bene  »e  geaierint,  and  their  salaries 
ascertained  and  established  ;  but  that  it  may  be  lawful  to  re- 
B  S  Hnk.  p.  c.  I. 
(12)  See  3  vol.  41, 
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move  them  on  the  addrsBs  of  both  bouses  of  pu-lkment.  And 
now,  by  the  noble  improvements  of  that  law  in  the  statute 

of  I  Geo.  III.  c.  23.  enacted  at  the  earnest  recom- 
[26S]    mendation  of  the  king  himself  from  the  throne,  the 

judges  are  continued  in  theiroflices  during  their  good 
behaviour,  notwithstanding  nay  demise  of  the  crown,  (which 
was  formerly  held"  immediately  to  vacate  their  seats,)  (13) 
and  their  full  salaries  are  absolutely  secured  to  them  during 
the  continuance  of  their  commissions ;  his  majesty  having 
been  pleased  to  declare,  that  "  he  looked  upon  the  indepen- 
"  dence  and  uprightness  of  the  judges,  as  essential  to  tlie 
"  impartial  administration  of  justice ;  as  one  of  the  best 
"  securities  of  the  rights  and  liberties  of  his  subjects  ;  and 
"  as  most  conducive  to  the  honor  of  the  crown  "." 

I«  criminal  proceedings,  or  prosecutions  for  offences,  it 
would  still  be  a  higher  absurdity,  if  the  king  personally  sate 
in  judgment ;  because  in  regard  to  these  he  appears  in  ano- 
ther capacity,  that  of  firotecutor.  All  offences  are  either 
gainst  the  king's  peace,  or  his  crown  and  dignity;  and  are 
so  laid  in  every  indictment.  For  though  in  their  conse- 
quences they  generally  seem  (except  m  the  case  of  treason, 
and  a  very  few  others)  to  be  rather  offences  agunst  the 
kingdom  than  the  king ;  yet,  as  the  public,  which  is  an  invi- 
sible body,  has  delegated  all  its  power  and  rights,  with 
regard  to  the  execution  of  the  laws,  to  one  visiUe  magistrate, 

w  Lead  Rtjin.  T4T.  i  Cam.  Jaurn.    3  Mar,  ITAI. 

(13)  AU  their  commisiioiu  became  vacuit  upon  the  demise  of  the 
crown,  till  they  were  continued  for  six  months  longer  by  1  Ann.  staL 
1.  c.  B.  When  hi*  majesty  was  pleased  to  malce  the  memorable  decla- 
ration in  the  text,  he  introduced  it  by  observing  i  ■■  Upon  granting'  ne« 
"commiflsionito  the  judges,  the  present  state  of  their  officea  fell  nato- 
"  rally  under  eonside ration.  In  consequence  of  the  late  act,  passed  in 
"  the  reign  of  my  late  glorious  predecessor  Willian  the  third,  for  Mt- 
"  tUng  the  succession  to  the  crown  in  my  family,  their  commiasnos 
"  have  been  made  during  theb-  good  behaviour  i  but  notwithstanding 
"  that  wise  provision,  their  offices  have  determined  upon  the  demise 
"  of  the  crown,  or  at  the  eipirstion  of  six  months  afterwards,  in  ever) 
"instanceof  that  nature  which  has  happened." 
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an  BffKmts  to  that  power,  and  breaches  of  those  rights,  are 
immediately  offences  against  him,  to  vhom  they  are  so  dele- 
gated bj  the  pubUc.  He  ia  therefore  the  proper  person  to 
prosecute  for  all  public  offences  and  breaches  of  the  peace, 
being  the  person  injured  in  the  eye  of  the  law.  And  this 
notion  was  carried  so  br  in  the  old  Gothic  constitution, 
(vher^  the  king  was  bound  by  his  coronation  oath  to  con- 
seire  the  peace,)  that  in  case  of  any  forcible  injury  offered 
to  the  person  of  a  fellow  subject,  the  offender  was  accused 
of  a  lund  of  perjury,  in  having  violated  the  king's  coronation 
oath;  dietbatur  JVegitte  jiirammtum  regit  juratumT.  And 
hence  also  arises  another  branch  of  the  prerogative, 
that  of  fiardoifing  offences ;  for  it  is  reasonable  that  [3G9] 
he  only  who  is  injured  should  have  the  power  of  for- 
giving. Of  prosecutions  and  pardons  I  shall  treat  more  at 
large  hereafter ;  and  only  mention  them  here,  in  this  cursory 
manner,  to  shew  the  constitutional  grounds  of  this  power  of 
the  crown,  and  how  regularly  connected  all  the  links  are  In 
this  vast  chain  of  prerogative. 

In  this  distinct  and  separate  existence  of  the  judiual  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  remov- 
able at  pleasure,  by  the  crown,  consists  one  main  preserva- 
tive of  the  public  liberty  ;  which  cannot  subsist  long  in  any 
state,  unless  the  administration  of  common  justice  be  in  some 
degree  separated  both  Inm  the  legislative  and  also  Irom  the 
executive  power.  Were  it  joined  with  the  legislative,  the 
life,  liberty,  and  property  of  the  subject  would  be  in  the  hands 
of  arbitrary  judges,  whose  deciuons  would  be  then  regulated 
only  by  their  own  opinions,  and  not  by  any  fundamental  prin- 
ciples of  law  ;  which,  though  legislators  may  depart  from, 
yet  judges  are  bound  to  observe.  Were  it  joined  with  the 
executive,  this  union  might  soon  be  an  over-balance  for  the 
legislative.  For  wiuch  reason,  by  the  statute  of  16  Car.  I. 
c.  10.  which  abolished  the  court  of  star-chamber,  effectual 

y  Sivnih.dejaROa()i.L3.c.I.  AnMica  lUerjiiakc  T^iiife  «•  cmdennrd  u  lie 
■xmhait  AiJhrtDthiiiiiarbcrauDd  bilhc  hmgrd  ftic  ttOiCTTr,  fce  wii  Hid  jmiiiin  itum 
l£nw.  c.  L  KC  <-    ADl»«]»,wlicndK     AmliilrTfliyWjlM.  EKPnl.  jlKdw.IU: 
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care  is  uken  to  remove  all  judicial  power  out  of  the  haadft 
of  the  king's  privy  council ;  whoi  ae  then  was  evident  from 
recent  instances,  might  soon  be  inclined  to  pronounce  that  for 
taw,  which  was  most  agreeable  to  the  prince  or  his  officers. 
Nothing  therefore  i^  more  to  be  avoided,  in  a  free  constitu- 
tion, than  uniting  the  provinces  of  a  judge  and  a  miniBter  of 
State.  And  indeed,  that  the  absolute  power,  claimed  aitd 
exercised  in  a  peighbounng  nation,  is  more  tolerable  than 
that  of  the  eastern  empires,  is  in  great  measure  owing  to 
their  having  vested  the  judicial  power  in  their  parliaments, 
a  body  separate  and  distinct  from  both  the  legislative  and 
executive:  and,  if  ever  that  natioo  recovers  its  former 
liberty,  it  will  owe  it  to  the  efforts  of  those  assemblies.  In 
Turkey,  where  every  thing  is  centred  in  the  sultan 
[370]  or  his  ministers,  despotic  power  is  in  its  meridiui, 
and  wears  a  more  dreadful  aspect, 
A  CONSEQUENCE  of  this  prerogative  is  the  legal  ubiquity 
of  the  king.  His  majesty,  in  the  eye  of  the  law,  is  always 
present  in  all  his  courts,  though  he  cannot  personally  distri- 
bute  justice*.  His  judges  are  the  mirror  by  which  the  king's 
image  is  reflected.  It  is  the  regal  office,  and  not  the  royal 
persoU)  that  i;  always  present  in  the  court,  always  ready  to 
undertake  prosecutions,  or  pronounce  judgment  for  the 
benefit  and  protection  of  the  subject.  AAd  from  this  ulnquily 
it  follows,  that  the  king  can  never  be  nonsuit* ;  for  a  nonsuit 
is  the  desertion  of  the  suit  or  action  by  the  non-appearance 
of  the  plaintiff  in  court  (14).  For  the  same  reason  also,  in 
the  forms  of  legal  proceedings,  the  king  is  not  said  to  appear 
by  hit  attomet/,  as  other  men  do ;  for  in  contemplation  of  law 
he  is  always  present  in  court  >>, 

Fboh  the  same  original,  of  the  king's  being  the  fountain 
of  justice,  we  may  also  deduce  the  prerogative  of  issuing 
proclamations,  which  is  vested  in  the  king  alone.  These 
proclamations  have  then  a  binding  force,  when  (as  »r  Edward 
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Coke  (Aierves<)  they  are  grounded  upon  and  enforce  the  hws 
of  the  realm.  For,  though  the  making  of  laws  is  entirely  the 
work  of  a  distinct  part,  the  legislatiTe  branch,  of  the  aovcreign' 
power,  yet  tbe  manner,  time,  and  circumBtancea  of  putting 
those  laws  in  execution  must  frequently  be  left  to  the  discre- 
tion of  the  executive  magistrate.  And  therefore  his  constitu- 
tions or  edicts  concerning  these  points,  which  we  call  procla- 
mations, are  binding  upon  the  subject,  where  they  do  not 
either  contradict  the  old  laws  or  tend  to  establish  new  ones  ; 
but  only  enforce  the  execution  of  such  laws  as  are  already  in 
being,  in  such  manner  as  the  king  shall  judge  necessary. 
Thus  the  established  law  is,  that  the  king  may  prohibit  any 
of  his  subjects  from  leaving  the  realm :  a  proclamation  there- 
fort  forbidding  thb  in  general  for  three  weeks,  by 
laying  an  embai^  upon  all  shipping  in  time  of  war^  [^''0 
will  be  equally  binding  as  an  act  of  parliament, 
because  founded  upon  a  prior  law.  But  a  proclamation  to 
lay  an  embargo  in  time  of  peace  upon  all  vessels  laden  with 
wheat  (though  in  the  time  of  a  public  scarcity)  being  con- 
trary to  law,  and  particularly  to  statute  22  Car.  11.  c.  13.  the 
advisers  of  such  a  proclamation,  and  all  persons  acting  under 
it,  found  it  necessary  to  be  indemnified  by  a  special  act  of 
parliament,  7  Geo.  III.  c.  7.  A  proclamation  for  disarming 
papists  is  also  binding,  being  only  in  execution  of  what  the 
legislature  has  first  ordained :  but  a  proclamation  for  allowing 
arms  to  papists,  or  for  disarming  any  protestant  subjects,  will 
not  bind ;  because,  the  first  would  be.  to  assume  a  dispensing 
power,  the  latter  a  legblative  one ;  to  the  vesting  of  either  of 
which  in  any  single  person  the  taws  of  England  are  absolutely 
strangers.  Indeed  by  the  statute  3 1  Hen.  VIU.  c.  8.  it  was 
enacted,  that  the  king's  proclamations  should  have  the  force 
of  acts  of  parliament :  a  statute,  which  was  calculated  to  intro- 
duce the  most  despotic  tyranny ;  and  which  must  have  proved 
fatal  to  the  liberties  of  this  kingdom,  had  it  not  been  luckily 
repealed  in  the  minority  of  his  successor,  about  five  years 
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IV.  Tbs  king  is  likewise  the  fbuntun  of  honor,  of  office, 
md  of  privilege :  and  this  in  a  diRisrent  sense  from  that  where- 
in h?  is  staled  the  ftmntain  of  justice ;  for  here  he  ts  really 
the  parent  of  them.  It  is  impossible  that  goremraent  can  be 
miuntained  without  a  due  subordination  of  rank ;  that  the  ' 
people  may  know  and  distinguish  such  as  are  set  over  them, 
in  order  to  yield  them  their  doe  respect  and  obedience ;  and 
dso  that  the  officers  themselves,  being  encouraged  by  emu- 
lation and  the  hopes  of  superiority,  may  the  better  discharge 
their  functions :  and  the  law  supposes,  that  no  one  can  be  to 
good  a  judge  of  their  several  merits  and  services,  as  the  king 
lumself  who  employs  them.  It  has  therefore  intrusted  with 
him  the  sole  power  of  conferring  dignities  and  honors,  in 
confidence  that  he  will  bestow  them  upon  none,  but  such  as 
deserve  them.  And  therefore  all  degrees  of  nobility, 
£3733  of  knighthood,  and  other  titles,  are  received  by  im- 
mediate grant  from  the  crown:  either  expressed  in 
writing,  by  writs  or  letters  patent,  as  in  the  creations  of  peers 
and  baronets ;  or  by  corporeal  inTcstiture,  as  in  the  creation 
6f  a  simple  kni^t. 

Fkom  the  same  principle  also  arises  the  prerogative  of 
erecting  and  disposing  of  offices:  for  honors  and  offices  are 
in  their  nature  convertible  and  synonymous.  All  offices 
under  the  crown  carry  in  the  eye  of  the  law  an  honor  along 
with  them ;  because  they  imply  a  superiority  of  parts  and 
abilities,  being  supposed  to  be  always  filled  with  those  that 
are  most  able  to  execute  them.  And,  on  the  other  hand,  all 
honors  in  their  origin^  had  dtlties  or  offices  annexed  to 
them !  an  earl,  comee,  was  the  conservator  or  governor  of  a 
county;  and  a  knight,  milet,  was  bound  to  attend  the  king 
in  his  wars.  For  the  same  reason  thcrefok-e  that  honors  are 
in  the  disposal  of  the  king,  offices  ought  to  be  so  likewise ; 
and  as  the  king  may  create  new  titles,  so  may  he  create  new 
offices  ;  but  with  this  restriction,  that  he  cannot  create  new 
offices  with  new  fees  annexed  to  them,  nor  annex  new  fees 
to  old  offices;  for  this  would  be  a  tax  upon  the  subject,  whioh 
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ramot'beimpoaedbutbyactofpu'liaineiitr  Wherefore,  in 
13  Hen.  IV,  a  new  office  being  created  by  the  king's  letters 
patent  for  measuring  cloths,  with  a  new  fee  for  the  same,  the 
letters  patent  were,  on  account  of  the  new  fee,  revoked  and 
declared  void  in  parltameat. 

Upon  the  same,  or  a  like  reason,  the  king  has  also  the 
pren^ative  of  conferring  privileges  upon  prirate  persons. 
Such  as  granting  place  or  precedence  to  any  of  his  subjects 
( 1 5),  as  shall  seem  good  to  his  mj^  wisdoms :  or  such  as 
coDvertii^  aliens,  or  persons  bom  out  of  the  king's  domi>- 
nions,  into  denizens ;  whereby  some  very  considerable  pri- 
vilegea  of  natural-bom  subjects  are.  conferred  upon  them. 
Such  also  is  the  prerogative  of  erecting  corporations  t 
whereby  a  number  of  private  persona  are  united  and  knit 
together,  and  enjoy  many  liberties,  powers,  and  immunities 
in  their  politic  capacity,  which  they  were  utterly 
incap^e  of  in  their  natural.  Of  aliens,  denizens,  [273] 
natural-bora,  and  naturalized  subjects,  I  shall  speak 
more  largely  in  a  subsequent  ch^iter ;  as  also  of  corporations 
at  the  close  of  this  book  of  our  commentaries.  I  now  only 
mention  them  incidentally,  in  order  to  remark  the  king's 
prerogative  of  making  them ;  which  is  groimded  upon  this 
foundation,  that  the  king,  having  the  sole  administration  of 
the  government  in  his  hands,  is  the  best  and  the  only  judge, 
in  what  cqiacities,  with  what  privileges,  and  under  what 
distinctions,  his  people  are  the  best  qualified  to  serve,  and  to 
act  under  him.  A  principle,  which  was  carried  so  far  by 
the  imperial  law,  that  it  was  determined  to  be  the  crime  of 

tt\*K.Hi. t    4  low.  Ml. 

(15)  Th«  king  by  the  comraon  l*vr  could  have  created  a  duke,  earl, 
&c  Mid  could  have  given  him  precedence  before  all  others  of  the  sune 
rank,  a  prerogative  not  unfrequently  exerciied  in  ancient  times ;  but  it 
wM  Kitruned  by  the  31  Hen.  VIII.  c.  10.  which  settle*  the  place  or 
pMcedenceofall  the  nobility  and  peat  officers  of  state.  Thiastatnte 
does  not  extend  to  Ireland,  where  the  king  still  retains  his  pren^ative 
without  any  restriction,  except  the  dread  of  (he  nnpopiUariiy  which 
wguldngwresult  from  the  exertion  of  it 


273  THE  RIGHTS  BOOK  t 

sacrilege,  even  to  doubt  whether  the  prince  had  appointed 
properofficera  in  the  state''. 

V.  Akother  tight,  in  which  the  laws  of  England  consi- 
dered the  king  with  regard  to  domestic  concerns,  ia  as  the 
arbiter  of  commerce.  By  commerce,  I  at  present  mean 
domestic  commerce  only.  It  would  lead  me  into  too  large  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
trade,  its  privileges,  regulations,  and  restrictions ;  and  would 
be  also  quite  beside  the  purpose  of  these  commentaries,  which 
are  confined  to  the  laws  of  England  :  whereas  no  municipal 
laws  can  be  sufficient  to  order  and  determine  the  vety  exten- 
sive and  complicated  affairs  of  traffic  and  merchandise ; 
neither  can  they  have  a  proper  authority  for  this  purpose. 
For,  as  these  are  transactions  carried  on  between  subjects 
of  independent  states,  the  municipal  laws  of  one  will  not  be 
regarded  by  the  other.  For  which  reason  the  affairs  of 
commerce  are  regulated  by  a  law  of  their  own,  called  the 
law  merchant  or  lex  mereatoria,  which  all  nations  agree  in 
and  take  notice  of.  And  in  particular  it  is  held  to  be  part  of 
the  law  of  England,  which  decides  the  causes  of  merchants  by 
the  general  rules  which  obtain  in  all  commercial  countries; 
and  that  often  even  in  matten  relating  to  domestic  trade, 
as  for  instance  with  regard  to  the  drawing,  the  acceptance, 

and  the  transfer,  of  inland  bills  of  exchange  >. 
[37-42         With  us  in  England,  the  king's  prerogative,  so 
far  as  it  relates  to  mere  domestic  commerce,  will 
tall  principally  under  the  following  articles : 

First,  the  establishment  of  public  marts,  or  places  of 
buying  and  selling,  such  as  markets  and  fairs,  with  the  tolls 
thfereunto  belonging.  These  can  only  be  set  up  by  virtue  of 
the  king's  grant,  or  by  long  and  immemorial  usage  and 
prescription,  which  presupposes  such  a  grant  k.  The  limita- 
tion of  these  public  resorts,  to  such  time  and  such  place  as 
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may  be  most  conTcnioit  for  the  neighbourhood,  forma  a  put 
of  economics,  or  domestic .  polity ;  which,  considciing  the     , 
kingdom  as  a  large  iamily,  and  the  king  as  the  master  of  it,  he 
clearlf  has  a  right  to  dispose  and  order  as  he  pleases. 

Secoh DLT,  the  regulation  of  weights  and  measures.  These, 
for  the  .advant^e  of  the  public^  ought  to  be  universally  the 
same  throughout  the  Idngdom  ;  being  the  general  critericma 
which  reduce  all  things  to  the  same  or  an  equivalent  value. 
But,  as  we^ht  and  measure  are  things  in  their  nature  artutrary 
and  uncertain,  it  is  therefore  expedient  that  they  be  reduced  to' 
some  fixed  rule  or  standard :  which  standard  it  is  imposuble  to 
6x  by  any  written  law  or  oral  proclamation  ;  for  no  man  can, 
by  words  only,  ^ve  another  an  adequate  idea  of  a  foot-rule,  or 
a  pound-weight.  It  is  therefore  necessary  to  have  recourse  to 
some  visible,  palpable,  material  standard ;  by  farming  a  compa- 
rison with  which,  all  weights  and  measures  may  be  reduced  to  one 
uniform  size:  and  the  prerogative  of  fixing  thiastandard  our  anci- 
ent law  vested  in  the  crown,  as  in  Normandy  it  belonged  to  the 
dukei.  Thbstandardwasoriginallykeptat Winchester:  andvre 
Jind  in  the  laws  of  king  Edgari^,  near  a  centui^  before  the  con- 
<|uest,  an  injunction  that  the  one  measure,  which  was  kept  at  Win- 
<diester,Bhouldbeobservedthroughauttherealm.  Moatnatioiu 
have  regulated  the  standard  of  measures  of  length  by 
comparison  with  the  parts  of  the  human  body ;  as  the  [S7J] 
palm,  the  hand,  the  span,  the  foot,  the  cubit,  the  ell, 
fuAui,  or  arm,)  the  pace,  and  the  fathom.  But,  as  these  are  of 
different  dimensions  in  men  of  different  proportions,  our  ancient 
histerians"  inform  us,  that  a  new  standard  of  lon^tudinal  me»- 
aure  was  tscertained  by  kiag  Henry  the  first ;  who  commanded 
that  the  vhw  m  ancient  ell,  which  answers  to  the  modern  yard, 
should  be  mvle  of  the  exact  length  of  his  own  arm.  And,  one 
standard  of  measures  of  length  being  gained,  all  others  are 
easily  derived  from  thence ;  those  of  greater  length  by  multi- 
pIy^S>  *^^  <>^  ^^  ^y  subdividing,  that  origii>al  standard. 

IGr.Coiuiiini.e.  IS.  d  WiU.  Mikntb.  in  •Itk  Soft  I.  Spite- 

n  ap.  t.  R«ii.  L  ipol  WilUn.  M9. 
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Thps.  bf  the  tUsatt  called  r oa^ontto  iiAwnM  H  furtiearum, 
five  rardi  md  a  half  make  %  pecch ;  and  the  yard  is  lubdlTidad 
intQ  thi<ee  fiiGt,  and  eaclt  loot  into  twelve  incba  >  ^rtuch  ia^ea 
will  be  each  of  (he  lea^  of  tbree  graisB  of  bwief .  Suficr* 
ficial  meaiure*  are  derived  by  sqaaring  thoae  of  length  ;  and 
meaiurcs  of  capacitr  hy  culnng  them-  The  atqndard  of  weights 
was  originally  taken  from  corns  of  wheat,  whence  the  lowea 
detwtnination  of  weights  we  have  is  still  called  a  grain ;  thiriy- 
two  of  which  are  directe^i  by  die  statute  called  eam/iontio  nm- 
liTurum,  to  compose  a  penny  weight,  whereof  twenty  make  ao 
ounce,  twelve  ounces  a  pound,  and  so  upwards.  Aad  upon 
these  piiociplet  the  first  i^baxlaTds  were  made  ;  whicli,  beii% 
originaUy  so  fixed  by  the  crown,  their  subsequent  r^;ulatioiis 
have  been  generally  made  by  the  king  in  parliament.  Thus, 
under  king  Richard  I,  in  his  pMUament  holden  at  Westmia- 
Bter,  ^.  D.  1 197,  it  was  ordained  that  there  should  be  aalf  oat 
weight  and  one  measure  throughout  the  kingdom,  and  that  the 
custody  of  the  assise  qt  standard  of  weights  and  measures 
.  ^ould  be  tommitted  to  ceiUwi  persons  in  eYKfj  uty  and 
borough";  from  whence  the  ancient  office  of  the  king's 
lUnagar  Beema  to  have  been  derived,  whose  duty  k.w>«,  for  a 
certain  fee,  to  measure  all  cloths  made  for  sale,  tiH  the  office 
was  abolished  by  the  statute  1 1  fc  13  W.  III.  c.  90.  In  king 
Jolm's  time  this  ordinance  of  kingf  Ricbwd  was  fre- 
[376]  quently  dispensed  with  for  moneyp ;  which  occasioned 
a  provlaion  to  be  made  tac  enforcing  it,  in  the  great 
charters  of  king  John  and  liis  son^.  These  original  standaidi 
msre  called  fumdu*  rtgur,  and  Mmtum  domild  ngu  • ;  and  are 
directed  by  a  variety  of  subsequent  ataiutcs  to  be  kept  in 
the  exchequer,  and  all  weights  and  measures  to  be  nade  em^ 
ibrmablc  thereto'.  But,  as  sir  Edward  Coke  obaervea* 
though  this  hath  so  often  by  audiority  of  parliament  bco 
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taacted,  jvtit  could  ncTer  be  effected ;  «6  fordbfe  i4  twt&iti 
whfa  the  mnldtodfl  (Ifi).  ' 

Thisdlt)  as  DUHiey  ii  the  nedium  or  commerce,  it  is  thci 
fein^e  pterog&tJTe,  u  the  arbiter  of  domestic  commerce*  to 
give  it  atithoiity  or  nuke  it  current.  Mone^  ia  an  oniversal 
medium,  or  common  standardt  by  comparltou  «ith  which  the 
Mne  of  all  merchahdiK  may  be  ascertained :  or  it  ia  a  sign, 
vhich  represents  the  respective  values  of  all  commo<tttie9. 
Metals  ta«  well  calculated  for  this  si^,  because  they  are 
durable  and  are  capable  of  many  subdivisions :  and  a  precious 
metal  is  still  better  calculated  for  this  purpose,  because  it 
is  the  moat  portable.  A  metal  is  also  the  most  proper  for  « 
common  measure,  because  it  can  easily  be  reduced  to  th« 
same  standard  in  all  nations:  and  every  particular  nation 
fixes  on  it  iu  own  impression,  that  the  weight  and  standard 
(wherein  consists  the  intrinsic  value)  may  both  be  luiown  by- 
inspection  only. 

As  the  quantity  of  precious  metals  increases,  that  is,  ih6 

more  of  them  there  is  extracted  from  the  mine,  this  universal 

,  medium  or  common  sign  will  sink  in  value,  and  grow  less 

(16)  The  regulatioa  of  wei^its  snd  meunKs  cmnot  ^tli  propriety 
he  referred  to  the  Ung*!  pRrofatiTe;  Jbr  from  magna  tiarta  to  A» 
pretent  time  diere  are  ibove  twen^  >cti  of  parliunent  to  fix  asd 
Cktablilh  die  standard  niduiufbniiity  of  weight!  and  meuurei.  TWri 
Important  cues  upon  this  (ubject  have  lately  been  determined  by  the 
court  of  Idng**  bench  tone  was,  that  shhougfa  there  had  been  acuMom 
in  ■  town  to  sell  butter  by  eighteen  oiineei  to  Ac  poond,  yet  die  jofy 
of  die  comt-leet  woB  not  jmtiiied  ia  MtMng  the  butter  of  a  pCTsas' 
who  hM  pounds  [eii  tbin  that,  bU  more  thin  listeen  ounces  eadii 
the  itatutahle  weight.  3.T.  S.  3^1.  In  the  other  it  wu .determined, 
that  no  practice  or  u»ge  could  countemil  the  ttatutei  23  Cir.  II.  c  S. 
and  23  ind  2S  Car.  II.  c.  13.  which  enact,  that  if  any  perKm  ibill  either 
■ell  or  buy  grain  or  nh  by  my  other  meuure  than  die  Winchester 
faiwhel,  he  shall  fbrfeit  forty  aUUinga,  and  alio  the  value  of  the  grtinoe 
■alt  ao  lold  orbot^t;  one  half  to  die  poor,  the  other  to  the  ill  ~ 
The  Xing  ia)lMajfr,*T.Jt.7S0.    ST.  if.  353. 
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precious.  Above  ti  thousand  mUlioiuoFbiimon  are  cakolated 
to  have  been  imported  into  Europe  from  America  within  Icu' 
than  three  centuries :  and  the  quantity  ia  d^y  iucreaaing. 

The  consequence  is,  that  more  money  must  be  giiven 
^377]    DOW  for  the  same  commodity  than  was  given  aa 

hundred  years  ago.  And,  if  any  accident  were  t* 
dimitush  the  quantity  or  gold  and  silver,  their  value  would 
proportionably  rise.  A  bors^,  that  was  formerly  worth  tea 
pounds,  is  now  perhaps  worth  twenty ;  and,  by  any  failure  of 
current  specie,  the  price  may  be  reduced  to  what  it  was. 
Yet  is  the  horse  in  reality  neither  dearer  nor  cheaper  at  one 
time  than  another :  for,  if  the  metal  which  constitutes  the 
coin  was  formerly  tmce  as  scarce  as  at  present,  the  com- 
modity was  then  as  dear  at  half  the  price,  as  now  it  ia  at  the 
whole  Cl7)- 

(17)  In  considering  the  piice*  of  wtiele*  in  ancient  timei,  Rgird 
muit  slwaya  be  had  to  the  wei|[^t  of  the  shilling,  or  the  qusotity  of 
ailver  which  it  cantained  Kt  difierent  periods.  From  the  conqueit  till 
the  30th  yew  of  £dw.  III.  a  pound  sterling  wis  actually  &  pound  troy 
weight  of  nlver,  which  wu  divided  into  twenty  ihillingi ;  ao  if  tea 
pounds  It  that  time  were  the  price  of  ■  hone,  the  tame  quantity  of 
silrer  waa  paid  for  it  u  i*  now  given,  if  iu  price  1*  tbir^  ponadi. 

Thia,tberefore  i*  one  great  cauae  of  the  apparent  diSetence  in  the 
price*  of  commoditiea  in  ancient  and  modem  timei.  About  the  year 
1347.  Edward  III.  coined  twenty-two  ahiUingi  out  of  ■  pound ;  and 
five  years  afterwarda  be  coined  twentj-fii-c  shillinga  out  of  the  same 
quantity.  Henry  V.  in  the  beginning  of  hia  reign,  divided  die  pouad 
into  thir^  abllUnga,  and  then  of  consequence  each  ahilling  was  double 
the  Wright  of  a  ahilling  at  present  Henry  VII.  inaeaaed  the  munber 
to  hity,  which  waa  the  ttandard  number  till  the  beginning  cf  the  rrign 
ofElizabeth.  She tbencoinedapoundofaterlingsilTCFinto  iix^-tw» 
■hillingi,  which  diviaion  has  ever  aince  remained  without  alteratioD  i 
ao  every  ounce  of  coined  ailrer  since  that  time  baa  been  equal  to  five 
shilUnga  and  two-pence.  fSee  Money  in  i/ie  Index  tt  Hume's  Sitt.) 
Dr.  Adam  Smith,  at  the  eodof  biaGntvvluiiw,  has  given  tablea  q>e- 
dfying  the  average  pricea  of  wheat  for  five  hundred  and  fif^  years 
back,  and  has  reduced  for  each  year  the  money  of  that  time  into  the 
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'The  c<niuiie  of  money  is  in  all  states  the  act  of  the  sove- 
reign power ;  for  the  reason  just  mentioned,  that  its  value 
map  be  known  on  inspection.  And  with  respect  to- coinage 
in  general,  there  are  three  things  to  be  considered  therein  ; 
ttie  materials,  the  impression,  and  the  denomination. 

-  WiTB  regard  to  the  materials,  sir  Edward  Coke  lays  it 
Aiwn*,  that  the  money  of  England  must  either  be  of  gold 
«r  sUrer:  and  none  other  was  ever  issued  hy  the  royal  autbo- 


DUHiey  of  the  pment  daj.  Bat  in  hit  cilculation  be  hu  eaUed  the 
found  ilnceEliz&beth's  time.  HityihiUing*.  Tiking  itat  that  rate,  we 
nay  easily  find  tbe  equivalent  in  modem  money  of  any  lum  in  ancient 
thne,  if  we  know  the  munber  of  (hillings  which  weighed  a  pound,  by 
thii  simple  rule :  ■■  the  number  of  shillings  in  a  pound  at  that  time  i* 
to  sixty.  BO  is  any  iiim  «t  that  time  to  its  equivalent  at  preaent :  ai  (or 
iartance,  in  the  time  of  Henry  V.  m  thirty  ahiUingi  are  to  sixty  shillings 
no.w,  so  tea  pounds  then  were  equal  to  twenty  pounds  of  present 
money.  The  increase  m  the  quantity  of  the  precious  metals  doea  not 
necessarily  increMc  the  price  of  articles  of  commerce  i  fbr  if  the  quan< 
tities  of  theie  articles  are  augmented  in  the  same  proportion  as  the 
quantity  of  money,  it  is  clear  there  will  be  the  same  use,  demand,  or 
price  for  money  a*  before,  and  no  effect  will  be  produced  in  the  price 
•f  commodities. 

If  ^d  and  silver  could  have  been  k^  iu'  the  country,  the  immense 
increaie  of  paper  cunen^,  or  aubstitotion  of  paper  for  coin,  would  hare 
diminished  its  value,  and  have  increased  the  prices  of  labor  and  com- 
modities far  beyond  the  effect  that  has  been  produced  by  the  discovery 
of  the  mines  in  America.  The  effect  they  have  produced  is  general,  and 
extended  to  the  wbide  wcMd ;  but  the  increase  of  our  paper  has  only 
k  tendency  to  lessen  the  value  of  moaey  at  home,  whicb  never  can  take 
place  to  any  great  degree,  as  it  will  naturaUy  seek  a  better  market,  or 
be  carried  where  more  will  be  given  for  it  i  and  by  the  substitution  of 
a  cheaper  medium  of  commetce,  die  difference  in  value  is  added  to  the 
capital  or  to  the  real  strcsigth  of  the  nation.  Gold  sod  ^ver  form  so 
inugnificant  psft  of  the  real  westtb  of  a  eonmercisl  country.  The 
whole  quantity  of  specie  in  the  ctnmuy  has  been  estimated  at  about 
twenty  millious  oidy,  much  less  than  what  is  raised  in  one  year  foe  the 
support  of  gQvenmeot. 
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ntf  tiU  1073.  whtn  eopr«r  &nl:dBf»  tnd  half-VMrnmra 
coined  by  kisg  Charle*  the  ■eooodt  tnd  ordered  hj  procfak* 
BMtion  to  be  cart«nt  iit  M  ^rmcBts,  uHdier  the  nkn  of  ns- 
pence,  Hid  not  othenriee'  But  ttus  copper  coin  is  not  npoM 
the  aam€  foodftg  «ritb  the  other  in  man^  reject*)  pnrtie«' 
kaiy  with  re^rd  to  the  offentc  of  comiterfcUiDg  ifc.  And,  at. 
W  the  silver  coiflr  it  m  enacted  bf  sUtaM  14  Goo.  III.  c.  49. 
that  no  tender  of  iwyment  in  silver  moiMif,  eceeeteg  tw*utj' 
five  pounds  at  one  time,  shall  be  a  suSdent  tender  in  law, 
for  more  than  its  raliie  by  weight,  at  the  rate  of  St.  3d.  u 
oonce  (IB). 

As  to  the  impressioDt  the  stamping  tlMr««f  it  the  anqseS' 
tionable  prerogatiTe  of  die  crown :  for,  though  divers  bishopi 
and  monasteries  had  formerlj'  the  ptivilege  ofcoiningmone]') 
yet,  as  sir  Matthew  Hale  observes*;',  this  was  usually  done 
by  special  grant 'front  the  lung,  or  by  prescriplisii^ 
[37^3  which  supposes  one ;  and  theretbt^  was  derived  front, 
and  not  in  derogation  of,  the  myal  prerogative.  Bfe- 
sides  that  they  bad  only  the  profit  of  th&  coinage,  and  not 
the  power  of  instituting  eithei*  the  impression  or  denomina- 
tion;  but  bad  usually  the  stamp  sent  them  from  the  exche- 
quer. 

Tre  denomination,  or  the  value  for  which  the  coin  k  t» 
pass  current,  is  likewise  in  the  bveaU  of  the  king ;  and,  if 
any  unusual  pieces  are  coinedi  that  value  must  be  ascertained 
by  proclamation.  In  order  to  fix  the  value,  the  weight  and 
the  fineness  of  the  metal  are  to  be  taken  into  consideration 
together.  When  a  given  weight  of  gold  or  silver  is  of  a 
given  fioenesB,  it  is  then  of  the  true  standard-*,  and  called 


(18)  Thii  WM  a  elmiae  in  a  temponry  act,  irtiich  wu  continued  tlB 
2783.  innce  which  time  1  do  not  find  that  it  hu  been  revived. 
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Mtertii^  or  sterfiDg  metal;  a  budc  ibr  wUeh  dicve  are 
vuious  reaaoos  giwa  r,  but  noae  of  them  entirely  uUBfactory. 
And  of  this  sterling  or  eateriiti^  mcial  aH  the  coin  of  the 
kiogdom  sMtt  fee  made,  bf  the  statwte  3j  £dw.  III.  c.  13. 
Sp  that  die  kang'a  prarogtUiTe  wemeth  not  to  extend  to  the 
debaung  or  enJiaMcing  thf  ndue  of  the  coin,  below  or  obore 
the  steiftig  value  * :  though  ur  Matthew  Hale  •  i^pean  to  be 
of  another  ofrinipii  (t  l^   The  king  nia3r  alao^  by  hi*  proclanu- 


«  mi  dafnd  ftom  ihc  EtutOitgl, 


(19)  Dr.  AdMD  Smith,  in  his  ineit4inkb1e  work,  the  Inquiry  into  the 
Htture  wid  Cauteg  of  the  Wetlth  of  Nitioni,  1  vol.  39.  tells  ui,  Ihkt  the 
"  EngliBh  pooad  ■terUng'  in  Qie  time  of  Edw.  I.  contained  >  pound 
"  Towcr-weif^t  of  lUver  of  a  iBiawn  flnelie*.  The  Towar  pound 
"  leemi  to  have  been  lomething  more  thui  the  Homui  pound,  and 
"  lomcthing  leu  thin  the  Troyea  pound.  Thii  laat  wia  not  introduced 
"into  the  mint  of  En^and  till  the  Ifith  of  Hen.  VIII.  The  French 
•■  livre  contained  in  the  tinie  of  Charlemipie  a.poond  Troyea  weight 
,"  of  ittrer  of  a  knowii  fineoaH.  The  f*ir  of  Troyea  in  Champaifn  wm 
"  at  that  tine  frequented  by  ail  the  nationa  of  Europe,  and  the  weig^ta 
"  and  meaawea  of  K>  faOMW  a  nark^t  wore  generally  known  and 


(30)  Cavden,  inluadeaet^timof  Sotrtlabd,  la^i  that  it  hai  been 
erroneouily  auppoted  that  the  word  sterling  conci  from  Stirling  in' 
Shetland.  4  Gatntmi*  MfM.  tm*  JagU  Xl*trtiKgi  ab  iritMoff  titu  w/ea- 
nf»tt/atu  tt  afpeilati*,  fUM  ff»Aaaaa»  rta  ad  vgtmimt  in  *^tmfittltatem 
rtdignJiim  prinvu  evcmil,  rt  f^MMatfi  mtmnti*  J^twUngi  U  anti^ 
teriftit  ttmftr  cmd^uMur.     P.  11. 

(31)  Lord  Hale  rcfera  to  the  aaae  of  mixed  mon^  n  Dariei'a 
Reporti,  4&  in  aupp«it  of  bii  epiaion.  A  peiaon  in  Irelaad  had 
keriowed  XVU.  of  ateriiog  mmiet,  lad  had  gi^an  a  bond  to  repay 
it  on  a  certain  future  day.     Iq  the  mean  time  quoea  Elis-  fer  the 
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tion,  le^iaUe  fomi^n  c<nn,  and  make  it  current  here ;  declar- 
ing at  what  value  it  shall  be  taken  in  payments  >>.  But  this, 
I  apprehend,  ought  to  be  by  compatiBan  with  the  standard  of 
our  own  ctnn ;  otherwise  the  consent  of  parliament  will  be 
necessary.  There  is  at  present  no  such  legitimated  money ; 
Portugal  coin  being  only  uirrent  by  prirate  content, 
^STSj  so  that  any  one  who  pleases  may  refuse  to  take  it  in 
payment.  The  king  may  also  at  any  time  decry,  or 
'  cry  down,  any  coin  of  the  kingdom,  and  make  it  ho  longer  cur* 
renf^  (23). 

V.  The  king  is,  lastly,  conudered  by  the  lavs  of  England  >& 
the  head  and  supreme  gavernor  of  the  national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is 
founded  is  matter  rather  of  divinity  than  of  law.  I  shall  there- 
fore only  observe  that  by  statute  36  Hen.  VIII.  c.  1.  (reciting 
that  the  king's  majesty  justly  and  rightfully  is  and  ought 
to  Ik  the  supreme  head  of  the  church  of  England ;  and  ao 
had  been  recognised  by  the  clergy  of  this  kingdom  in  their 
convocation)  it  is  eitacted  that  the  king  shall  be  reputed  the 


purpose  of  paying  her  arnrin  and  creditors  in  Ireland,  hid  ccnned 
nixed  or  but  mon^y,  and  by  ber  proclBnation  had  onkred  It  to  pau 
current,  and  had  cried  down  the  rormer  coin.  The  debtor  on  the 
appointed  day  tendered  100^.  in  this  base  ndn ;  and  it  waa  determined 
upon  great  condderation  that  it  vu  a  legal  tender,  and  that  the  lender, 
wa*  obliged  to  receive  it:  natural  equity  would  have  given  a  differ- 
ent decision. 

This  act  of  queen  Etiialietb  does  hot  ill  earreapond  with  the  flatterii^ 
inscription  upon  her  tomb :  SrUgio  rtfirmaia,  pttxjuaiata,  tnonaa  td 
nnmt  valirttti  r«ineta,  (ft.    2  Inat.  578. 

{23)  AUoSccrs  of  the  revenue  are  required  to  cut  every  {riecc  of 
gold  CMn  tendered  to  then,  if  it  ia  not  of  the  current  v^gltt  according 
to  the  king**  prodamation  U  Geo.  III.  c.  70.  And  by  13  Geo.  III.  c.  71- 
any  parson  may  cut  couBlerfeit  gold  noney,  or  what  hM  been  unU#- 
fully  ditniniibed. 
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only  Bupreme  bead  in  euth  of  the  church  of  England*  and 
•hall  have  annexed  to  th«i  imperial  crovn  of  this  realm,  aa 
well  the  title  and  ttyle  Uiereof,  as  all  juriadictions,  authori> 
ties,  and  commodities,  to  the  aaid  dignity  of  supreme  head 
of  the  church  appertaiidng.  And  another  atatute  to  the  same 
purport  was  made,  1  Eliz.  c.  I.  (33) 

Ik  virtue  of  this  authority  the  king  convenes,  prorogues, 
nstralns,  regulates,  and  dissolves  all  ecclesiutlcal  synods 
or  convocations.  This  was  an  inherent  prerogative  of  the 
crown,  long  before  the  time  of  Henry  VIII,  as  appears  by 
the  sUtute  8  Hen.  VI,  c.  I.  and  the  many  authors,  both 
lawyers  and  historians,  vouched  by  sir  Edward  Coke^.  So 
that  the  statute  33  Hea.  VIII.  c.  19.  which  restrains  the 
convocation  from  making  or  putting  in  execution  any  canons 
repugnant  to  the  king's  prerogative,  or  the  laws,  customs, 
and  statutes  of  the  realm,  was  merely  declaratory  of  the  old 
common  law*:  that  part  of  it  only  being  new.  which  make* 
the  king's  royal  assent  actually  necessary  to  the  validity  of 
every  canon.  The  convocation  or  ecclesiastical  synod,  in 
England,  differs  considerably  in  its  constitution  from  the 
synods  of  other  christian  kingdoms :  those  consisting  wholly 
of  bishops  i  whereas  with  us  the  convocation  la  the  miniature 
of  a  parliament,  wherein  the  archbishop  presides 
with  regal  state;  the  upper  house  of  bishops  repre-  [380] 
Bents  the  house  of  lords{  and  the  lower  house,  com- 
d  4  iiuL  M,  lu.  *  11  a«p.  n. 


(33)  Ai  queen  Mtiy  by  1  &  3-Ph.  ti  M.  c.  S.  had  repealed  ill  the 
statute!  made  in  the  time  of  her  father  derogttcay  to  the  lee  of  Rome, 
and  had  fully  reuuuted  the  pope  in  ill  bis  former  power  and  juri*dic> 
tion  in  this  country )  queen  Elizabeth,  to  ihew  her  attachment  to  tb» 
pToteatant  cause,  by  the  firat  parliamentary  act  of  her  reign  repealed 
'  thi*  statute  of  q^ieen  Mary,  and  revived  ill  the  statutes  relating  to  the- 
churcb  paasedinthetimeof  Hrnpy  VIII,  Tliii  proves  how  little  at 
that  lime  deptenited  upon  the  authority  of  parliunent,  which  could 
accede  to  such  inunenae  revolutions  in  tfaccauraeof  fouror  fiveyean- 
voi.  1,  47 
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poMd  of  rcpresentatiTes  of  the  sevenl  dioccKS  at  Urgcj  and 
of  each  puiicuUr  chapter  therein,  membles  the  house  of 
commotw  with  tU  knights  of  the  shiK  and  burgessu''.  This 
fionstitution  is  said  to  be  owing  to  the  policy  of  Edward  I : 
who  thereby  at  one  and  the  same  time  let  in  the  inferior 
clergy  to  the  privileges  of  forming  ecclesiastical  cancms, 
(which  before  they  had  not,)  and  also  introduced  a  method 
of  taxing  ecclesiastical  Benefices,  by  conaent  of  cfmroca- 
.tioni(34). 

rinthcfitl  rfSwrdm.wlim  A»  trclc.  ardrtiuIin,ont  sTirUehlicbiHal^emT 

duda (brnisBF  oTUiE  Inndnof (be iFgtr  taipub' 

Imoot,  Ihr  chuuber  dT  (be  cicrxy  mcnibln  uui.  1 
the  canroatku  oTEngUiML   It  ii  Fonpo^d 


(34)  From  the  learned  CommenUtor's  text,  the  student  would  per- 
IiBpi  be  tptto  auppose  that  there  la  onl;  one  convocatiixi  *t  a  time. 
But  the  king,  befbrr  the  meeting*  of  every  new  pirliMnent,  directB  his 
writ  to  each  ■rchluihop,  to  Bununon  &  convocation  in  hii  pecwlUr  pro- 


Godolphin  lays,  that  the  convocation  of  the  province  of  York  coH' 
stantly  cormpond*,  debates,  uid  concludes  the  laine  matters  with  the 
provincial  synod  of  Canterbury,  God.  99,  But  they  are  certainly  distjctct 
•nd  independent  of  each  other ;  and  when  they  used  to  tax  the  clergy, 
the  different  convocation!  sometime*  graMed  different  auhaidicB.  la 
the  S3  Hen.  VIII.  the  convocation  of  Canterbury  had  granted  the  king 
one  hundred  thousand  pounds  t  in  consideration  of  which  an  act  of 
parliament  waa  passed,  granting  a  free  pardon  to  the  clergy  forallipi- 
ritual  offences,  but  with  a  proviso  that  it  should  not  extend  to  the  prO' 
vince  of  York,  unless  its  convocation  would  grant  a  subsidy  in  propor* 
tion,  or  unless  its  clergy  would  bind  themselves  individually  to  contri- 
bute as  bountifully.    This  statute  Is  recited  at  large  in  Gii.  Cud.  77. 

All  deans  and  archdeacons  are  memben  of  the  convocation  of  their 
province  i  each  chapter  sends  one  proctor  or  representative,  and  the 
parochial  clergy  in  each  diocese  in  Canterbury  two  proctors  ;  but,  on 
account  of  the  small  number  of  dioceses  in  the  province  of  York,  each 
archdeaconry  elects  two  proctors.  In  York  the  convocation  conust* 
only  of  one  house  \  but  in  Canterbury ^ere  are  two  houses,  ofwbici 
the  twenty -two  bishops  form  the  upper  house ;  and  before  the  reforma- 
tion, abbots,  priors,  and  other  mitred  prelates,  sat  with  the  bisliops. 
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Froh  this  prerogative  also,  of  being  the  head  of  the  church, 
arises  the  king's  right  of  nomination  to  Tscant  bishopricka, 
and  certain  other  eccleuastical  preferments ;  which  will 
more  properly  be  considered  when  we  come  to  treat  of  the 
clergy.  I  shall  onljr  here  obserre,  that  this  is  now  done  in 
Consequence  of  the  statute  35  Hen.  VIII.  c.  30. 

As  head  of  the  church,  the  king  is  likewise  the  denUer 
retort  in  all  eccleuastical  causes ;  an  tqtpcal  lying  ultimately 
to  him  i^  chancery  from  the  sentence  of  every  ecclesias* 
tical  judge :  which  right  was  restored  to  the  crown  by  sta- 
tute 35  Hen.  VIII.  c.  19.  as  will  more  hlly  be  shewn  here- 
after (25). 


ThelowerhouMofeonvociUioDinthe  province  of  Cuiterbuiy  cgnriits 
of  twenty-two  deuis,  fiAy-three  srchdeacoos,  twentjr-fbur  proctors  for 
(he  ch^iteiSt  snd  forty-fbur  proctor*  for  tb«  puochUl  clergy.  By 
B  Hen;  VL  c.  1.  the  clergy  in  their  Utendince  upon  the  conToeition. 
have  the  lune  privilege  in  freedom  irom  uTeit  u  the  member*  of  the 
,hoiue  of  commoni  in  their  Attendince  upon  parUunent.  Bam,  Can.. 
1  Bac.  Mr.  610. 

(35)  Bf  thu  statute  it  ii  declired,  thU  for  the  future  no  ■ppeals  from 
the  cccleiiMticil  court*  ofthii  realm  ihould  be  made  to  the  pope,  but 
that  an  appeal  from  the  archlnihop'a  courta  should  lie  to  the  king  in 
chancery  i  upon  which  the  king,  u  in  appeal*  from  the  admiral'a  court, 
should  by  a  comraiuion  ^ipoint  certain  judge*  or  delegstes  finally  to 
determine  such  appeaU.    See  3d  vol.  p.  6& 


Chapter  the  eighth. 
or  THE  KING'S  REVENUE. 

XIaVING,  in  the  preceding  chapter,  considered  at  large 
those  branches  of  the  king's  prcrogutiTe,  which  contribute 
to  his  royal  dignity,  and  constitute  the  executive  power  of 
the  government,  we  proceed  now  to  examine  the  king's 
fittal  prerogatives,  or  such  as  regard  his  revenues  which 
the  British  canstitution  hath  vested  in  the  royal  person,  in 
order  to  support  his  dignity  and  maintain  his  power:  being 
a  portion  which  each  subject  contributes  of  his  property,  in 
order  to  secure  the  remidnder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The 
king's  ordinary  revenue  is  such,  as  has  either  subsisted  time 
out  of  mind  in  the  crown ;  or  else  has  been  granted  by  par- 
liament, by  way  of  purchase  or  exchange  for  such  of  the 
king's  inherent  hereditary  revenues,  as  were  found  incon- 
venient to  the  subject. 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the 
crown,  I  do  not  mean  that  the  king  is  at  present  in  the 
actual  possession  of  the  whole  of  this  revenue.  Much  (nay, 
the  greatest  part)  of  it  is  at  this  day  in  the  hands  of  subjects; 
to  whom  it  has  been  granted  out  from  time  to  time  by  the 
kings  of  England:  which  has  rendered  the  crown  in  some 
measure  dependent  on  the  people  for  its  ordinary  support 
and  subdstence.  So  that  1  must  be  obliged  to  recount,  as 
part  of  the  royal  revenue,  what  lords  of  manors  and  other 
subjects  frequently  look  upon  to  be  their  own  (^>solute 
inherent  rights;  because  they  are  and  have  been  vested  in 
them  and  their  ancestors  for  ages,  though  in  reality  ori^n- 
ally  derived  from  the  grants  of  our  ancient  princes. 
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I.  The  first  of  Ui«  king's  ordinary  ravenuett  wluch  I  shall 
take  notice  of,  is  of  en  eccleaiasticai  kind ;  (as  are  also  the 
three  succeeding  ones ;)  m.  the  custody  of  the  temponJdes 
of  bUhopBi  by  which  are  meant  all  the  lay  revenues,  lands* 
and  tenements  (in  which  is  included  his  barony )  which  belong 
to  an  archbialu^'s  or  bishop's  see.  And  these  upon  the  vfu:ancy 
of  the  bishoprick  are  ioHnediately  the  right  of  the  kiugi  as  • 
consequence  of  his  prerogative  in  church  matters ;  whereby 
he  is  considered  as  tlie  founder  of  all  archbLshopricks  and 
Ushoprtcks,  to  whom  during  the  vacancy  they  revert.  And 
,  for  the  same  reason,  before  the  dissotutionof  abbeys,  the  king 
had  the  custody  of  the  temporalties  of  all  suqh  abbeys  and 
priories  as  were  of  royal  foundation. (but  not  of  those  founded 
fey  subjects)  on  the  death  of  the  abbot  or  prior*.  Another 
reason  may  also  be  g^ven,  why  the  policy  of  the  law  hath 
Tested  this  custody  in  the  king ;  because  as  the  successor  is 
not  known,  the  lands  and  possessions  of  the  see  would  be  liable 
to  spoil  and  devastation,  if  no  one  had  a  property  therein. 
Therefore  the  law  has  given  the  king,  not  the  temporalties 
tbemselves,  but  the  etuioi^y  of  the  temporalties,  till  such  time 
as  a  successor  is  appointed ;  with  power  of  taking  to  himself 
ail  the  intermediate  profits,  without  any  account  of  the  suc- 
cessor; and  with  the  right  of  presenting  (which  the  crown 
very  frequently  exeruses)  to  such  benefices  and  other  prefer* 
ments  as  faU  within  the  time  of  vacation''.  This  revenue  is 
of  BO  high  a  nature,  that  it  could  not  be  granted  out  to  a 
subject,  before,  or  even  after,  it  accrued :  but  now  by  the 
sUtute  IS  Edw.  III.  St.  4.  c.  4  k  S.  the  king  may,  after  the 
vacancy,  lease  the  temporalties  to  the  dean  and  chapter; 
saving  to  himself  all  advowsons,  escheats,  and  the  like.  Our 
ancient  kings,  atd  particularly  William  Rufus,  were  not 
only  remarkable  for  keeping  the  bishoprioks  a  long  time  va- 
cant, for  the  sake  .of  enjoying  the  temporalties,  but  also  com- 
mitted horrible  vhiste  on  the  woods  and  other  parts  of  the 
estate;  and  to  crown  all,  would  never,  when  the  see  was 
filled  up,  restore  to  the  bishop  his  temporalties  again,  un- 
■  iimt.».  b9at.iiUw,a.t.u.  r.it&A 
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less  he  parchBw4  them  at  an  exorbitant  price.  To  remedy 
vhich]  king  Henry  the  first''  granted  a  charter  at  the  be^n- 
ning  of  his  reigns  pramieing  neither  to  kU,  nor  let  to  hrnty 
nor  take  taiy  thing  from,  the  domaini  of  the  church)  till  the 
successor  was  installed  (1).  And  it  was  made  one  of  the 
articles  of  the  great  charter  ■!,  that  no  waste  should  be  com- 
mitted in  the  temporalties  of  bishopricks,  neither  should  the 
custody  of  them  be  sold.  The  same  is  ordained  bj  tlie  sta- 
tute of  Westminster  the  first' ;  and  the  statute  U  Edw.  III. 
St.  4.  c.  4.  (which  permits)  as  we  hare  seen,  a  lease  to  the 
dean  and  chaptcr)^s  still  more  explicit  in  proiiibitiDg  the 
other  exactions.  It  was  also  a  frequent  abuse,  that  the  king 
would  for  trifling,  or  no  causes,  seise  the  temporalties  of 
bishops,  even  during  their  lives,  into  his  own  hands:  but 
this  is  guardied  against  by  statute  1  Edw.  III.  st.  S.  c.  3. 

This  revenue  of  the  king,  which  was  formerly  very  con- 
siderable,'is  now  by  a  customary  indulgence  almost  reduced 
to  nothing :  for,  at  present,  as  soon  as  the  new  bishop  Is 
consecrated  and  confirmed,  he  usually  receives  the  rcstitu* 
lion  of  his  temporalties  quite  entire,  and  untouched,  fixim 
the  king;  and  at  the  same  time  does  homage  to  his  sove- 
reign :  and  then,  and  not  sooner,  he  has  a  fee-simple  in  his 
bishoprick,  and  may  maintun  on  action  for  the  profits^. 

II.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it* 
out  of  every  bishoprick,  that  is,  to  send  one  of  his  chaplains 
to  be  maintained  by  the  bishop,  or  to  have  a  pension  allowed 
him  till  the  bishop  promotes  him  to  a  benefice  ■.  This  u 
also  in  the  nature  of  an  acknowledgment  to  the  king,  as 
founder  of  the  see,  since  he  had  formerly  the  same -corody 
or  pension  from  every  abtey  or  priory  of  royal  foundation- 
It  is,  I  apprehend,  now  fallen  into  total  disuse :  thoi^h  sir 


(1)  But  queen  Elizabeth  kept  the  ace  of  El;  vacant  19  years,  in 
order  to  retain  the  revaue.  Strj^,  4  yqI  351. 
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JSsahew  Hal«  ttysV  that  it  is  due  of  common  right,  and 
that  no  pretcription  will  diKharge  it. 

III.  Thb  king  also  (v  w«s  formerly  observed')  is  entitled 
to  all  the  dthes  aiidng  in  extr&parochial  places*' : 
though  perhaps  it  may  be  doubted  how  hr  this  arti-     [384^ 
-de,  as  weU  as  the  last,  can  be  properly  reckoned  a 
part  of  the  king's  own  royal  revenue :  since  a  corody  supports 
only  his  chaplains,  and  these  extraparochial  tithes  are  held 
imder  an  implied  trust,  that  the  king  will  distribute  them 
for  the  good  of  the  clei^  in  general. 
~  IV.  The  next  branch  consists  in  the  first-fruits,  and  tenthsi 
«f  all  s|Hritual  prefeimenU  iu  the  kingdom ;  both  of  which 
I  shall  consider  together. 

Thbsb  were  originally  a  part-  of  the  papal  usurpations 
over  the  clergy  of  this  kingdom ;  first  introduced  by  Fandulph 
«be  pile's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  see  of  Norwich ;  and  afterwards  attempted 
to  be  made  nniversal  by  the  popes  Clement  V.  and  John 
XXII,  about  the  beginning  of  the.  fourteenth  century.  The 
first-fruits,  ftrimitiae,  or  amiate*,  were  the  first  year's  whole 
profits  of  the  spiritual  preferment,  according  to  a  rate  or 
valor  made  under  the  dir,ection  of  pope  lAnocent  IV.  by 
Walter  lushopof  Norwich  in  38  Hen.  Ill,  and  afterwards 
advanced  in  value  by  commission'  from  pope  Nicholas  III, 
A.  D.  1S93,  SO  Edw.  I' :  which -valuation  of  pope  Nicholas 
is  still  preserved  in  the  exchequer  ■".  The  tenths,  or  decimae, 
.were  the  tenth  part  of  the  annual  profit  of  each  living  by  the 
«ame  valuation;  whieb  was  -also  clumed  by  the  holy  see, 
under  no  better  pretence  than  a  strange  misapplication  of 
that  precept  of  the  Levitical  law,  which  directs",  that  tKe 
Levitea  *'  should  offer  the  tenth  part  of  their  tithes  as  a 
**  faeave-ofiering  to  the  Lord,  and  give  it  to  Aaron  the  /ligh 
**  priest."    But  this  claim  of  the  pope  met  with  a  vigorous 

h  XDMinF.V.B.kbontlttd.  klIn(-MT.  n  i  Tntt.  In. 
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reBtsUnce  from  the  EnglUh  pvliament ;  tati  m  mietr,  of 
acts  were  passed  to  prevent  and  restrain  it,  perticularljr  tb« 
Uatute  6  Hen.  IV.  c.  !■  which  calls  it  a  hcHribte  miachief 
and  dumnable  custom.  But  the  popish  ctergyi  Uindtj  denwl 
to  the  will  of  a  fbrngn  inaateri  still  kept  U  mi  foot ;  some* 
times  more  secretly,  sometimes  more  openly  and  avowedly  t 
so  that  in  the  reig;B  of  Henry  VIU,  it  was  computed,  that  ia 
the  compass  of  fifty  years  800,000  ducats  had  beei  sent  to 
Rome  for  first-^-uiU  only.  And,  as  the  clergy  expressed 
this  willingness  to  contrUiute  so  much  of  thur  income  to 
the  head  of  the  church,  it  was  thoo^t  proper  (when  in  the 
same  reign  the  pupal  power  was  abolished,  and  the  king  was 
declared  the  head  of  the  church  of  England)  to  annex  thu 
revenue  to  the  crown ;  which  was  done  by  statute  36  Hen. 
VIII.  c.  3.  (confirmed  by  statute  I  Eliz.  c.  4.)  and  a  new 
vff/or  benf_fieit>Tum  was  tlwn  made,  by  which  the  clergy  arc 
af  present  rated  (3). 

Bt  these  last  mentioned  statutes  all  vicarages  under  ten 
pounds  a  year,  and  all  re(;torieB  under  ten  natks,  are  <Us- 
charged  from  the  payment  of  fint-fruits :  and  if,  in  su<A 
livings  as  continue  chargeable  with  this  payment,  the 
incumbent  lives  but  half  a  year,  he  shall  pay  only  one 
quarter  of  his  first-fruits ;  if  but  one  whole  year,  then  lulf 


(3)  When  the  fint'fniits  and  tenths  were  transferred  to  the  crawB 
of  Engluid,  bv  36  Hen.  VIII.  c.  3.  at  the  aune  time  it  wai  enacted, 
that  commiiiioners  ihoiild  be  appointed  in  evet7  dioceae,  wbo  abooU 
certify  the  value  of  every  ecclesiastical  beneSce  and  prefennent  in  the 
reapectirc  dioceiea  t  and  (ccorditi);  to  this  Taluation,  the  £m-fruiu  aad 
tenthi  were  to  be  collected  and  paid  in  fiiture.  This  vo/or  boiejidart^t 
is  what  is  commonly  called  the  King'a  Books  i  a  transcript  of  which  is 
given  iaEcton's  Thesaurus,  and  Bacon's  Liber  Kegis. 
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oftbem;  if  a  year  and  a  half,  three  quarters;  and  if  two  years, 
then  the  vhole;  and  not  otherwise  (3).  likewise  by  the 
statute  37  Hen.  VIII.  c.  B.  do  tenths  are  to.  be  paid  for  the 
first  year,  for  then  the  first-fruita  are  due :  and  by  other  statutes 
of  queen  Anne,  in  the  fifth  and  sixth  years  of  her  reign,  if 
a  benefice  be  under  fifty  pounds  fitr  atmum  clear  yearly  value, 
it  shall  be  discharged  of  the  payment  of  first-fruits  and  tcntha 
(4)- 

Tuvs  the  richer  clergy,  being,  by  the  criminal  tugotry  of 
their  perish  predecessors,  subjected  at  first  to  a  foreign  exactioO) 
were  aflxrwards,  when  that  yoke  was  shaken  off,  Uabic  to  a 
like  misapplication  of  their  revenues,  through  the  rapadous 
disposition  of  the  then  reigning  monarch :  till  at  length  the 
fMcty  of  queen  Anne  restored  to  the  church  what  had 
been  thus  indirectly  taken  from  it.  This  she  did,  not  [386^ 
by  remitting  the  tenths  and  first-fruits  entirety ;  but,  in 
a  spirit  of  the  truest  equity,  by  applying  these  supcrfiuitiea 
of  the  lai^r  benefices  to  make  up  the  deficiencies  of  the 
smaller.  And  to  this  end  she  granted  her  royal  charter,  which 
was  confirmed  by  the  statute  3  Ann.  c.  11.  whereby  all  the 
revenue   of  first-fruits  and  tenths  is  vested  in.  trustees   for 

(3)  The  archtushopi  uid  biihops  have  four  yesn  allowed  for  the 
payment,  uul  shall  pay  one  quarter  ever;  year,  if  tbey  live  solonf  upon 
the  bishoprick  i  bat  other  dignitsriei  in  the  church  pay  thein  in  the 
ume  manner  as  rectors  and  vicars. 

(4)  After  queen  Anne  had  appropriated  the  revenue  arising  from 
the  payment  of  firrt-frults  and  tenths  to  the  augroentstion  of  small 
livings,  it  was  considered  a  proper  eiten^on  of  this  prindple  to 
exempt  the  smaller  livings  from  the  incumbrance  of  those  demands  t 
and,  for  that  end,  the  Insbops  of  every  diocese  were  directed  to 
inquire  and  certify  into  the  exchequer  what  livings  did  not  exceed  501. 
%  year  according  to  the  improved  value  st  that  time  t  and  it  was  further 
pnivided,  that  auch  living*  should  be  ditthar^  from  those  dues  in 

TOl-  t-  *8 
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ever,  to  form  «  perpetual  fand  for  the  aognHtrtadon  of  pixv 
livings.  This  is  usually  called  queen  Anne's  bounty ,  which  has 
been  still  farther  regubted  by  subsequent  statutes"  (fi). 


(5)  These  trustees  were  erected  into  a  ciNporaUoii,  snd  have  witho- 
rity  to  make  rules  and  orders  for  the  distribution  of  this  fimd.  The 
principal  rules  they  have  established  are,  that  the'  sum  to  be  allowed 
for  each  augmentation,  shallbe200/.  to  be  laidout  inland,  -which "shall 
be  annexed  for  ever  to  the  living ;  and  they  shall  make  this  donation, 
first,  to  all  linngs  not  exceeding  lOi.  a  year ;  then  to  all  liTtng*  BOt 
above  20^.  j  and  so  in  order,  whilst  any  remain  under  SOI.  a  year.  But 
when  any  private  benefactor  will  advance  200/.  the  trustees  will  give 
another  200/.  for  the  advancement  of  any  living  not  above  45/.  a  year, 
though  it  should  not  belong  botfaat  class  of  livings  which  they  are  then 
augmenting.  2  Burn.  Ec.  L.  260. 

Though  this  was  a  splendid  instance  of  royal  munificence,  yet  ita 
operation  isslowandinconsiderkbtci  f(M- the numberoflivings certified 
to  be  under  JO/,  a  year,  was  no  less  thui  3597.  of  which  2S38  did  not 
exceed  20/.  a  year  each,  and  1933  between  30/.  and  50/.  a  year,  and  the 
rest  between  20/.  and  30/. ;  so  that  there  were  5597  benefice*  in  this 
country  which  had  less  than  23/.  a  year  each  upon  an  average.  Dr. 
Bum  calculate*  that  from  the  Rind  alone,  it  will  require  339  years  &om 
the  year  1714,  when  it  commenced,  tiefore  all  these  livings  canberaiaed 
to  50/.  And  if  private  benefactors  dkould  contribute  half  as  mucii  a* 
the  fund,  (which  is  very  improbaUe,)  it  will  require  336  years-  But 
even  taking  this  auppoiitioD  to  have  been  true  ever  Hnce  the  estaUish- 
ment,  it  will  follow,  that  the  wretched  pittance  fromcachof  5597  livings, 
hotii  from  the  royal  bounty  and  private  benefaction,  cannot,  upon  an  aver- 
age, have  yet  been  augmented  9/.  a  year.  ^ Bwnt. E. L.WA.  Yetitmwt 
be  observed,  that,  in  this  calcnlation,  he  has  not  taken  iota  considera- 
tion the  great  increase  in  the  rentals  of  all  estates  since  the  valuatiMi 
of  these  small  livings  was  made  in  the  time  of  queen  Anne.  Dr. 
Bum  computes  the  clear  amount  of  the  boun^  to  make  55  augmenta- 
tions yearly,  that  is,  at  11,000/.  a  yeari  but  Sir  John  Sinclair, 
UisL  Rev.  3  part,  198.  say*,  that  "tkia  branch  of  the  revenue 
"  amounted  to  about  14,000/.  ptr  miatm  i  and  on  the  1st  of  Januaiy 
"1735,  the  governors  of  that  chsri^poweiied,  boidet  from  saviDgs 
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V.  Thb  next  bnmch  of  the  kiog's  ordinarj  revenue  (which, 
U  well  OS  the  subsequent  bruu^ea,  is  of  a  lay  or  temporal 

*■  and  prinrte  bene&ctioiu,  the  sum  of  152,5001.  of  old  Sonth  Sea 
■■  uinuUiM,  and  A8S7I.  of  cuh  in  the  bindi  of  their  treuurer.'  the 
"  Mate  of  that  fiuid  has  of  Ute  jean  been  cirefiiUy  concealed ;  but  it 
"  probahtf  yieldi,  at  preient,  fimn  40  to  30  thousand  pounda  ptr 
"  arnntm."  This  conjecture  must  cettunly  be  very  wide  of  the  truth 
of  the  caaei  for  the  source  of  this  fiind  U  fixed  and  permanent,  except 
the  variation  depending  upon  the  contingency  of  vacancies,  which  will 
be  more  or  fewer  in  different  yean.  And  what  object  can  the  com- 
miswoncrt  have  in  the  accumulation  of  this  fund  I  For  that  acciunuta- 
tioi  can  only  ariae  by  depriving  the  poor  clergy  of  the  aaaiitance  which 
waa  intended  them,  and  to  enrich  the  aucceaaor  at  the  eipenae  of  the 
wretched  inciunbent  of  the  present  day.  The  condition  of  tbe  poor 
clergy  in  thia  country  certainly  requires  aome  further  national  provi- 
aion.  Neither  leaminjf,  religion,  nor  good  morali,  can  aecure  poverty 
Aom  contempt  in  the  minds  of  the  vulgar.  The  immenae  inequality 
in  the  revenue*  of  the  miniatera  of  the  gospel,  not  alwaya  resulting 
from  pie^ and  merit,  naturally  eidte  diacontent  and  piejutUccf  against 
the  present  eatablisbment  of  the  church.  If  the  whole  of  the  prolHs 
and  emoluments  of  every  benefice  for  one  year  were  appropriated  to  ' 
this  purpose,  an  effect  would  be  produced  in  30  or  30  years,  which 
will  require  SOO  by  the  present  plan.  This  was  what  waa  originally 
understood  by  the  firat-fruita,  and  what  actually,  within  the  last  300 
years,  was  pud  and  carried  out  of  the  kingdom  to  support  the  super- 
stition and  foify  of  popery.  If  upon  any  promotion  to  ■  benefice  it  was 
provided  thst there  ahonld  be  no  vacancy  or  cession  of  formerprefer- 
ment  till  the  end  of  the  year,  who  could  complain  i  The  peraon  promoted 
would  be  deprived  of  no  right  or  property  which  be  had  previously 
enjoyed :  and  even  if  there  were  any  minds  so  aanguiiic  as  to  consider 
themselves  certain  of  succeaa,  it  would  be  but  a  temporary  disappmnt- 
raent  of  their  hopes :  and  tues  are  never  paid  witb  so  much  cheerftd- 
ness  and  alacrity  as  upon  the  accession  of  good  fortune.  It  would  cer- 
tainly soon  yield  a  supply  which  would  communicate  both  comfort  and 
respectability  to  the  indigent  clergy. 

A  great  effect  would  be  produced,  if  one  half,  or  sny  conaiderable 
proportion,  were  so  applied.  I  am  happy  to  find  that  a  further  provi- 
aion  for  the  inferior  clergy  has  been  lately  recommended  by  aome  of 
the  leading  charactera  in  both  houses  ofpiiriiAmeDt.    Sec  particulaHy 
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nature)  consists  in  the  rents  and  profits  of  the  demesne  Undtf 
of  the  crown.  These  demesne  lands,  terrat  domiMcale*  rtgUf 
being  cither  the  share  resen-ed  to  the  crown  at  the  oii^nal 
distribution  of  landed  property,  or  such  as  came  to  it  after- 
wards by  forfeitures  or  other  means,  w^re  anciently  very  large 
and  extensive  ;  comprising  divers  manors,  honors,  and  lqrd< 
ships ;  the  tenants  of  which  had  very  peculiar  privileges,  as 
will  be  shewn  in  the  second  book  of  these  commentaries, 
«  hen  we  speak  of  the  tenure  in  ancient  demesne.  At  pre- 
sent they  are  contracted  within  a  very  narrow  compa&s,  hav- 
ing been  almost  entirely  granted  away  to  private  subjects. 
This  has  occasioned  the  parliament  frequently  to  interpose; 
and,  i>articu1ar)y,  after  king  William  III.  had  greatly  impo- 
verished the  crown,  an  act  passed?,  whereby  all  future  gran  tsor 
leases  from  the  crown  for  any  longer  term  than  thirty -one  years 
or  three  lives  are  declared  to  be  void ;  except  with  regard  to 
houses,  which  may  be  granted  for  fifty  years.  And  no  rever- 
sionary lease  can  be  made,  so  as  to  exceed,  together  with  the 
estate  in  being,  the  same  term  of  three  lives  or  thirty-one 
years :  that  is,  where  there  is  a  subsisting  lease,  of  which 
there  are  twenty  years  still  to  come,  the  king  cannot  grant  a 
future  interest,  to  commence  after  the  expiration  of  the  for- 
mer, for  any  longer  term  than  eleven  years.  The 
[2B7]  tenant  must  also  be  made  liable  to  be  punished  for 
committing  waste  ;  and  the  usual  rent  must  be 
reserved,  or,  where  there  has  usually  been  no  rent,  one  third 
of  the  clear  yearly  value*).  The  misfortune  is,  that  this  act 
was  made  too  late,  after  almost  every  valuable  possession  of 

P  1  Ann.  «.  1. 1  7.  rbl  cnwn  touM  oat  be  aliniUfd,  tau  OBiT 

q  Id  like  Dumwr  br  the  civU lair, Uie  In-     letlo&im.    Cod.l.lI.l.«l. 
oTUk  impF- 


the  speerfi  of  the  right  honorable  Sir  William  Scott,  delive 
'  home  of  commons  on  April  Tth,  1802,  upon  a  bill  relative  t( 
residence  of  the  clergy. 
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die  crown  h«d  been  granted  away  for  ever,  or  else  upon  very 
long  leases;  but  nuiy  be  of  some  benefit  to  posterityi  when 
those  leases  come  to  expire  (6). 

Vl.  HiTHsm  might  bare  been  referred  the  adrantages 
which  used  to  arise  to  the  king  from  the  profits  of  his  mili- 
tary tenures,  to  which  most  lands  in  tie  kingdom  were  sub- 
ject, till  the  statute  13  Car.  II.  c.  34.  which  in  great  mea- 
sure aboUsbed  them  all:  the  explication  of  the  nature  of 
which  tenures  must  be  postponed  to  the  second  book  of  these 
vommentaries.  Hither  also  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption :  which 
was  a  right  enjoyed  by  the  crown  of  buying  up  pronsions 
and  other  necessaries,  by  the  intervention  of  the  king's  pur- 
veyors, for  the  use .  of  his  royal  household,  at  an  appraised 
valuation,  in  preference  to  ail  others,  and  even  without  con- 
sent of  the  owner :  and  also  of  forcibly  impressing  -  the  car- 
riages and  horses  of  the  subject,  to  do  the  king's  business  on 
the  public  roads,  in  the  conveyance  of  timber,  baggage,  and 
die  like,  however  inconvenient  to  the  proprietor,  upon  paying 
him  a  settled  price.  A  prerogative  which  prevailed  pretty 
generally  thraughout'Europe,  during  the  scarcity  of  gold  and 
nlver,  and  the  high  valuation  of  money  consequential  there- 
upon. In  those  early  times  the  king's  househould  (as  well 
ta  those  of  inferior  lords)  were  supported  by  specific  renders 
«f  com,  and  other  victuals,  from  the  tenants  of  the  respective 
demesnes ;  and  there  was  also  a  continual  market  kept  at  the 
palace  gate  to  furnish  vituids  for  the  royal  use*'.  And  this 
answered  all  purposes,  in  those  ages  of  simplicity,  so  long  as 


(6)  By  the  36  Geo.  III.  c.  W.  amended  by  30  Geo.  III.  c.  50.  com- 
miisioners  were  ippointed  to  inquire  into  the  atste  and  condition  of 
die  woods,  ibrettSf  and  land  revenues  bcbngfing  to  the  crown,  and  to 
*eU  fee.farm  and  other  uiiiinproveable  rents. 
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the  king's  court  continued  in  tuy  certain  place.    Bnt  wbea 
it  remoTed  from  one  part  of  the  kingdom  to  uKfther  (as  was 

formerly  very  frequently  dwie)  it  wai  found  neces'- 
[386]     lary  to  Bend  purveyors  beforehand  to  get  together  a 

sufficient  quantity  of  proriuonB  and  other  neces«aries 
for  the  household :  and,  lest  the  unusual  demand  should  raise 
tbem  to  an  exorbitant  pricet  the  powers  before  mentioned 
were  vested  in  these  purveyors :  who^  in  proceat  of  time, 
very  greatly  abused  th^r  authority,  and  became  a  great 
oppression  to  the  subject,  though  of  little  advantage  to  tht 
crown  ;  ready  money  in  open  market  (when  the  royal  resi- 
dence was  more  permanent,  and  specie  began  to  be  plenty) 
being  found  upon  experience  to  be  the  best  proveditor  of 
any.  Wherefore  by  degrees  the  povere  of  purveyance  have 
declined,  in  foreign  countries  as  well  as  our  own:  and  parti- 
cularly were  ^wlished  ifi  Sweden  by  Gustavus  Adolphua 
towards  the  beginning  of  the  last  century*.  And,  with  ua  in 
England,  having  &llen  into  disuse  during  the  suspenuon  of 
monarchy,  king  Charles  at  his  restoradon  consented,  by  the 
same  statute,  to  resign  entirely  these  branches  of  his  revenue 
and  power :  and  the  parliament,  in  part  of  recompense,  set- 
tled on  him,  his  heirs  and  successors,  for  ever,  the  hereditary 
exercise  of  fifteen  pence  fier  barrel  on  all  beer  and  ale  sold 
in  the  kingdom,  and  a  proportionable  sum  for  certain  other 
liquors.  So  that  this  hereditary  excise,  the  nature  of  which 
shall  be  farther  explained  in  the  subsequent  part  of  this 
chapter,  now  forms  the  sixth  branch  of  his  majesty's  ordi- 
nary revenue. 

VII.  A  SKVKNTH  branch  might  also  be  computed  to  have 
arisen  from  mne  licenses ;  or  the  rents  payable  to  the 
crown  by  such  persons  as  are  licensed  to  sell  wine  by  retail 
thoughout  England,  except  in  a  few  privileged  places. 
These   were    first   settled  on  the   crown  by  the   statute 
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13  C«r.  II.  c  f!5.  and,  togethn'  with  the  heredituy  exciaei 
Bade  up  the  equiralent  in  talue  Ibr  the  loss  siutakted  bf  the 
prerogatiTC  in  the  abotitioa  of  the  military  tcDuret,  and  the  right 
of  pre-emptiaii  and  pumyance :  but  this  revenue  was  abolished 
by  the  statute  30  Geo.  II.  c.  IS.andaa  annual  lum  of  upwards 
of  7000J^  fier  amtuM,  iuuii^  out  of  the  new  stamp  duties 
imposed  on  wine  licenses,  was  settled  on  the  crown  in  its 
stead. 

yill.  Air  eighth  branch  of  the  king's  ordinary  [389] 
itTenoe  b  usually  reckoned  to  consist  in  the  profits 
arinng  front  his  forests.  Forests  are  waste  grounds  bclong^g 
to  the  king,  replenished  with  all  manner  of  beasts  of  chase  or 
Teoery  ;  which  are  under  the  king's  protection,  for  the  sake  of 
Us  royal  recreation  and  delight :  and,  to  that  end,  oaA  for  pre- 
aemtion  of  the  king's  game,  there  are  particular  laws,  privile- 
ges, courts  and  offices  bdonging  to  the  kkig's  forests;  all  which 
will  be,  in  tfaeir  turns,  explained  in  the  subsequent  books  of 
Aese  conunentaries.  What  we  are  now  to  conaider  are  only 
tile  profits  aiinng  to  the  king  from  hence,  which  consist  prin- 
dpally  in  amercements  or  fines  levied  for  o^bnces  against  the 
forest-laws.  But  as  few,  if  any,  courts  of  this  kind  for  levying 
amercements'  have  been  held  unce  1G33,  8  Car.  I.  (7)  and  as, 
from  the  accounts  ^ven  of  the  proceedings  in  tliat  court  by 
our  histories  and  law-booksS  nobody  would  now  wish  to  see 
them  again  revived,  it  is  needless  (at  least  in  this  place)  to  pur- 
sue this  inquiry  any  farther. 


(7)  This  wu  one  of  the  odious  methods  adopted  by  Car.  I.  to  raise  a 
revcaue  without  the  ud  of  psriianeDt. 
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IX.  Thb  profits  ariung  from  the  king's  ordinary  eoorts 
of  justice  make  a  ninth  branch  of  his  revenue.  And  theac 
consist  not  only  in  fines  imposed  upon  offienden,  fbrfeitiires 
of  recognisances,  and  amercemenu  levied  upon  defiuilters ; 
but  also  in  certain  fees  doe  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  setting  the  great  seal  to  charters,  original 
writs,  and  other  forendc  proceedings,  and  for  pernutting  fines 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwise  to 
insure  thdr  title.  As  none  of  these  can  be  dwe  without  the 
immediate  intervention  of  the  king,  by  himself  or  his  officers, 
the  law  allows  him  certain  perquisites  and  profits,  as  a  recom- 
pense  for  the  trouble  he  undertakes  for  the  public.  These, 
in  process  of  time,  have  been  almost  all  granted  out  to  private 
persons,  or  else  appropriated  to  certain  particular   uses :   so 

that,  though  our  taw-proceedings  are  sdU  loaded  with 
[290]    their  payment,  vety  little  of  them  is  now  retnmed  into 

the  king's  exchequer;  for  a  part  of  whose  royal 
maintenance  tbey  were  ori^nally  intended.  All  future  grants 
of  them,  however,  by  the  statute  1  Ann.  at.  1.  c.  7.  are  to 
endure  for  no  longer  time  than  the  prince's  life  who  grants 
them. 

X.  A  temth  branch  of  the  king's  ordinary  revenue,  said 
to  be  grounded  on  the  consideration  of  his  guarding  and  pro- 
tecting the  seas  from  pirates  and  robbers,  is  the  right  to  royal 
Jiah,  which  are  whale  and  stui^ieon :  and  these,  when  either 
thrown  ashore,  or  caught  near  the  coast,  are  the  property  of 
the  king,  on  account'  of  their  superior  excellence.  Indeed 
our  ancestors  seem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right ;  it  being  the  prerogatives  of  the 
kings  of  Denmark  and  the  dukes  of  Normandy  <■ ;  and  from 
one  of  these  it  was  probably  derived  to  our  princes.  It  is 
expressly  claimed  and  allowed  io  the  statute  de  firaerogaliva 
regit  w .-  and  the  most  ancient  treatises  of  law  now  extant  make 

I  PkrnL  iii^  Or.  Caumcis.  c^  IT. 

u  Stienib.  de  joR  Sonana.  L  X.  c  (.  w  i7Biiir,II,e.  II. 
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mention  of  it' ;  though  they  seem  to  have  made  a  diAinction 
between  whale  and  aturgeon,  ai  was  incidentally  observed  in 
a  former  chapter  t. 

XI.  Another  maritime  revenue)  and  founded  partly  upon 
the  same  reason  (8),  is  that  of  shipwrecks :  which  are  also 
declared  to  be  the  king's  property  by  the  same  prerogativo 
statute  17  Edw.  11.  c.  11.  and  were  so,  long  before,  at  the 
common  law.  It  Is  worthy  observation}  how  greatly  the  law 
of  wrecks  has  been  altered)  and  the  rigor  of  it  giwlually 
softened  in  favor  of  the  distreascd  proprietors.  Wreck,  by 
the  mcient  common  law,  was  where  any  ship  was  lost  at 
sea,  and  the  goods  or  cargo  were  thrown  upon  the  land  ;  in 
which  case  these  goods,  so  wrecked,  were  adjudged  to  belong 
to  the  king :  for  it  was  held,  that,  by  the  loss  of  the  ship,  all 
property  was  gone  out  of  the  original  owner*.  But  this  was 
undoubtedly  adding  sorrow  to  sorrow,  and  was  con- 
sonant neither  to  reason  nor  humanity.  Wherefore  [39)3 
it  was  first  ordained  by  king  Henry  I.  that  if  any 
person  escaped  alive  out  of  the  ahip  U  should  be  no  wreck*  { 
and  afterwards  king  Henry  II|  by  his  charter^  declared,  that 
if  on  the  coasts  of  either  England,  Poictou,  Oleron,  or  Gas- 
cony,  any  afcip  should  be  distressed,  and  either  man  or  beast 


(8)  I  ahould  rather  presume  thit  this  pren>g^*e  wus  founded  npon 
genera]  principlei  of  policy  and  convenience  i  for  if  every  person  was 
permitted  to  carry  home  what  be  found  upon  the  lea  coait,  the  tm« 
owner  would  sUnd  a  very  poor  chance  of  rccOTcring  bark  his  property ; 
tberefore,  for  the  benefit  of  the  owner,  the  law  places  it  in  the  custody 
ef  the  aherifTor  a  public  officer  of  the  crown,  where  it  will  be  pre- 
•erred  safety  and  bonettly,  and  to  whom  the  owner  is  directed  to  make 
inquiries  tor  the  property  he  baa  lost.  And  at  a  time  when  a  lig-htful 
claimant  is  despaired  of,  it  is  very  properly  applied  to  the  MJgmentation 
of  the  pubUc  revenue, 
VOL.  I.  49 
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should  eacape  or  be  found  therein  alive,  the  goods  ahould 
remain  to  the  owners,  if  they  claimed  them  within  three 
months  ;  but  otherwise  should  be  esteemed  a  wreck,  atid 
should  belong  to  the  king,  or  other  lord  of  the  franchise. 
This  was  again  confirmed  with  improvements  by  king 
Richard  the  first ;  .who,  in  the  second  year  of  his  retgn^, 
not  only  established  these  concessions,  by  ordaining  that  the 
owner,  if  he  was  shipwrecked  and  escaped,  "  omne*  rei  tuat 
"  liberat  el  guietaa  haberei,"  but  also,  that,  if  he  perished, 
his  children,  or  in  default  of  them  his  brethren  and  usters, 
should  retain  the  pr<q)erty ;  and,  in  dcfiuilt  of  brother  or 
sister,  then  the  goods  should  remain  to  the  king^.  And  the 
law,  as  laid  down  by  Brae  ton  in  the  reipi  of  Henry  III, 
seems  adll  to  have  improved  in  its  equity.  For  then,  if  not 
only  a  dog  (for  instance)  escaped,  by  which  the  owner  might 
be  discovered,  but  if  any  certain  mark  were  set  on  the  goods, 
by  which  they  might  be  known  again,  it  was  held  to  be  no 
wreck  <.  And  this  is  certainly  most  agreeable  to  reason ;  the 
rational  claim  of  the  king  being  only  founded  upon  this,  that 
the  true  owner  cannot  be  ascertained.  Afterwards,  in  the 
statute  of  Westminster  the  first',  the  time  of  limitatioo  of 
ddms,  given  by  the  charter  of  Henry  II,  is  extended  to  a 
year  and  a  day,  according  to  the  usage  of  Normandyc  :  and 
it  enacts,  that  if  a  man,  a  dog,  or  a  cat,  escape  alive,  the 
vessel  shall  not  be  adjudged  a  wreck.    These  animals,  as  in 

Bracton,  arc  only  put  for  examples'^;  for  it  is  now 
[393 j     held',  that  not  only  if  any  live  thing  escape,  but  if 

pi-oof  can  he  made  of  the  property  of  any  of  the 
goods  or  lacting  which  come  to  shore,  Aey  shall  not  be  for- 
feited as  wreck.  The  statute  further  ordains,  that  the  she- 
rilT  of  the  county  shall  be  bound  to  keep  the  goods  a  year 


■  tUt  b,  clw  itnprrial  I.W  the  n^™ie 

tBttc^.i.^.t.^. 

tki  wn  Kim  lo  ihr  prtnw'i  hvmutj- 

rsEdw-i-o.* 

■HilrrRi  HUB.  U  i«uii.  to  the  twrr^ 
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and  a  day,  (as  in  France  for  one  year,  agreeably  to  the  mari- 
time laws  of  Oleroni,  and  in  Holland  for  a  year  and  a  half,) 
that  if  any  man  can  prove  a  property  in  them,  either  in  his 
own  right  or  by  right  of  representation  k,  they  shall  be 
restored  to  him  without  delay  ;  bu^  if  no  such  property  be 
proved  within  that  time,  they  then  shall  be  the  king's.  If 
the  goods  are  of  a  perishable  natpre,  the  sheriff  may  sell 
them,  and  the  money  shall  be  liable  in  their  stead'.  This  ' 
revenue  of  wrecks  is  frequently  granted  out  to  lords  of  man- 
ors, as  a  royal  franchise  ;  and  if  any  one  be  thus  entitled  to 
wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after 
the  year  and  day". 

It  is  to  be  observed,  that,  in  order  to  constitute  a  legal 
mrteki  the  goods  must  come  to  land.  If  they  continue  at  sea, 
the  law  distinguishes  them  by  the  barbarous  and  uncouth 
^ipellations  of  Jefaam,Jloi»a>ih  and  Ugan.  Jetsun  is  where 
goods  are  cast  into  the  sea,  and  there  unk  and  remain  under 
water :  flotsam  is  where  they  continue  swimming  on  the 
wirfoce  of  the  waves :  ligan  is  where  they  are  sunk  in  the 
sea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found  again  ■. 
These  are  also  the  king's,  if  no  owner  appears  to  claim 
them  s  but  if  any  owner  appears,  he  it  eniitled  to  recover 
the  possession.  For  even  If  they  be  cast  overboard,  without 
any  mark  or  buoy,  in  order  to  lighten  the  ship,  the  owner  is 
not  by  this  act  of  necessity  construed  to  have  renounced  his 
property  ■> :  much  less  can  things  ligan  be  supposed  to  be 
abandoned,  since  the  owner  has  d<«e  all  in  his  power  to 
assert  and  retain  his  property.  These  three  are  therefore 
accounted  so  fkr  a  distinct  thing  from  the  former,  that  by 
the  king's  grant  to  a  man  of  wrecks,  things  jetsam,  flotsam, 
and  ligan  will  not  pass  p. 

j  S^.SV.  o  H<naf  Qilm  m  in  (eraptititPt  levudae 

fji«,quDdqllului1l«V>HUI-Ini1.2.  ],v«.4|. 
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Whbc  ks,  in  their  legal  acceptation,  are  at  present  not  very 
frequent:  for,  if  any  goods  com«  to  land)  it  rarely  happensi 
aince  the  improvement  of  commercet  navigation,  and  coi'rcs- 
pondence,  that  the  owner  is  not  able  to  assert  his  property 
within  the  year  and  dap  Jimited  by  law.  And  in  order  to 
[>reserve  this  property  entire  for  him,  and  if  possible  to  pre- 
vent wrecks  at  all,  our  laws  have  made  many  very  humane 
regulations  ^  in  a  spirit  quite  opposite  to  those  savage  laws, 
which  formeriy  prevailed  in  all  the  northern  regions  of 
Europe,  and  a  few  years  ago  were  still  said  to  subust  on  the 
coasts  of  the  Baltic  sea,  permitting  the  inhabitants  to  seise 
on  whatever  they  could  get  as  lawfiil  prize :  or,  as  an  author 
of  their  own  expresses  it,  "  in  naufrtigoTuin  tniteria  et  cala- 
"  miiatt  languatnvulturrt  ad  firaedamtUrrerfi."  For  by  the 
statute  37  Edw.  III.  c.  13.  if  any  ship  be  lost  on  the  shore, 
and  the  goods  come  to  land,  (which  cannot,  says  the  statute, 
be  called  wreck,)  they  shall  be  presently  delivered  to  the  mer- 
chants,  paying  only  a  reasonable  reward  to  those  that  saTcd 
and  preserved  them,  which  is  entitled  talvage.  Also  by  the 
common  law,  if  any  persons  (other  than  the  sheriff)  take  anf 
goods  so  cast  on  shore,  which  are  not  legal  wreck,  the  own- 
ers might  have  a  commission  to  inquire  and  find  them  out, 
and  compel  them  to  make  restitution'.  And  by  statute  13 
Ann.  St.  3.  c.  18<  confirmed  by  4  Geo.  I.  c.  13.  in  order  to 
assist  the  distressed,  and  prevent  the  scandalous  illegal  prac- 
tices on  some  of  our  sea  coasts,  (too  sinylar  to  those  on  tite 
Baltic,)  itisenactedithatallbead-oSiceraandotherioftowns 
near  the  sea  shall,  upon  application  made  to  them,  summon 
as  many  hands  as  are  necessary,  and  send  them  to  the  relief 
of  any  ship  in  distress,  on  forfeiture  of  100/.  and,  in  case  of 
assistance  given,  salvage  shall  be  paid  by  the  owners,  to  be 
assessed  by  three  neighbouring  justices.     All  persons  that 

secrete  any  goods  shall  forfeit  their  treble  value  t 
[394J     and  if  they  wilfully  do  any  act  whereby  tha  ship  is 

lost  or  destroyed,  by  making  holes  in  her,  stealing 
her  pumps,  or  otherwise,  they  are  guilty  of  felony,  without 

1  Stknli.  dc  Ian  Sinn.  L  3.  *.  f .  r  T.  H.  B.  IK. 
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benefit  of  clergy.  Lastly,  by  the  statute  36  Geo.  II.  c.  19. 
plundering  any  vesael  either  in  distress,  or  wrecked,  and 
whetlier  any  living  creature  be  on  bosad,  or  not,  (fori  whe- 
ther wreck  or  otherwise,  it  is  clearly  not  the  property  of  the 
populace,)  such  plundering,  I  say,  or  preventing  the  escape 
of  any  person  that  endeavours  to  save  his  life,  or  wounding 
him  with  intent  to  destroy  him,  or  putting  out  false  lights 
in  order  to  bring  any  vessel  into  danger,  are  all  declared  to 
be  capital  felonies ;  in  tike  manner  as  the  destroying  of  trees, 
steeples,  or  other  stated  sea-marks,  Is  punished  by  the  sta- 
tute 8  Eliz.  c.  13,  with  a  forfeiture  of  100/.  or  outlawry. 
Moreover,  by  the  statute  of  George  II,  pilfering  any  goods 
cast  ashore  is  declared  to  be  petty  larceny ;  and  many  odier 
aalutary  regulations  are  made  for  the  more  effectually  pre* 
serving  ships  of  any  nation  in  distress  *. 

XII.  A  TWELFTH  branch  of  the  royal  revenue,  the  right 
to  mines,  has  its  original  from  the  king's  prerogative  of  coin- 
age, in  order  to  supply  him  with  materials  :  and  therefore 
those  mines,  which  are  properly  royal,  and  to  which  the  king 
is  entitled  when  found,  are  only  those  of  silver  and  gold'. 
By  the  old  common  law,  if  gold  or  silver  be  found  in  mines 
of  base  metal,  according  to  the  opinion  of  some  the  whole 
was  a  royal  mine,  and  belonged  to  the  king  ;  though  others 
held  that  it  only  did  so,  if  the  quantity  of  gold  or  silver  was 
of  greater  value  than  the  quantity  of  base  metal  ■.  But  now 
by  the  aututes  1  W.  &  M.  st.  1.  c.  SO.  and  5  W.  &  M.  c,  tf. 
this  difference  is  made  immaterial ;  it  being  enacted,  that  no 
mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked  upon  as 
royal  mines,  notwithstanding  gold  or  silver  ttay  be  extracted 
from  them  in  any  quantities  :  but  that  the  king,  or  persons 

■  Br  (Ik  o«il  l«wt  ••  iJntroy  pcnnt  ■tiip-  Mnifimiioin,  pui.Lhrd  *lih  the  Dimmt «.  ir- 
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claiming  roj'&l  mines  under  his  authority,  may  have  tlie  ore, 
(other  than  tin  ore  in  the  counties  of  Deron  and  Comwall,) 
paying  for  the  same  a  price  stated  in  the  act.  Tliis  was  an 
extremely  reasonable  law  :  for  now  private  ownera  are  not 
discouraged  from  working'  mines,  through  a  fear  that  they 
may  be  claimed  as  royal  ones ;  neither  does  the  king  depart 
from  the  just  righta  of  his  revenue,  since  he  may  have  all 
the  precious  metal  contained  in  the  ore,  paying  no  more  for 
it  than  the  valde  of  the  base  metal  which  it  is  supposed  to 
be ;  to  which  base  metal  the  land  owner  is  by  reason  and 
law  entitled. 

XIII.  To  the  same  orif^nal  may  in  part  be  referred  the 
revenue  of  treasure -trove,  (derived  from  the  French  word, 
trover,  to  fiitd,)  called  in  Latin  l&etaunu  inventu*,  which  is 
where  any  money  or  coin,  ^Id,  ulver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown ;  in  which  case  the  treasure  belongs 
to  the  king :  but  if  he  that  hid  it  be  known,  or  afterwards 
found  out,  the  owner  and  not  the  king  is  entitled  to  it°. 
Also  if  it  be  found  in  the  sea,  or  ufton  the  earth,  it  doth  not 
belong  to  the  king,  but  the  finder,  if  no  owner  appears*. 
So  that  it  seems  it  is  the  /Udtjig,  and  not  the  abandoning  of  it, 
that  gives  the  king  a  property  :  Bracton  ■  defining  it,  in  the 
words  of  the  civilians,  to  be  "  veiua  de/iotttio  fiecuniae."  This 
difference  clearly  arises  from  the  different  intentions,  which 
the  law  Implies  in  the  owner.  A  man,  that  hides  his  treasure 
in  a  secret  place,  evidently  docs  not  mean  to  relinquish  his 
property ;  but  reserves  a  right  of  claiming  it  again,  when  he 
sees  occasion :  Ihd,  if  he  dies  and  the  secret  also  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  scatters  his  treasure  into  the  sea,  or  upon  the 
public  surface  of  the  earth,  is  construed  to  have  absolutely 
abandoned  his  property,  and  returned  it  Into  the  common 
stock,  without  any  intention  of  reclaiming  it :  and  therefore 
it  belongs,  as  in  a  state  of  nature,  to  the  first  occupant,  or 

n  SlniLUI.  Olh.  gTSlwinke.  M.         w  Bfi».(.IT.  RBtll.t-ITT.         I  L  S.  f.  3.  Kb  4. 
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finder  (9) ;  unlesB  the  owner  appear  and  assert  his  right, 
which  then  proves  that  the  loss  was  by  accident,  and  not 
with  an  intent  to  renounce  his  property. 

FosHBRLT  alt  treasure  •trove  belonged  to  the  finder  t  ;  aa 
was  also  the  rule  of  the  civil  law  ■.  Afterwards  it  was  judged 
expedient  fer  the  purposes  of  the  state,  and  particularly  for 
the  coini^,  to  allow  part  of  what  was  so  found  to  the  king ; 
which  part  was  assigned  to  be  all  Ai'ddm  treasure;  such  as 
is  caguaUy  tott  and  unclaimed,  and  also  such  as  is  detignediy 
abandoned,  atill  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  shall  be  entitled  to  this-hidden  treasure 
is  now  grown  to  be,  according  to  Grotius  ■,'*/«•  eommunct 
**  et  gttati  gentium :"  fi>r  it  is  not  only  observed,  he  adds,  in 
England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  deposited  treasure  was  much  more  frequent, 
and  the  treasures  themselves  more  considerable,  in  the 
infancy  of  our  constitution,  than  at  present.  When  the 
Romans,  and  other  inhabitants  of  the  respective  countries 
which  composed  their  empire,  were  driven  out  by  the 
northern  nations,  they  concealed  their  money  under-ground : 
with  a  view  of  resorting  to  .it  again  when  the  heat  of  the 
irruption  should  be  over,  and  the  invaders  driven  back  to 
their  deserts.  But,  as  this  never  happened,  the  treasures 
were  never  claimed  ;  and  on  the  death  of  the  owners  the 
secret  also  died  along  with  them.  The  conquering  generals, 
being  aware  of  the  value  of  these  hidden  mines,  made  it 
highly  penal  to  secrete  them  from  the  public  service.  In 
England  therefore,  as  among  the  feudists  *;  the  punishment 
of  such  as  concealed  from  the  king  the  finding  of  hidden 
treasure  was  formerly  no  leas  than  death ;  but  now  it  is  only 
fine  and  imprisonment'. 

J  BnrMa.  L  S.  c  1.  1  Iml.  IN.  b  Gtan.  1. 1,  c  1.  Cnn- 1.  U.  m. 

■  dc  jur.  b.  O  p.  L  I.  (.  t.  we.  T. 

(9)  This  certainly  ii  true,  thougfi  it  cannot  be  reconciled  with  the 
leamed  judge's  doctrine,  thrt  all  bma  vatviUia  brlong  to  the  king'.  See 
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XIV.  Waips>  bona  loaviata,  are  goods  stolen,  uid  waired 
or  thrown  away  by  the  thief  in  his  flight,  tor  fear  of  bring 
apprehended.  These  are*  pven  to  the  king  by  the  law,  a»  a 
punishment  upon  the  owner,  for  not  himself  pursuing  the 

felon,  and  takii^  aw&y  his  goods  from  bim^.  And 
[297^  therefore  if  the  party  robbed  do  his  diligence  imme- 
diately to  follow  and  (qjprehend  the  thief,  (which  is 
called  making  fresh  *uit,J  or  do  convict  him  afterwards,  or 
procure  evidence  to  convict  him,  he  shall  hare  his  goods 
agEun '.  Waived  goods  do  also  not  belong  to  the  king,  tiU 
seised  by  somebody  for  his  use  >  for  if  the  party  robbed  can 
seise  them  first,  though  at  the  distance  of  twenty  years,  the 
king  shall  never  have  them  ^  If  the  goods  are  hid  by  the 
thief,  or  left  any  'where  by  him,  so  that  he  had  them  not 
about  Kim,  when  he  fled,  and  therefore  did  nM  throw  them 
away  in  his  flight ;  these  also  are  not  bona  vtavigta,  but  the 
owner  may  have  them  again  when  he  pleases  e.  The  goods 
of  a  foreign  merchant,  though  stolen  and  thrown  away  in 
flight,  shall  never  be  waib  *• ;  the  reason  whereof  may  be, 
not  only  for  the  encourt^ment  of  trade,  but  also  because 
there  is  no  wilful  default  in  the  foreign  merchant's  not  pur- 
suing  the  thief;  he  being  generally  a  stringer  to  our  laws, 
our  usages,  and  our  language. 

XV.  EsTRai'sare  such  valuable  animals  as  are  found  wan- 
dering in  any  manor  or  lordship,  and  no  man  knoweth  the 
owner  of  them,  in  which  case  the  law  gives  them  to  the  king 
as  the  general  ownprand  lord  paramount  of  the  soil,  in  recom- 
pense for  the  damage  wluch  they  may  have  done  therein  (!'>)= 

■  tf  Cri.  Elii,  fi.  g  i  Krp.  log. 
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(10)  This  reason. i»  not  very  Batisfactory  i  for  the  king  being  the 
ultimtu  lucret  of  all  the  hnd  in  the  tingdoln,  they  mutt  do  the  same 
injury  to  his  intertBt,  whclber  Oiey  >regraiingin  one  place  or  uiother 
out  of  the  ling's  domain*.  But  the  law  ii  probably  founded  upon 
general  policy  {  for  by  giving  the  estra;  to  the  king,  or  bis  grantee, 
Mid  Dot  to  Die  finder,  the.  owner  has  tb«  best  cUuice  of  bavii^hit 
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and  they  now  most  commool)'  belong  to  the  lord  of  the  manor, 
I17  apccuJ  grant  Irom  the  crown.  But,  in  order  to  vest  an 
idnohite  property  hi  the  king,  or  h»  grantees,  they  must  be 
firoclaimed  in  the  church  and  two  market  towns  next  adjoining 
to  the  place  where  they  are  found :  and  then,  if  no  man  clairas 
diem,  after  prodamation  and  a  year  and  a  day  passed,  they  be- 
toag  to  the  king  or  his  substitute  irithout  redempdon> ;  even 
though  the  owner  were  a  minor,  or  under  any  other  legtd  incapa- 
city k.  A  provision  umilar  to  which  obtained  in  the  rM  Gothic 
constitution,  with  regard  to  all  things  that  were  found,  wJnch 
were  to  be  thrice  prochdmed ;  flriiman  carom  cwmitiiia 
tt  vutoribu*  obmit,  deindt  in  flroxtTtta  villa  tiH  fiago,  [398j 
flotiretno  coram  eeeUtia  vel  judicio  ;  and  the  space  of 
a  year  was  allowed  for  the  owner  to  reclaim  his  property'.  If 
the  owner  claims  them  within  the  year  and  day,  he  must  paf 
the  charges  of  iinding,  keeping,  and  proclaiming  them  ■>  (11). 
The  king  or  lord  has  do  property  tUI  the  year  and  day  passed : 
for  if  a  lord  keepeth  jin  estray  three  quarters  of  a  year,  aAd 
within  the  year  it  strayeth  again,  and  another  lord  getteth  it, 
the  firm  lord  cannot  take  it  again".  Any  beasts  may  be 
estrays  that  are  by  nature  tame  or  reclaimable,  and  in  which 
there  is  a  valuable  property,  as  sheep,  oxen,  swine,  and  horses, 
which  we  in  gepend  call  cattle;  and  so  Fleta"  defines  them, 
fiecu*  -wtgantf  qvod  nuitu*  firtit,  *eguitur  vel  advocat.  Far  am- 
mals  upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and 


property  rutored  to  him ;  md  it  leiiens  the  temptation  to  commit 
thefU,  M  it  prevent*  a  intii  from  pretCDding  tbst  be  b^  found,  m  an 
estray,  wb»t  be  had  sctuiBy  stolen ;  or  according  to  the  vulgv  [rfuwe, 
that  he  had  found  what  wm  never  lest. 

(II)  But  if  any  other  person  finds  and  takes  care  of  another's  pro- 
perty, not  bdi^  entitled  to  it  as  an  estray,  the  owner  may  recover  it  or 
its  Taloe,  without  being  obliged'to  pay  the  expenses  of  keepii^.  3  Bt. 
>8^  llir.    3Stn.Bl.p»: 
VOL.  1.  50 
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»"■■"«'»  fane  naiurat,  as  «  bear  or  voU^  cannot  be  ciMuidered 
a>  cBtrayB.  So  awaoi  m^  be  eatnya,  but  not  any  other  fowlr ; 
whence  they  are  said  to  be  royal  fowl.  The  reaxa  of  which 
dittinctian  seems  to  be,  that,  cattle  and  swans  being  of  a 
reclaimed  nature,  the  owner's  property  in  them  is  not  kMt 
merely  by  tbur  temporary  escape  ;  and  they  also,  fhiia  their 
intrinuc  value,  are  a  sufficient  pledge  for  the  expenae  of  the 
lord  of  the  franchise  in  keeping  them  the  year  and  day.  For 
he  that  takes  an  estray  is  bound,  so  long  as  he  keeps  it,  to  find 
it  in  provisions  and  preserve  it  from  damage « ;  and  may  not 
use  it  by  way  of  labor,  but  is  liable  to  an  actum  Ibr  so  dcung^. 
Yet  he  may  milk  a  cow,  or  the  like ;  for  that  tends  to  the  pre- 
servation, and  is  for  the  benefit  of  the  animal  ■■ 

Besides  the  particular  reasons  before  given  why  the  king 
should  have  the  several  revenues  of  royal  fish,  shipwrecks, 
treasure-trove,  waib,  and  cslrays,  there  is  also  one  general 
reason  which  holds  for  them  all ;  and  that  is,  bccauK  Ihey  arc 
tima  vacantia,  or  goods  in  which  no  one  else  can  claim  a  pro- 
perty.    And  therefore  by  the  law  of  nature  they  belonged  to 

the  first  occupant  or  finder ;  and  so  continued  under 
[299]     the  imperial  law.     But,  in  settling  the  modem  const!- 

tudons  of  most  of  the  governments  in  Europe,  it  was 
thought  proper  (to  prevent  that  strife  and  contention,  which 
the  mere  title  of  occupancy  is  apt  to  create  and  continue,  and 
to  provide  for  the  support  of  public  authority  in  a  manner  the 
least  burtfaensome  to  individuals}  that  these  rights  should  be 
annexed  to  the  supreme  powerby  the  poutive  laws  of  the  state. 
And  so  it  came-to  pass  that,  as  Bracton  expresses  it',  Aaef^uM 
nuiHuM  in  bonit  iutit,  el  oUm  fumtnt  irmenloru  dt  jure  natuntii, 
jam  efficitmtur  princijdt  de  jure  gentium  (12). 


.  (12}  Thia  cumot  be  reconciled  with  wbst  the  leimad  Judge  has 
advanced  in  p.  295,  viz.  that  if  "  any  thing  be.  found  in  the  »km, 
•"  or  upon  the  e«rth,  it  doth  not  belong  to  4he  king  but  the  finder, 
-"  if  no  owner  ^tpesrt."     That  certainly  h*  the  Uw  of  Englnid  i 
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XVI.  Tbz  next  branch  of  th«  king's  ordinary  rerenne 
consists  in  forfeitures  of  lands  and  goods  for  offences )  i«Ma 
tor^fittata,  as  they  are  called  bjr  the  civilians,  because  tbef 
belonged  to  the  \fiieiu  or  imperial  treasury ;  or,  as  our  law- 
yers term  ititim^  Jbr^faela  t  that  is,  such  whereof  the  pro- 
perty  Is  gone  away  or  departed  from  the  owner.  The  true 
reason  and  only  substantial  ground  of  any  (orfeiture  Car 
crimes  consist  in  this;  that  all  property  is  derived  from 
society,  being  one  of  those  civil  rights  whicti  are  coDCn-ved 
upon  Individuals,  in  exchange  for  that  degree  of  natural  free- 
dom, which  every  nku>  muat  ■acrifice  when  he  enters  into 
soual  communities.  If  therefore  a  member  of  any  national 
community  violates  the  fundamental  contract  of  his  associa- 
tion, by  transgressing  the  munidpal  law,  he  forfeits  his  right 
to  such  privileges  as  he  claims  by  that  contract;  and  the 
state  may  very  justly  resume  thatportionof  property,  or  any 
part  of  it,  which  the  laws  have  before  asugned  him.  Hence, 
in  every  offence  of  an  atrocious  kind,  the  laws  of  England 

and  which,  with  deference  to  the  lesmed  Judge,  U  the  genenJ  role 
with  regard  to  all  bona  vactmiia,  except  in  the  puticnlir  iiutuice*  in 
which  the  Uw  bai  given  them  to  the  ting.  Thoteinatancei  arc  excep- 
tion*, which  prove  the  rule,  for  exfirettio  iniiu  eit  txdtuia  atteriut.  See 
the  ease  of  Ann«iy  «.  Delamirie  in  Strange,  505.  vhere  a  chimney, 
■weqier**  boy  recovered  from  a  goldimith,  who  detained  fram  him  « 
diamond  which  he  had  found,  the  value  of  the  finest  diamond  which 
would  fit  the  aodcet  from  which  it  was  taken.  And  it  wu  clearly  held, 
that  the  hoy  had  t  right  to  it  againtt  aH  the  woiU,  esc^t  the  owner, 
iriio  did  not  ^>pear.  I  caiHiot  but  thiiA  that  the  learned  Judge  bar 
miaeooceived  the  (entence  in  Bracton,  which  is  tlii*.  Item  t^  Aim,  fix 
ptamtfvia  liabauur,  tioii  lU  avtriu,  uiiaan  appmtt  devumty  nqmcelitO' 
Jiienml  iiramloru  dejure  ruuureii,  jatn  tffidantur frintipi4  lUjure  gmiiytn. 
Here  the  fue  a/im  refer  only  to  the  two  antecedent!  miiyvia  and  averia, 
or  perhap*  to  oven'a  only  i  by  which  construction  the  aentence  is  ccti- 
Mstent,  and  the  whole  correct.  But  if  it  had  been  intended  that  it 
•hoold  be  underttood  as  if  omnia  had  preceded  qmr,  it  would  have  been 
auperfluoui  to  have  inatsoced  imeria,  and  the  lentence  would  cettuoly 
have  been  a 
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hxn  exacted  i  total  confiication  of  the  v«»Tff»i4e8  or  per- 

aonol  eatate  ;  end  in  ta»aj  cases  a  pcrpctuBli  ia  othen  oalf 
a.  tcmponiT,  h»a  of  the  offender**  iionioTeables  or  landed 
property  ]  and  hare  vested  then  both  Id  the  lUng,  who  is  tbe 
^rson  auppoaed  to  be  oAndedi  being  tbe  one  visible  maeia- 
tnte  in  whom  tfae  majeaty  of  the  pubUc  reaides.  Tbe  puti- 
culars  of  these  Eorfeiturcs  will  be  more  {Hvperly  recited  whef 

we  treat  of  crimes  and  nuBdemeaootv.  I  therefore 
[3002    only  mention  them  beret  for  tfae  sake  of  regtdaritr, 

as  a  pan  of  the  eerutu  regaStj  and  shall  poatpone  fiir 
the  present  the  briber  consideration  nf  all  IbrEeitureBt  except 
ing  one  species  only,  which  arises  from  the  tnislortune  rather 
than  the  crime  of  the  owner,  and  is  called  a  detdand. 

By  this  is  meant  whatever  personal  chattel  is  the  imme- 
diate occasion  of  the  death  of  any  reasonatde  creature :  which 
is  forfeited  to  the  king,  to  be  applied  to  pioua  tises,  and  dis- 
tributed in  alms  by  his  high  almoner^ ;  thoogh  formerly  des- 
tined to  a  more  superstiuous  purpose.  It  seems  to  have  bees 
originally  designed,  in  the  blind  days  of  popery,  as  an  expia- 
tion for  the  souls  of  such  as  were  snatched  away  by  sudden 
death ;  and  for  that  purpose  ought  properly  to  have  been 
pven  to  boly  church  * :  in  the  same  manner  as  the  apparel 
of  a  stranger,  who  was  found  dead,  was  apptied  to  purchase 
masses  for  the  good  of  his  soul.  And  this  may  account  for 
that  rule  of  law,  that  no  deodand  is  due  where  an  In&nt  under 
the  age  of  discretion  is  killed  by  a  fall/ram  a  cart,  or  horse, 
or  the  like,  not  being  in  motion' ;  whereas,  if  an  adult  per< 
•on  foils  from  thence  and  is  killed,  the  thing  is  certainly  for- 
feited. For  the  reason  pven  by  rir  Matthen  Hale  seems  to 
be  very  inadequate,  viz.  becatise  an  infont  is  not  able  to  take 
care  of  himself;  for  why  should  the  owner  save  his  forfeiture, 
an  account  of  the  imbecility  of  the  child,  which  ought  rather 
to  have  made  him  more  cautious  to  prevent  any  accident  of 
mischief  f  The  true  ground  of  this  rule  seems  rather  to  have 
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bewt)  tint  the  duld,  J>y  reuon  of  iu  want  of  diaeradMi,  wu 
presuined  iopapable  of  KCtual  Bin,  and  therefore  needed  09 
deodand  to  jturchaae  propitiatory  maMes :  but  every  adult* 
who  died  in  auctual  un,  stood  in  need  of  >uch  atonement* 
according  to  the  humane  auperptitioo  of  the  founders  of  the 
English  law. 

Thu8  itandB  the  law  if  a  perscHi  be  killed  by  m  &11  from  a 
tiling  standing  still.  But  if  a  hone,  or  0x1  or  other 
•oimal,  of  his  own  motion,  kill  as  well  an  infant  as  an  £301] 
adult,  or  if  a  cart  run  over  himi  they  shall  in  either 
case  be  forfeited  as  deodands  J  ;  which  is  grounded  upon  tlus 
.additonal  season,  that  such  mi«fortUDea  Ve  in  part  owing  to 
the  negligence  of  the  owner^  and  therefore  he  is  -properly 
punished  by  such  forfeiture-  A  like  punishment  is  in  like 
cases  inflicted  by  the  Mosaical  law  ■ ;  *^  if  an  ox  gore  a  man 
"  that  he  die,  the  ox  shall  be  stoited,  and  bis  flesh  shall  not 
f  be  eaten."  And,  among  the  Athenians*,  whatever  was  the 
^auae  of  k  mim's  death,  by  falling  upon  him,  waa  exter- 
minated  or  cast  out  of  the  dominitna  of  the  republic  (13). 
Where  a  thing,  not  in  motion,  is  the  occasion  of  a  man's 
death,  that  part  only  which  is  the  immediate  cause  is  for- 
feited; as  if  a  man  be  climbing  upthe  wheel  of  a  cart,  and  is 
killed  by  fulling  from  it,  the  wheel  alone  is  a  deodand'' :  but, 
wherever  the  thing  is  in  motion,  not  only  that  part  which 
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(13)  This  WU  one  of  Draco'*  Uws  g  snd  perbaps  we  may  think  the 
judpnent,  thu  a  ttstute  should  bethiowninlothe  sea  for  having  fallen 
upon  a  mm,  leu  abaurd,  when  we  reflect  thit  there  may  be  sound 
policy  in  teaching  the  mind  to  contemplate  with  horror  the  privation 
of  human  life,  and  that  our  familiarity  even  with  an  insensible  object 
which  hu  been  the  eccation  of  death,  may  lessen  that  sentiment. 
Tbou{^  there  may  be  wisdom  in  withdrawing  such  aftingfrom  pub- 
lic view,  yet  there  cm  be  none  in  treatiitg  it  at  if  it  wu  capable  of 
■ndmtsndiagthe  ends  of  punishment. 
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hnmediately  pvcd  the  *ound,  (as  the  wheel)  which  rtiai 
over  his  hoAy,)  but  all  thing*  which  move  with  it,  and  help 
to  mike  the  wound  more  dangerous,  (as  the  cart  and  loading, 
which  increase  the  pressure  of  the  wheel,)  are  forfeited': 
It  matters  not  whether  the  owner  were  concerned  in  the 
killing  or  not ;  for,  if  a  man  kills  another  with  my  sword,  the 
■word  is  fiiffeited^  as  an  accursed  thing*.  And  therefore, 
in  all  indictments  for  homicide,  the  instrument  of  death  and 
the  value  are  presented  and  found  by  the  grand  jury,  (aa,  that 
the  stroke  was  given  by  a  certain  penknife,  value  sixpence,) 
that  the  king  or  his  gnuitee  may  clam  the  deodand :  for  it  is 
no  deodand,  unless  it  be  presentedas  such  by  a  jury  of  twelve 
men^    No  deodandi  are  due  for  accidents  happening  up<m 

the  high  sea,  that  being  out  of  the  jurisdiction  of  the 
[303]     common  law:  but  if  a  man  fiiUt  from  a  boat  or  ship 

in  fresh  water,  and  is  drowned,  it  bath  been  said,  that 
the  vessel  and  cu^  are  in  strictness  of  law  a  deodandi.  But 
juries'  bvre  of  late  very  frequently  taken  upon  themselves  to 
mitigate  these  forfeitures,  by  finding  only  some  trifling  thing, 
or  part  of  an  entire  thing,  to  have  been  the  occaaion  of  the 
death.  And  in  such  cases,  although  the  finding  by  the  jury 
be  hardly  warrantable  by  law,  the  court  of  king's  bench  hath 
generally  refused  to  interfere  on  behalf  of  the  lord  of  the 
franchise,  to  assist  so  unequitable  a  claim  ''(14). 


(14)  But  would  it  not  be  much  better  that  Uwi  should  be  sbi^shed, 
Otepolicy  of  which  hulon;  ceued,  uidit  which  the  underatindinfi 
of  maakind  ao  itronglf  revolt,  that  juriei  are  inclined  to  triSe  with 
their  oaths,  an^  judges  to  encourage  ridiculoua  diatincttoni,  which 
tend  to  bring  the  general  adgiiniitration  ofjiutice  into  o> 
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DbodavBS)  and  &>rfekures  in  general}  aa  well  as  vftcks, 
treasuae -trove,  royal  fiah*  mines,  waifa,  and  eatrayai  ma^  be 
gnnted  by  the  king  to  particolar  aubjecu,  as  a  royal  fran- 
chise: Ukd  indeed  they  are  lor  the  most  part  granted  out  to 
the  lords  of  manors,  or  other  Ubertiei :  to  the  perreruon  of 
their  original  deugn. 

XVJI.  Andtbkb  branch  of  the  lung's  ordinary  revenue 
arises  from  escheats  of  lands,  which  happen  upon  the  defect 
of  heirs  to  succeed  to  the  inheritance ;  whereupoD  they  iq 
gieneral  revert  to  and  vest  in  the  king,  who  is  esteemed,  tit 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 
the  kingdom.  But  the  discussion  of  this  topic  more  properly 
belongs  to  the  second  book  of  these  commentaries,  wherein 
we  shall  particularly  consider  the  manner  in  which  lands  may 
be  acquired  or  lost  by  escheat. 

XVIII.  I  PROCBSD  therefore  to  the  eighteenth  and  last 
branch  of  the  king's  ordinary  revenue ;  which  conusts  in 
the  custody  of  idiots,  from  whence  we  bhall  be  naturally  led 
to  consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under- 
standing from  bis  nativity  ;  at)d  therefore  is  by  law  presumed 
never  likely  to  attain  any.  For  which  reason  the  cus- 
tody of  him  and  of  his  lands  was  formerly  vested  in  [|3033 
the  lord  of  the  feel> ;  (and  therefore  still,  by  special 
custom,  in  some  manors  the  lord  shall  have  the  ordering  of 
idiot  and  lunatic  copyholdera' ;)  but,  by  reason  of  the  mani- 
fold abuses  of  this  power  by  subjects,  it  was  at  last  provided 
by  common  consent,  that  it  should  be  given  to  tlie  king,  as 
the  general  conservator  of  his  people ;  in  order  to  prevent 
the  idiot  from  wasting  his  eBtate,  and  reducing  himself  and 
his  heirs  to  poverty  and  distress*'.  This  fiscal  prerogative  of 
the  king  is  declared  in  parliament  by  statute  17  Edw.  II.  c. 
9.  which  directs  (in  affirmance  of  the  common  law  <)  that  the 
king  shall  have  ward  of  the  lands  of  natural  fools,  taking  the 
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profits  vrithoot  wute  or  deitructi<ui,  md  tluiU  find  them 
necesuries ;  and  after  the  death  of  rack  idiots  he  stall  ren- 
der the  estate  to  the  heirs :  in  order  to  preveot  such  idioti 
from  slicning  their  bndst  and  their  heirs  from  bdng  disite 
herited(l5). 

Br  the  old  common  law  there  ii  a  writ  de  Uiota  tngtdnndei 
to  inquire  whether  a  men  be  an  idiot  or  not*>  i  whieh  must 
be  tried  by  a  jury  of  twelve  men :  andt  if  they  find  hitn  fntnu 
idiota,  the  profits  of  his  lands  and  the  custody  of  his  person 
may  be  granted  by  the  king  to  some  subject)  who  has  interest 
enough  to  obtain  them°.  This  branch  of  the  revenae  bath 
been  long  considered  as  a  hardship  upMi  private  families :  and 
so  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  conrideration 
of  parliament,  to  vest  this  custody  in  the  relations  of  the 
party,  and  to  settle  an  equivalent  on  the  crown  in  lieu  of  it) 
it  being  then  proposed  to  »hare  the  same  &te  with  the  slavery 
of  the  feodal  tenures,  which  has  been  since  abolished  °.  Tet 
lew  instances  can  be  ^ven  of  the  oppressive  exertion  of  it, 
since  it  seldom  happens  that  a  jury  finds  a  man  an  idiot  a 
vativilale,  but  only  non  comfiot  mentit  from  some  particular 
time;  which  has  an  operation  very  difierent  in  point  of  law- 

A  HAN  is  not  an  idiot  P,  if  he  hath  any  glimmering  of  reason, 
so  that  he  can  tell  his  parents,  his  age,  or  the  like  comnKm 

■  -nfipvon,  Ibo^trhnmjimiklr     iftaL 

nBltd,iiiail»niiJjdlBla imiiiwiiijiirfc,        a4bHt.«u.    Cgm-JB^lStOl 


(15)  The  juritdictioii  which  the  chincellor  hu  generally,  or  per- 
lisps  alwiys,  exerdted  over  the  pononi  and  eitatai  of  Imutic*  Mid 
idiots,  i(  not  nec«Manly  annczed  to  the  custody  of  the  great  seal ;  Ac 
it  hu  been  declared  by  the  hoiue  of  lord*,  "  thit  the  cuitody  of  vliot* 
"  and  lunatics  «*s  in  the  power  of  the  king,  who  might  delegate  the 
"  lune  to  such  penoti  as  he  should  think  fit."  And  upon  every  change 
oFthe  great  teal,  a  special  authority  under  hii  majeaty**  royal  «gs 
manual  is  granted  to  the  new  chancellor  for  that  purpoK.  Hence  oa 
^ipesl  lies  from  the  chancelloi's  orders  upon  this  subject  to  the  house 
of  lords,  but  to  the  king  in  counciL  Dam.  Pfoc  14  Teb.  1726.  SP 
ITnM.  100. 
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matters.  But  &  man  who  is  born  deaf,  dumb,  and  blind,  is 
looked  upon  by  the  law  as  in  the  same  sutc  with  an  idiot* ;  he 
being  supposed  incapable  of  any  understanding,  as  wanting 
all  those  senses  which  Aimish  the  human  mind  with  ideas. 

A  LUNATIC,  or  non  eomfiot  menlit,  is  one  who  hath  had 
understanding,  but  by  disease,  grief,  or  other  accident  hath 
lost  the  use  of  hia  reason''.  A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals  ;  sometimes  enjoying  his  senses,  and 
sometimes  not,  and  that  frequently  depending  upon  the 
change  of  the  moon.  But  under  the  general  name  of  no* 
comfiot  mentii  (which  sir  Edward  Coke  says  is  the  moat  legal 
name')  are  comprized  not  only  lunatics,  but  persons  under 
frenues ;  or  who  lose  their  intellects  by  cUsease ;  those  that 
grow  deaf,  dumb,  and  blind,  not  being  6om  ao ;  or  such,  in 
short,  as  are  judged  by  the  court  of  chancery  incapable  of 
conducting  their  own  affairs.  To  these  also,  as  well  as 
idiots,  the  king  is  guardian,  but  to  a  very  different  puipose. 
For  the  law  always  imagines,  that  these  accidental  misfor- 
tunes may  be  removed ;  and  therefore  only  constitutes  the 
crown  a  trustee  for  the  unfortunate  persons,  to  protect  their 
property,  and  to  account  to  them  for  all  profits  received,  if 
they  recover,  or  after  their  decease  to  their  representatives. 
And  therefore  it  is  declared  by  the  statute  17  £dw.  II.  c.  10. 
that  the  king  shall  provide  for  the  custody  and  sustentation  of 
lunatics,  and  preserve  their  lands  and  the  profits  of  them  for 
their  use,  when  they  come  to  their  right  mind ;  and  the  king 
shall  ti^e  nothing  to  his  own  use :  and  if  the  parties  die  in 
such  estate,  the  residue  shall  be  distributed  for  their  souls  by 
the  advice  of  the  ordinary,  and  of  course  (by  the  subsequent 
amendments  of  the  law  of  administration)  shall  now  go  to 
their  executors  or  administrators. 

On  the  first  attack  of  lunacy,  or  other  occasional  insanity, 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason, 

4Ca.Utt.4i.  nMS-L&f.M;  ScHdi.  *>  Bdv.  I.  Ib  IbTiiBd^  ir«n4ii4 
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it  is  usual  to  confine  the  unhappy  objects  In  piivate  castod)r 
under  the  direction  oftheimeuTBtfrieDdi  and  relations:  and 
the  le^Uture,  to  prevent  all  abuses  incident  to  such  private 
custody,  hath  thought  proper  to  interpose  its  authority,  by 
statute  14  Geo.  III.  c.  49.  (continued  by  19  Geo.  III.  c.  IS.) 
(16)  for  regulating  private  mad-houses.  But,  when  the  dis- 
order is  grown  permanent,  and  the  circumstances  of  the  party 
vill  bear  such  additional  expense,  it  is  proper  to  apply  to  the 

royal  authority  to  warrant  a  lasting  confinement. 
[SOS]         Tbe  method  ofprovinga  personnon  comfiot  is  very 

umilar  to  that  of  proving  him  an  idiot.  The  lord 
chancellor,  to  whom,  by  special  authority  from  the  king,  the 
■  ctistody  of  idiots  and  lunatics  is  intrusted  S  upon  petititm  or 
information,  grants  a  commission  in  nature  of  the  writ  de 
idtota  ingtdrendo,  to  inquire  into  the  party's  stato  of  mind  ; 
and  if  he  bo  found  non  coiafloa,  he  usually  commits  the  care 
of  his  person,  with  a  suitable  allowance  for  his  maintenance^ 
to  some  friend  who  is  then  called  his  committee.  However, 
to  prevent  sinister  practices,  the  next  heir  is  seldom  permit- 
ted to  be  this  committee  of  the  person ;  because  it  is  Us  in- 
terest that  the  party  should  die.  But  it  hath  been  said,  there 
lies  not  the  same  objection  against  his  next  of  kin,  provided  he 
be  not  his  heir ;  for  it  is  his  interest  to  preserve  the  lunatic's 
life,  in  order  to  increase  the  personal  estate  by  savings,  which 
he  or  his  family  may  hereafter  be  entitled  to  enjoy".  The 
heir  is  generally  made  the  manager  or  committee  of  the 
estate,  it  being  clearly  his  interest  by  good  management  to 


(16)  And  msde  perpetutJ  by  36  Geo.  HI.  e.  91.  By  that  statute  no 
perfon  ihall  confine  jaote  thu  one  lunatic  in  ■  house  kept  for  the 
reception  of  lunatics,  without  an  annual  license  from  the  ct^Cfc  of 
phyiicianiortbejuiticeain  aeiuons,  under  a  penalty  of  500/.  And  if 
tbe  keeper  of  alicenaed  house  receive  any  person  u  a  lunatic,  without 
a  certificate  from  a  phyiieian,  aurgeon,  or  ^>othecuy,  that  he  is  a  fit 
person  to  be  received  s«  a  lunatic,  he  ahill  forfeit  100/, 
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keep  It  in  condidon:  accounUble  however  to  the  court  of 
chuceiy,  and  to  the  non  comflot  himself)  if  he  recoren ;  or 
otherwise)  to  bis  Kdminiitnitors. 

In  this'cnreof  idioUand  lunatics  the  civil  law  agrees  with 
oara ;  b^  assignmg  them  tutors  to  protect  their  perBons,  and 
curuors  to  manage  their  estates.  But  in  another  instance  the 
Roman  law  goes  much  beyond  the  English.  For,  if  a  man 
by  notorious  prodigality  was  in  danger  of  wasdng  his  esUtei 
he  was  looked  upon  as  non  eomfiot,  and  committed  to  the  care 
of  curators  or  tutors  by  the  praetor".  And  by  the  laws  of 
Solon  such  prodigals  were  branded  with  perpetual 
infamy*.  But  mth  ua,  when  a  man  on  an  inquest  [3063 
of  idiocy  hath  been  returned  an  unihri/t  and  not  an 
idiot  ■,  no  fiulher  proceedings  have  been  had.  And  the  pro- 
priety of  the  practice  itself  seems  to  be  very  questionable. 
It  was  doubtless  an  excellent  method  of  benefiting  the  indi* 
ndaal,  and  of  preserving  estates  in  fiunilies  i  but  it  hardly 
•eems  calculated  for  the  genius  of  a  free  nation,  who  claim 
and  exerdse  the  liberty  of  using  their  own  praf>erty  as  they 
fdeaae.  "  Sic  ulere  lito,  ut  alienum  ntm  laedat,"  is  the  only 
restriction  our  laws  have  g^ven  with  regard  to  ceconomical 
prudence.  And  the  frequent  circulation  and  transfer  of 
lands  and  other  property,  which  cannot  be  effected  without 
extravagance  somewhere,  are  perhaps  not  a  little,  conducive 
towards  keeping  our  mhced  constitution  in  ita  due  health  and 
vigor. 

This  may  sufiice  for  a  short  view  of  the  king's  ordinary 
revenue,  or  the  proper  patrimony  of  the  crown ;  which  was 
very  lai^  formerly,  and  capable  of  being  increased  to  a  ms^- 
nitude  truly  formidable :  for  there  are  very  few  estates  in  the 
kingdom,  that  have  not,  at  some  period  or  other  since  the 
Korman  conquest,  been  vested  in  the  hands  of  the  king  by 
forfeiture,  escheat,  or  otherwise.    But,  fortunately  for  the 
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liberty  of  the  subject,  thit  hereditary  landed  revenue,  by  » 
series  of  improvident  management,  is  sunk  almost  to  nothing ; 
and  the  casual  profits,  arising  from  the  other  branches  of  the 
eenttu  regaUt,  are  likewise  almost  all  of  them  alienated  from 
the  crown.  In  order  to  supply  the  deficiencies  of  which,  we 
are  now  obliged  to  have  recourse  to  new  methods  of  raising 
money,  unknown  to  eur  early  ancestors  ;  which  methods  con- 
stitute the  king's  extraordinary  revenue.  Pon  4he  public 
patrimony  being  got  into  the  hands  of  private  subjects,  it  is 
but  reasonable  that  private  contributions  should  supply  the 
public  service.  Which,  thot^h  it  may  perhaps  fall  harder 
upon  some  individuals,  whose  ancestors  have  Itad  no  share  in 
the  general  plunder,  than  upon  others,  yet,  taking  the  naticst 
throughout,  it  amounts  to  nearly  the  same ;  provided  the  gun 
by  the  extraordinary,  should  appear  to  be  no  greater  than  the 

loss  by  the  ordinary,  revenue.  And,  perhaps,  if  every 
[307]     gentleman  in  the  kingdom  was  to  be  stripped  of  such 

of  his  lands  as  were  formerly  the  property  of  the 
crown  ;  was  tp  be  again  subject  to  the  inconveniences  of  pur- 
veyance and  pre-emption,  the  oppression  of  forest  laws,  and 
the  slavery  of  feodal  tenures ;  and  was  to  resign  into  the 
king's  hands  all  his  royal  franchises  of  waifs,  wrecks,  estrays, 
treasure-trove,  mines,  deodands,  forfeitures,  and  the  like ;  he 
would  find  himself  a  greater  loser,  than  by  paying  his  quota 
to  such  taxes,  as  are  necessary  to  the  support  of  government. 
The  thing  therefore  to  be  wished  and  aimed  at  in  a  land  of 
liberty  is  by  no  nieans  the  total  abolition  of  taxes,  which 
would  draw  alter  it  very  pernicious  consequences,  and  the 
very  suppositi.'n  of  which  is  the  height  of  political  absurdity. 
For  as  the  true  idea  of  government  and  magistracy  vrill  be 
found  to  consist  in  this,  that  some  few  men  are  deputed  by 
many  others  to  preside  over  public  affairs,  so  that  individu^s 
may  the  better  be  enabled  to  attend  their  private  concerns ; 
it  is  necessary  |Jiat  those  individuals  should  be  bound  to  con- 
tribute a  portion  of  their  private  gains,  in  order  to  support 
thaf  government,  and  reward  that  magistracy,  which  protects 
them  in  the  enjoyment  of  their,  respective  properties.     But 
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the  thingft  to  be  aimed  at  are  wisdom  and  moderatioii,  not 
oTtlj  in  granting,  but  also  in  the  method  of  raiung  the  neces- 
sary supplies ;  by  contriving  to. do  both  in  such  a  manner  as 
may  be  most  conducive  to  the  national  wel&re,  and  atthe- 
stune  time  most  conustent  with  ceconomy  and  the  liberty  of 
the  subject ;  who,  when  properly  taxed,  contributes  only,  as 
was  before  observed  t,  some  part  of  his  property,  in  order  to 
enjoy  the  rest. 

Thksb  extraordinary  grants  are  usually  called  by  the 
synonymous  names  of  aids,  subsidies,  and  supplies;  and  are 
granted,  we  have  formerly  seen  ■,  by  the  commons  of  Great 
Britain  in  parliament  assembled  :  who,  when  they  have  voted  . 
a  supply  to  his  majesty,  and  settled  the  quantum  of  that  sup- 
ply, usually  resolve  themselves  into  what  is  called  a  com- 
mittee of  ways  and  means,  to  consider  the  ways  and  means 
of  raiung  the  supply  so  voted.  And  in  this  com- 
mittee every  memlfer  (though  it  is  looked  upon  as  [308] 
the  peculiar  province  of  the  chancellor  of  the  exche- 
quer) may  propose  such  scheme  of  taxation  as  he  thinks  will 
be  least  detrimental  to  the  public.  The  resolutions  of  this 
committee,  when  approved  by  a  vote  of  the  house,  are  in 
general  esteemed  to  be  (as  it  were)  final  and  conclusive. 
For,  though  the  supply  cannot  b^  actually  raised  upon  the 
subject  till  directed  by  an  act  of  the  whole  parliament,  yet 
no  monied  man  will  scruple  to  advance  to  the  government 
any  quantity  of  ready  cash,  on  the  credit  of  a  bare  vote  of  the 
house  of  commons,  though  no  law  be  yet  passed  to  establish  it.  . 

Thk  toxesi  which  are  raised  upon  the  siUiject,  are  either 
annual  or  perpetual.  The  usual  annual  taxes  are  those  upon 
land  and  malt. 

I.  The  land  tax,  in  its  modem  shape,  has  superseded  all 
the  former  methods  of  rating  ^ther  property,  or  persons  in 
respect  of  their  property,  whether  by  tenths  or  fifteenths, 
subsidies  on  land,  hidagea,  scutages,  or  tallages ;  a  short 
explication  of  which  will  however  greatly  assist  us  in  under^- 
standing  our  ancient  laws  and  history. 
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TXNTHs,  and  fifteenths ■,  where  temponryaida  issuing  out 
of  personal  property,  and  granted  to  the  king  by  parliament. 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
inoveablcs  belong:ing  to  the  subject ;  when  Buch  moTeables, 
or  personal  estates,  were  a  very  different  and  a  much  less 
considerable  thing  than  what  they  usually  are  at  this  day. 
Tenths  are  sud  to  have  been  first  granted  under  Henry  the 
second,  who  took  advantage  of  the  fashionable  xeal  for  croi- 
sades  to  introduce  this  new  taxation,  in  order  to  defray  the 
expense  of  a  pious  expedition  to  Palestine,  which  he  really 
or  seemingly  had  projected  against  Satadine  emperor  of  the 
Saracens ;  whence  it  was  oripnally  denominated  the  Saladinc 
tenth  ■>.  But  aftew&rds  fifteenths  were  more  usually  granted 
than  tenths.  Originally  the  amount  of  these  taxes 
[309]  was  uncertain,  being  levied  by  assessments  new  made 
at  every  fresh  grant  of  the  commons,  a  commission 
Ibr  which  is  preserved  by  Matthew  Paris' :  bt^t  it  was  at 
length  reduced  to  a  certainty  in  the  eighth  year  of  Edward 
III,  when,  by  virtue  of  the  kbg's  commission,  new  taxations 
were  made  of  every  township,  borough,  and  city  in  the  king- 
dom, and  recorded  in  the  exchequer ;  which  rate  was,  at  the 
time,  the  fifteenth  part  of  the  value  of  every  township,  the 
whole  amountiog  to  about  39,000/.  and  therefore  it  atill  kept 
up  the  name  of  a  fifteenth,  when,  by  the  alteration  of  tlM 
value  of  money  and  the  increase  of  personal  property,  things 
came  to  be  in  a  very  difiarent  situation.  So  that  when,  (rf 
later  years,  the  commons  granted  the  king  a  fifteenth,  every 
parish  in  England  imme^ately  knew  their  proportion  of  it ; 
thatis,  the  same  identical  sum  that  was  assessed  by  the  same 
aid  in  the  eighth  of  Edward  III ;  and  then  raised  it  by  a  rate 
among  themselves,  and  returned  it  into  the  royal  exchequer. 
The  other  ancient  levies  were  in  the  nature  of  a  modem 
land  tax  :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures  i^;  when 

b  HoRd.A.D.IM);C>rte.l.  TU.  tfone.      i1  nrf  tlM-rrnnil  hnnt  ifiTMn  i.bw hi 
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every'  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  hU  army  for  forty  days  in  -everf  year. 
But  this  persona!  attendance  growing  troublesome  in  many 
respects,  the  tenants  found  means  of  compounding  for  it,  by 
first  sending  others  in  their  stead,  and  in  process  of  time  by 
making  a  pecuniary  satisbction  to  the  crown  in  lieu  of  it. 
This  pecuniary  satisfaction  at  last  came  to  be  levied  by  aaseas- 
ments,  at  so  much  for  every  knight's  fee,  under  the  name 
of  acutages  (  which  appear  to  have  been  levied  for  the  first 
time  in  the  fifth  year  of  Henry  the  second,  on  account  of  hia 
expedition  to  Toulouse,  and  were  then  (I  apprehend)  mere 
arbitrary  compositions,  as  the  king  and  the  subject 
could  agree.  But  this  precedent  being  afterwards  ^310} 
^used  into  a  means  of  oppression,  (in  levying  scu- 
tages  on  the  landholders  by  the  royal  authority  only,  when- 
ever our  kings  went  to  war,  in  order  to  hire  mercenary 
troops  and  pay  their  contingent  expenses,)  it  became  there' 
upon  a  matter  of  national  complaint ;  and  king  John  was 
obliged  to  promise  in  his  magna  carta ',  that  no  Bcutage 
should  be  imposed  without  the  consent  of  the  common  coun- 
cil of  the  realm.  .This  clause  was  indeed  omitted  in  the 
charters  of  Henry  111,  where  ^  we  only  find  it  stipulated, 
that  scutages  should  be  taken  as  they  were  used  to  be  in  the 
time  of  king  Henry  the  second.  Yet  afterwards,  by  a  variety 
of  statutes  under  Edward  I,  and  his  grandsons,  it  was  pro- 
vided, that  the  king  shall. not  take  any  aids  or  tasks,  any 
tallage  or  tax,  but  by  the  common  assent  of  the  great  men 
and  commons  in  parliament. 

Or  the  same  nature  with  scutagea  upon  knights-fees  were 
the  assessments  of  hidage  upon  all  other  lands,  and  of  tal- 
Uge  upon  cities  and  burghs^.  Butthey  all  gradually  fell  into 
disuse  upon  the  introduction  of  subsidies,  about  the  time  of 
king  Richard  II.  and  king  Henry  IV.  These  were  a  tax,  not 
immediately  imposed  upon  property,  but  upon  persons  in 
respect  of  their  reputed  estates,  after  the  nominal  rate  of  <t«. 

cap.I<.  iuUw.t*.li^(.  MUir.l.ii.«.a.l.  14 U<r.  lit ibl. fc  1. 
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in  the  pound  for  lands,  and  3*.  Sd,  for  goods ;  and  for  those 
of  aliens  in  a  double  proportion.  But  this  assessment  was 
also  made  according  to  an  ancient  valtiation ;  wherein  the 
computation  was  so  very  moderate,  and  the  rental  of  the 
kingdom  was  supposed  to  be  so  exceeding  low,  that  one 
subudf  of  this  sort  did  not,  according  to  sir  Edward  Coke', 
amount  to  more  than  70,000/.  whereas  a  modem  land  tax  at 
the  same  rale  produces  two  millions.  It  was  anciently  the 
rule  never  to  grant  more  than  one  subsidy  and  two  fifteenths 
at  a  time :  but  this  rule  was  broken  through  for  the  first 
time  on  ft  very  pressing  occasion,  the  Spanish  invauon  in 
1586  {  when  the  parliament  gave  queen  Elizabeth  two  aub- 
udies  and  four-fifteenths.  Afterwards,  as  monef  sunk  in 
Talue,  more  subsidies  were  given ;  and  we  have  an  instaiice 
in  the  first  parliament  of  1 640,  of  the  king's  desiring  twelve 
subsidies  of  the  commons,  to  be  levied  in  three 
[|31l3  years;  which  was  looked  upon  as  a  startling  propo- 
sal :  though  lord  Clarendon  sajrs^,  that  the  speaker, 
Serjeant  Glanville,  made  it  manifest  to  the  house,  how  very 
inconsiderable  a  sum  twelve  subsidies  amounted  to,  by  tell* 
ing  them  he  had  computed  what  he  was  to  pay  for  them 
himself;  and  when  he  named  the  sum,  he  being  known  to 
be  possessed  of  a  great  estate,  it  seemed  not  worth  any  br- 
ther  deliberation.  And  indeed,  upon  calculation,  we  shall 
find,  that  the  total  amount  of  these  twelve  subsidies,  to  be 
'  raised  in  three  years,  is  less  than  what  is  now  raised  in  tme 
year,  by  a  land  tax  of  two  shillings  in  the  pound. 

The  grant  of  scutages,  tallages,  or  subsidies  by  the  com- 
mons.did  not  extend  to  spiritual  preferments ;  those  being 
usually  taxed  at  the  same  time  by  the  clergy  themselves  in 
convocation :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwise  they  were  .illegal,  and  not  binding  ; 
as  the  same  noble  writer  observes  of  the  subsidies  granted 
by  the  convocation,  whicli  continued  sitting  after  the  disso- 
lution of  the  first  parliament  in  1640.  A  subsidy  granted  by 
the  clergy  was  after  the  rate  of  4*.  in  the  pound  according 
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to  the  Ta]uadon  of  th^ir  livings  in  the  kin^s  books ;  and 
atnowited,  as  air  Edward  Coke  tells  us>,  to  about  30fi00t. 
While  this  custom  continued,  convocations  were  wont  to  ut 
as  frequently  as  parliaments  i  but  the  last  subsidies,  thus 
^ven  by  the  clergy,  were  thoae  confinned  by  statute  U 
Car.  II.  cap.  10.  unce  which  another  method  of  taxadon  has 
generally  prevailed,  which  takes  in  the  cler^  as  well  as  the 
laity :  in  recompense  for  which  the  beneficed  clergy  have 
from  that  period  been  allowed  to  vote  at  the  election  of  knights 
of  the  shire™;  and  thenceforward  also  the  practice  of  giving 
ecclesiastical  st^mdies  hath  fallen  into  total  disuse. 

Ths  lay  subudy  was  usually  raised  by  commissioners 
appointed  by  the  crown,  or  the  great  officers  of  state :  and 
therefore  in  the  beginning  of  the  civil  wars  between 
Charles  I.  and  his  parliament,  the  latter  having  no  [313] 
other  sufficient  revenue  to  support  themselves  end 
their  measures,  introduced  the  practice  of  laying  weekly  and 
monthly  assessments"  of  a  specific  sum  upon  the  several 
counties  of  the  kingdom ;  to  be  levied  by  a  pound  rate  on 
lands  and  personal  estates;  which  were  occasionally  conti* 
nued  during  the  whole  usurpation,  sometimes  at  the  rate  of 
120,000/.  a  month,  sometimes  at  inferior  rateao.  After  the 
restoration  the  ancient  method  of  granting  subsidies,  instead 
of  such  monthly  aaseaaments,  was  twice,  and  twice  only, 
renewed ;  viz.  in  1 663,  when  four  subsidies  were  granted  by 
the  temporalty,  and  four  by  the  clergy  ;  and  in  1670,  when 
800,000/.  was  raised  by  way  of  subsidy,  which  was  the  last 


U  pmoTcit  in  Bcobtll'i  cftUvIio,  «o.  (17). 


(17)  Sir  John  Sinclair  hu  given  the  proportions  to  be  levied  upon 
each  coun^  of  ui  use*sment  of  70,000/.  ■  month  in  the  yttr  IC60,  in 
hii  Hiitory  of  the  Public  revenue,  1  part,  1S9. 

VOL.  I.  53 
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time  of  nusing  supplies  in  Uwt  maimer  (IB).  For,  the 
monthly  assessments  being;  now  established  by  custom, 
being  raised  by  commisuoners  named  by  parliament,  uid 
ppoducii^  a  more  certain  revenue;  from  that  time  for- 
wards  we  hear  no  more  of  subsidies,  but  occasional  assess- 
ments were  granted  as  the  national  emergencies  required. 
These  periodical  assessments,  the  subsidies  which  preceded 


(18)  No  (ubtidiei  were  granted  either  by  the  l»i^  or  clergy  sfter 
1663,  15  Car.  II.  e.9tt  ID.  The  lesmed  Judge  hw  been  misled  by  the 
title  to  the  set  of  the  23  and  23  Car.  II.  c  3.  in  the  yeir  1670,  when  be 
declarei  it  was  the  laat  time  of  railing  luppliei  by  way  of  subiidy ; 
§ot  the  title  of  it  ii,  "  An  act  to  grant  a  aubudy  to  hii  tnajeity  for  sup- 
ply of  hii  eitriardinary  occaiiona."  But  sltbougb,  among  a  great 
variety  ot  other  tixea,  li.  in  the  pound  ii  to  bc'iraised  upon  land,  yet 
the  mode  of  cxiUectjng  it  ii  totally  different  from  the  former  subsidy 
assesiment:  it  is  to  be  leried  by  exactly  the  same  plan  and  afrange- 
mentt  whidi  were  afterwards  adopted  in  the  4  W.  &  M.  And  accord- 
ing to  the  regulations  in  the  atatute  4  W.  h  M.  c.  1.  and  the  raluathm 
of  estates  made  at  that  time,  the  parliament  every  year  at  preaeM 
renews  the  grant  of  the  land  tax,  and  orders  it  to  be  collected.  All 
the  material  clauses  of  the  statute  in  the  22  &  23  Car.  II.  are  copied 
verbatim  m  that  of  the  4  W.  &  M. ;  the  act  of  Charles  is  not  printed  in 
the  common  edition  of  the  Statute*  at  Large,  but  it  is  given  at  length 
in  KeUe**  edition.  And  even  then  thia  icheme  of  taxing  landed  pro- 
perty waa  not  a  novelty,  for  U  ws*  first  introduced,  in  the  time  of  tbe 
commonwealth.  Tbe  substance  of  thia 'plan  may  be  seen  in  an  act  dr. 
an  aasesBment  to  raise  €0,000/.  a  month  in  Scobell's  acta,  1656^  c.  12. 

To  those  who  have  leisure  and  opportunity,  it  might  afford  enter- 
tainment to  inquire  what  was  the  difference  of  the  assetamenta  returned 
into  the  exchequer  in  the  year*  165G,  1670,  and  1692.  For  besides  the 
present  disproportion  in  the  aisessment  neccMarily  ariung  Iram  a 
more  improved  cultivation  of  land  in  some,  counties,  it  is  commonly 
supposed  that  there  waa  an  original  inequality  io  the  valuation  of 
estates,  from  the  liberally  or  fraud  of  the  owners  and  aaseiton  in  their 
r^resentatjons  of  the  value,  according  to  nhtAi  attachment  or  avenion 
to  die  new  gwremment 
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tfaenit  and  the  tnore  uicient  scuU^e,  hid^e,  and  tallagCt 
were  to  all  intonts  tmd  purposes  a  land  tax ;  and  the  uscss- 
ments  were  sometimes  expressly  called  so'.  Yet  a  popular 
opinion  has  prevailed,  that  the  land  tax  was  first  introduced 
in  the  reign  of  king  William  III ;  because  in  the  year  1693 
anew'asHumentor  valoation  of  estates  was  made  through- 
out the  kingdom  i  which,  though  by  no  means  a  perfect  one, 
had  this  effect,  that  a  supply  of  500,000/.  was  equal  to  1*. 
in  the  pound  of  the  value  of  the  estates  given  in.  And, 
according  to  this  enhanced  valuation,  from  the  year  1693  to 
the  presei^t,  a  period  of  above  fourscore  years,  the  land  tax 
has  continued  an  aimual  charge  upon  the  subject  {  above  half 
the  time  at  4a.  in  the  pound,  sometimes  at  3>,  sometimes  at 
2a,  twicer  at  U,  but  without  any  total  intermission.  The 
medium  has  been  3*.  3d.  in  the  pound  ;  being  equivalent 
with  twenty-three  ancient  subsidies,  and  amounting  anau* 
ally  to  more  than  a  million  and  a  lialE.of  money. 
The  method  of  raising  it  is  by  charging  a  particular  [3 1 3} 
sum  upon  each  county,  according  tp  the  valuation 
given  in,  ^.  D.  1693  :  and  this  sum  is  assessed  and  raised 
upon  individuals  (their  personal  estates,  as  well  as  real, 
being  liable  thereto)  by  commisrioners  appointed  in  the  act, 
being  the  principal  landholders  of  the  county,  and  their 
officers  ( 193. 


(19)  By  the  statute  38  Geo.  111.  c.  60.  the  preamble  of  which  itates, 
**  thtt  it  nwy  miterislly  conduce  to  itrengthetiin|>  and  stq>porting'  the 
"  pubUc  credit,  and  to  augmenting"  the  nation'i  reaource*  it  this  im- 
"  portant  coiyuncture,  that  the  dut^  now  psysUe  for  one  year  on  land 
•'  should  be  made  perpetual,  but  sut^ect  to  redemption  and  purchase, 
"on  transferring  to  the  commisaionera  for  the  reduction  of  tbe  national 
■■  debt  a  certain  pioponion  of  capiuJ  atock,  in  manner  tbereht  atatedi" 
it  is  enacted  that  the  land  tax  iball  be  laiied  and  paid  yeariy  to  his 
majesty  and  his  heirs  for  ever,  lubject  to  redemption  under  certain 
rules  and  condjtiona.    Thii  act  was  afterwards  amended  by  aeTcral 
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II.  Tha  other  uniul  tax  is  the  nult  tax ;  which  is  a  sitm 
of  fiOfiOOl.  ruaed  every  year  by  parliameDtt  ever  lioce 
1697',  by  a  duty  of  Gd.  in  the  bmbel  on  malt*  and  a  propor- 
uonafaJe  sum  on  certain  liquors,  such  as  cyder  and  perry, 
wliich  might  otherwise  prevent  the  consumption  of  mak. 
This  is  under  the  raanagemcot  of  the  commisiumeta  of  the 
excise  )  and  is  indeed  itself  no  other  than  an  atitwial  excise, 
-  the  nature  of  which  species  of  taxation  I  shall  presently 
explain  :  only  premising  at  present,  that  in  the  year  1 T60  an 
additional  perpetual  excise  of  Sd.  fier  bushel  was  laid  upon 
malt ;  to  the  produce  of  which  a  duty  of  15  fier  eetu.  or 
nearly  an  additional  halfpenny  per  bushel,  was  added  ia 
1779  (30):  and  that  in  1763  a  proportionable  excise  was 
laid  upon  cyder  and  perry,  but  so  new-modelled  in  1766,  as 
scarce  to  be  wtmh  collecting  f21). 


other  «cU,  «11  of  which  were  repelled,  and  the  proviaions  consoUdated 
•nd  amended  by  the  Matute  43  Geo.  III.  c.  116,  The  conudention  for 
redemption  %\itX\  (^nerally  ipeiMng)  be  so  much  capital  stock  of  the 
three  pnunds  ^fr  oniriitn  conwdldated  •nnuities,  or  the  three  pounds  Sw 
'  eaitam  reduced  nuiuities,  si  will  yield  ■  dividend  exceedintf  the  soxkunt 
of  the  land  tax  redeemed  by  one-tenth  part  thereof.  Thii  stock  m^ 
be  transferred  by  the  purchaser  all  at  once,  or  l;^  instalments,  and  in 
certain  case>  the  redemption  may  be  made  by  payments  in  money. 

The  regulation!  of  the  statute  are  far  toa,nuDieroua  to  be  farther 
detailed  in  a  note. 

(30)  And  in  tha  next  year,  a  further  additional  duty  of  6d.  a  buabel 
was  laid  upon  malt.  Butbyttieconsohdatianact,37Geo.III.c.  13.  these 
dutiea  are  repealed ;  and,  in  Ueu  of  them,  9\fi.  ii  laid  npon  every  bushel 
of  mah  in  England,  and  half  ai  much  in  Scotland.  Sir  John  Sinclair 
statca,  that  from  Mlchaelmaa  IT'S?  to  Michaelmas  1788,  the  net  pr«- 
,duoe  of  the  perpetual  excise  upon  malt  was  734,766/. ,-  the  araiual 
eidse  603,317/- ;  the  duties  upon  beer,  1,G66,IS3/. ;  upon  Britiih  ap!. 
tits,  S09,167A :  lo  dial  bariey  yielded  a  clear  revemie  of  3,503,433^. 
3  Sine.  133. 

(31)  Though  the  land  tax  ii  suppoaed,  and  atated  in  the  annual  act, 
to  raise,  at  4(.  in  the  pound,  an  income  of  l,9S9,673f.  7;  lOii/.  for  En; ■ 
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Thx  petpetaal  taxes  mn, 

I.  The  custDiBB ;  or  the  datint  tdli  tributo,  or  uriff,  pay- 
able upon  merchaiMlise  exported  and  imported.  The  conai- 
derationft  upon  which  this  revenue  (or  the  more  ancieDt  part 
of  it,  which  arose  only  from  exports)  was  invested  in  the 
king)  were  said  tq  be  two ' ;  1 .  Because  he  gave  the  subject 
lesre  to  depart  the  kingdom^  and  to  carry  his  goods  along 
with  him.  3.  Because  the  king  was  bound  of  common  right 
to  maintain  and  keep  up  the  porta  and  harens,  and  to  protect 
the  mevchant  from  pirates.  Some  have  imagined  they  are 
called  with  us  customs,  because  they  were  the  inheritance 
of  the  king  by  immemorial  usage  and  the  common  law,  and 
not  granted  him  by  any  lUtute  ■ :  but  sir  Edward  Coke  hath 
clearly  shewn ',  tliat  the  king's  first  claim  to  them 
was  by  grant  of  parliament  3  £d^.  I.  though  the  [314] 
record  thereof  is  not  now  extant  (33).  And  indeed 
this  is  in  express  words  confessed  by  statute  3S  £dw.  I.  c.  7. 

r  DyiT,  MJ.  >  Ojtr,  43.  pL  14.  II  tiM.  M,  M. 


luid  i  uid  47,954/.  U.  Sd.  for  Scotluid  i  making  in  lU,  3,037,637/.  9t. 
Oid.  yet  Sir  John  Sinclair  Bhewi,  with  great  q>paarance  of  accuracy, 
that  it  is  so  unilbnnly  deficient,  that,  upon  an  averaf^,  the  whole  amount 
ought  not  to  be  estimated  at  more  than  1,900,000/.  and  that  the  annual 
malt  tax,  after  two  very  favoraWe  years,  endinf^  at  Michaelmaa  l?88, 
£dnot  average  more  than  600,000/.    3  Fart,  108.  117. 

(33)  Sir  Edward  Coke  cites  a  letter  patent  of  Edw.  I.  in  which  the 
king  redtes,  that  the  parliainent  had  granted  to  him  and  hia  heirs 
fuci/am  itova  ceiuuttadc  upon  wool,  akina,  and  leather :  but  that  mer- 
dianta  pud  duties  and  customs  long  before,  ^ipesr*  from  the  memora- 
ble clause  in  magna  tkarta,  upon  «4)ich  air  Edward  Coke  is  there 
commenting :  that  clause  proTides,  that  all  merchants  shall  hare  safe 
conduct  throughout  England,  ad  emtndmm  rt  vendtttdim  tine  onuiibiu 
malit  tolnttit,  per  anticpiat  et  rrttai  twuvrtaJinei  t  and  he  says,  these  are 
tubsidies  or  cuitomi  panted  by  common  consent  pra  bona  putlieo. 
3  Imr.  56.    They  seem  to  ha*«  been  called  customa,  from  haTuig  been 
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wherein  the  lung  promise  to  take  no  customB  from  iner- 
chants,  without  the  common  assent  of  the  realm,  "  saving  to 
"  UB  and  our  heirs,  the  customs  on  wool,  skins,  and  leather, 
"  formerly  granted  to  us  by  the  commonalty  aforesaid." 
These  were  formerly  called  the  hereditary  customs  of  the 
crown ;  and  were  due  on  the  exportation  only  of  the  said 
three  commodities,  and  of  none  other :  which  were  styled 
the  ttafile  commodities  of  the  kingdom,  because  tbey  were 
obliged  to  be  brought  to  those  ports  where  the  king's 
staple  was  established,  in  order  to  be  there  first  rated, 
and  then  exported ".  Tbey  were  denominated  in  the 
barbarous  Latin  of  our  ancient  records,  cuttuma ' ,-  not 
eoMuetudinet,  which  is  the  lat^uage  of  our  law  when- 
ever it  means  merely  usages.  The  dudes  on  wool,  sheep- 
skins, or  woolfclls,  and  leather,  exported,  were  called  cutiu- 


psid  from  time  innmemoriil  i  and  a  meoiorable  statute  in  the  31  Edw. 
I.  c.  5.  makes  that  distinction.  It  statci,  that  several  people  are  appre- 
hensive that  the  aids,  tuka,  and  priies,  which  tbey  had  granted  for  the 
king's  wars  and  other  occaaioiu,  might  be  turned  upon  them  and  their 
heirs  ("en  lermgej  into  sn  act  of  slavery  i  the  kiny  therefore  dedire* 
and  grants,  that  he  will  not  draw  such  temporary  aid*  and  taxea  into 

This  is  a  strikinff  and  noble  instance  of  a  jealoiu  tpiiit  of  liberty  is 
our  ancestors,  and  that  they  were  anxious  to  preserve  those  rights 
which,  by  magna  eharta,  they  had  successfully  vindicated. 

Lord  Coke,  both  in  3  Init  58,  mid  in  4  Inst  39,  30.  shews  from  the 
authorities  he  cites,  that  customs  or  duties  were  called  in  old  le|^ 
Latin  outuma  and  cmmetadiiie*  indiscriminstely.  But  he  seem*  voy 
desirous  of  inculcating  the  doctrine,  that  all  customs  or  duties  owe 
their  origin  to  the  authority  of  parliament  (  a  doctrine,  which,  both 
before  and  after  bis  time,  the  crown  wu  inclined  tc 
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ma  antiquaaive  magna  z  and  were  ray&bleby  every  merchant, 
as  well  native  as  stranger;  vtth  this  difference,  that  mer- 
chant strangers  paid  ad  additional  toll,  viz.  half  as  much 
again  as  was  paid  by  natives.  ■  The  etutuma  fiarva  et  nvoa 
were  an  inipost  of  3d.  in  the  pound,  due  from  merchant 
strangers  only,  for  all  commodities  as  well  imported  as  ex- 
ported ;  which  was  usually  called  th«  alien's  duty,  and  was 
first  granted  in  31  Edw.  I*.  But  these  ancient  hereditary 
customs,  espedally  those  on  wool  and  woolfells,  came  to  be 
of  little  account,  when  the  nation  became  sensible  of  the 
wjvant^es  of  a  home  manufacture,  and  prohituted  the  ex- 
portation of  wool  by  statute  1 1  Edw.  III.  c.  I. 

Thesk  is  also  another  very  ancient  Iwrtfditary  duty  be- 
longing to  the  crown,  called  the  flritage  or  butlerage  at  wines ; 
which  is  considerably  older  than  the  customs,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  I. 
still  extant'.  Prisage  was  a  right  of  taking  two  [315] 
tons  of  wine  from  every  ship  (English  or  foreign) 
importing  into  England  twenty  tons  or  more ;  one  before, 
and  one  behind  the  mast:  whicbby  charter  of  Edward  I.  was 
exchanged  into  a  duty  of  2«.  for  every  ton  imported  by  mer- 
chant-strangers, and  called  butlenige,  because  paid  to  the 
king's  butlcFT.  • 

Other  customs  payable  upon  exports  and  imports  were 
distinguished  into  subsidies,  tonnage,  poundi^,  and  other 
imposts.  Subsidies  were  such  as  were  imposed  by  partbment 
upon  any  of  the  staple  commodities  before  mentioned,  over 
and  above  the  ctutuma  aniigua  el  magna  :  tonnage  was  a  duty 
upon  all  wines  imported,  over  and  above  the  prisage  and  but- 
lerage  aforesaid :  poundage  was  a  duty  imposed  ad  valorem^ 
at  the  rate  of  \2d.  in  the  pound,  on  all  other  merchandise 
whatsoever ;  and  the  other  imposts  were  such  as  were  occa- 
sionally laid  on  by  parliioncnt,  as  circumstances  and  times 

■  tluLia.  y  tliiT.I.I.Biiliir.114.  Stu.Eilr.lsFJv. 
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required*.  Tbeae  distin^cHiB  are  nowin  a  manner  forgot* 
ten,  'except  by  the  officers  immediately  concerned  in  tliia 
department;  their  produce  being  ia  effect  all  blended  toge- 
ther, under  the  one  denomination  of  the  customs. 

Bt  these  we  understand,  at  present,  a  duty  or  subsidy  paid 
by  the  merchant,  at  the  quay,  upon  all  imported  as  well  as 
exported  commoditiea,  by  authority  of  parliament ;  unless 
where,  for  particular  national  reasons,  certain  rewards,  boon- 
ties,  or  drawbacks,  are  allowed  for  particular  exports  OT 
imports.  Those  of  tonnage  and  poundage,  in  particular,  were 
at  first  granted,  aa  the  old  statutes  (and  particularly  1  Eliz. 
c.  19.)  express  it,  for  the  defence  of  the  realm,  and  the  keep- 
ing and  safeguard  of  the  seas,  and  for  the  intercourse  of  mer- 
chandise safely  to  come  into  and  pass  out  of  the  same.  They 
were  at  first  usually  granted  only  for  a  stated  Urm  of  years, 
as,  for  two  years  in  5  Rlc.  II*;  but  in  Henry  the  sixth's  time, 
they  were  granted  him  for  life  by  a  statute  in  the  thirty -first 
year  of  his  reign ;  and  again  to  Edward  IV,  for  the  term  of 
bis  life  also :  since  which  time  they  were  regularly  granted 

to  all  his  successors,  for  life,  sometimes  at  the  first, 
[316]     sometimes  at  other  subsequent  parliaments,  till  the 

reign  of  Charles  the  first ;  when,  as  the  noble  histo- 
lian  expresses  iV>,  his  ministers  were  not  sufficiently  solid- 
tous  for  a  renewal  of  this  legal  grant.  And  yet  these  imposts 
were  imprudently  and  unconstitutionally  levied  and  taken, 
without  consent  of  parliament,  for  fifteen  years  together ; 
which  was  one  of  the  causes  of  those  unhappy  discontenta, 
justifiable  at  first  in  too  many  instances,  but  which  degene- 
rated at  last  into  causeless  rebellion  and  murder.  For,  as  in 
every  other,  so  in  this  particular  case,  the  king  (previous  to 
the  commencement  of  hostilities)  gave  the  nation  ample 
satisfaction  for  the  errors  of  his  former  conduct,  by  passing 
an  act<=,  whereby  he  renounced  all  power  in  the  crown  of 
levying  the  duty  of  tonnage  and  poundage,  without  the 
express  consent  of  parliament ;  and  also  all  power  of  impo- 
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■itJon  upon  any  merchandiKs  whaterer.  V'pm  the  restora* 
tion  this  dutjt  was  granted  to  king  Charles  the  second  for  life, 
and  so  it  was  to  his  two  immediate  succcBsora ;  but  now  by  ' 
three  aeTcral  statutes,  9  Ami.  c.  6.  1  Geo.  I.  c.  13.  and  3 
Geo.  I.  c.  7.  it  is  made  perpetual  and  lAortgaged  for  the  debt 
of  the  public.  The  customs  thus  imposed  by  parliament,  are 
chiefly  contidned  in  two  books  of  rates,  set  forth  by  parlia* 
mentary  authority* ;  one  signed  by  sir  Harbottle  Grimstoni 
apeaker  of  the  house  of  commons  in  Charles  the  second's 
time ;  and  the  other  an  additional  one  signed  by  sir  Spencer 
Compton,  speaker  in  the  reign  of  George  the  first  -,  to  which 
also  subsequent  additions  have  been  made  (23).    Aliens  pay 

'        d  sot  U  Cu.  a.  c.  4.    11  Oca.  I.  cT. 


(33)  In  the  year  ITST,  by  the  ST  Geo.  III.  C.  13.  c*lled  the  c< 
tion  act,  all  the  former  itatutes  imposing'  dutiei  of  ciutonu  and  cxciae 
were  repealed  with  re^prd  to  the  guaHtum  of  the  duty  j  and  the  two 
booka  of  rate!  mentioned  by  the  learned  Judge,  were  declared  to  be  of 
DO  aTail  for  the  future  t  but  all  the  former  dutjei  were  conMlidnted,  and 
were  ordered  to  be  paid  accordinj^  to  a  new  book  of  rates  annexed 
to  tbat  atatute.  Before  thia  act  waa  paaaed,  it  coold  not  be  aupposed 
that  many  pcraons,  beaide  exciiemen  and  cuitom-hoiue  officers,  could 
be  acquaintedwiththedutiei  payable  uponthediiFcrent  articles  of  com- 
merce. Sir  John  Sinclair  a^a,  that  French  wine  was  Uable  to  fifteen, 
and  French  paper  to  fourteen,  difTerent  duties,  whitJi,  of  courae,  lay 
widely  diapersedin  so  many  acta  of  paiilament.  But  now,  by  thia  excel- 
lent improvement,  we  can  immediately  find  the  du^  t^ion  the  importa- 
tioo  or  eqiortition  of  any  article ;  or  what  excise  duty  any  commodi^ 
i*  subject  to,  in  an  alphabetical  table.  Bullion,  wool,  and  aome  few 
other  commoditieB,  may  be  imported  dnty  free.  All  the  articles  enu- 
merated in  the  tables  or  book  of  rates  pay,  upon  importation  or  exporta- 
tion, the  sum  therein  specified,  acconling  to  their  weiKfat,  number,  or 
measure.  And  all  other  gooda  and  merchandise,  not  being  paiticulariy 
enumerated  or  described,  snd  permitted  to  be  imported  and  used  in 
Great  Britain,  shsU  pay  upon  importation  37/.  10*.  per  eau.  ad  valartm, 
or  for  esely  100/.  of  the  value  thereof;  but  subj  e«t  to  a  drawhsck  of  35/. 
per  crnt.  upon  eiporluion.  Very  tew  comtnodities  pay  a  duty  upon 
exportation ;  but  <rt>eTe  that  d)ity  is  not  specified  in  the  tables,  and  the 
expottabon  is  not  prohibited,  all  articles  may  be  exported  without  pi^*- 
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«  larger  proportion  nbaa  nafund  subjects,  wUcli  u  wiwt  i» 
now  generally  understood  by  tbe  aUea's  dutj ;  tobe  excmpud 
&Dm  which  ia  one  principal  cause  of  the  freqaent  ^>plkatiaii 
to  parliament  for  acts  of  naturaljcatioa  (34). 

Thesk  customs  an  then*  we  seC)  a  tax  iromediateJy  paid' 
by  the  merchant,  although  uitimately  by  tbe  consumer.  And 
yet  these  are  the  duties  felt  least  by  the  people ;  and,  if  pra- 

ment  of  dut>-, pTorided  tliej  are  re^ftrfy  entered  uid aUppedi  but.  on 
fkilure  thereof,  they  ue  subject  to  a  dvty  of  SI.  10t.ftreaui^valtrtm- 
And  to  prevent  friuda  in  the  representttioa  of  the  value,  aTetyiinple 
and  equitable  re^ulition  i>  prescribed  by  the  act,  ws.  the  proprietet 
shall  hinuelF  declare  tbe  value,  anil  if  this  should  ;^)pea^  not  to  be  a  fair 
and  true  estimate,  the  gtjods  may  be  geiaed  by  the  proper  officer ;  and 
four  of  the  commlsaioners  of  the  ciiatoms  may  diiect  that  the  owner 
■hall  be  paid  the  price  which  he  himself  fiied  Qpon  them,  wHh  an 
adTaace  of  ten  ptr  cm.  beaidei  all  the  duty  whiiA  he  may  hare  paid  t 
and  they  nuy  then  order  the  good*  to  be  publicly  aoU,  andif  theyraisa 
any  lum  beyond  what  w««  paid  to  the  ow^  and  the  mhw  niiral 
<q>en*ei,one  halfof  the  orerpluaahail  be  paid  to  the  officer  whomada 
tbeieiiure,  and  the  other  half  to  the  public  revenue.  Thia  tUtute  is  of 
■nfinite  coniequence  to  the  conuDercial  part  of  the  world ;  it  ha*  reduoed 
an  important  aubject  frora  a  perfect  chaos  to  »u*h  a  plain  and  aimpla 
form,  as  to  induce  every  friend  to  hit  country  to  wiah  that  aimilw 
axpeiimenta  vrere  nxade  upon  other  confused  and  entan^d  branches  at 
wr  statiue  Uw. 

Bythe,4aGe(i.in.c43.  additional  duties  are  granted  upon  goods 
imported  and  exported,  and  on  the  tonnage  of  thipt,  according  toia 
hook  of  rates  annexed  to  the  statute. 

By  that  statute  Britiah  goods,  not  apeciflcally  noticed,  exported  ts 
any  place  in  Europe  or  within  the  Strei^ts  of  Gibraltar,  pay  lOt.  ptr 
neat,  exported  to  any  other  part  of  the  world,.(the£Bat  Indie*  czc^ited) 
XptrteiU.advalmretn. 

(34)  Bythe34Ceo.  IIL  less.  3.  clA-it  was  enaoted,  that  the  petty 
euatom,  or  additional  duty  on  all  the  good*  of  aliana  or  atrangcr^ 
should  ceaac,  except  those  which  had  been  granted  lo  the  city  of  Loa- 
don.  The  city  of  Leadon  still  retains  a  trifling  duty  called  acavage,  ob 
the  goods  of  aliens.  It  ii  an  odioua  and  impolitic  taxt  and  it  would  ba 
honorahle  to  the  city  of  London  to  adopt  the  liberality  of  tbe  lag 
andtoreUnquithit. 
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dantljr  manned,  die  people  hard^  coHlder  tiM  tbej  piqr 
them  at  all.  For  the  moPckaBt  is  eatji  bting  setuible  he 
4oes  not  ps^  them  for  himadf ;  aod  the  consiuner, 
vho  really  payi  tbaiSt  confouiula  them  with.the  price  [S 17] 
•f  the  commodily :  in  the  mne  manner  a«  Tacitus 
«bBMVBB,  tkat  the  emperor  Nero  gained  the  reputation  of 
aboUibing  the  tax  of  the  Bale  of  slavei}  though  he  only  trane- 
iiBrred  it  from  the  buyer  to  the  seller ;  «>  that  it  mu,  as  !■ 
•xprenes  it,  "  rmUtum  magia  ifiede,  fwm  vi :  tmm,  cihi 
"  vtnditar  fundere  Jttierttur,  in  partem  flretU  emfitoribma 
**  aceretceiat;"  But  this  inccnremflnce  atteads  it  on  the 
Other  band,  that  these  imposts,  if  too  heavy,  are  a«heck  and 
cramp  upon  trade ;  and  eBpecially  whan  the  vUue  of  the  com- 
modity bears  Httle  or  no  proportioa  to  the  quaadty^f  the  duty 
imposed.  This  in  consequence  ^tcs  rise  aho  to  *mug{^g, 
which  then  becomes  a  very  lucratiic  employment  t  and  iM 
mttural  and  nxMt  reaaoooble  poaiahmeBt,  viz,  coafcitfarinn  of 
the  commodity,  is  in  such  cases  qintc  ineffectasi;  theintiirt- 
nc  Tal«e  of  tlie  goods,  which  is  all  that  die  smuggler  has  paid) 
and  therefore  all  that  he  can  lose,  being  Tery.inconuderabla 
when  compared  with  his  prospect  of  advanbtge  in  eTading 
the  duty.  Recourse  must  therefore  be  had  to  extraordinary 
fmnishroents  to  prevent  it;  perhaps  e«en  to  capital  aneti 
iriuch  clestrDys  all  proportion  of  punishment  ^  and  puumiir- 
derera  upon  an  equal  footing  with  such  as  are  really  guilty 
of  no  natural,  but  merely  a  positive,  ofienee. 

These  is  also  another  ill  consequence  attencBng  high 
imposts  on  merchandise,  not  frequently  considered,  but  indii- 
putably  certain ;  that  the  earlier  any  tax  is  laid  on  a  comr 
modity,  the  heavier  it  &Us  upon  the  consumer  in  the  end: 
for  every  trader,  diroug^  whose  hands  it  passes,  must  have  a 
profit,  not  only  upon  tite  raw  material  and  his  own  labor  and 
time  in  preparing  it,  but  also  upon  the  very  tax  itself,  which 
he  advances  to  the  government;  otherwise  he  loses  the  use 
and  interest  of  the  money  which  be  so  advances.   To  inttance 
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in  the  article  of  flmigti  p&per.  The  mcrchmt  psyB  k  daty 
upon  importation,  which  he  doei  not  receive  ftgttin  till  he  sells 
the  commodity,  perhapi  M  the  end  of  three  months. 
pis}  He  is  therefore  equtdly  entitled  to  a  profit  apon  tfast 
duty  whkh  he  psys  at  the  cuatmn-hoase,  m  to  a 
profit!  upon  the  original  price  vhich  he  pays  to  the  manufac- 
turer abroad  -,  and  conndera  it  accordin^y  in  the  price  he 
demands  of  the  itationer.  When  the  stationer  sells  it  ngsin, 
he  requires  a  profit  of  the  printer  or  bookseller  upon  the 
whole  sum  adranced  bf  him  to  the  merchant ;  and  the  book- 
seller does  not  forget  to' disrgB  the  full  proportion  to  the 
Student  of  uhisoate  ooDmuhcr ;  who  therefore  does  not  only 
pay  the  orig^al  diity,  hut  the  profits  of  these  three  interme- 
diate traders,  who  have  successiTely  advanced  it  for  him. 
This  might  be  carried  much  forther  in  any  mechanical,  or 
more  complicated,  branch  of  trade. 

II.  DisBCTLT  oppoute  in  its  natun  to  this  is  the  exc^ 
duty ;  which  is  an  inlsiid  impouuon,  paid  sometimes  upon  the 
cbnvumption  of  the  cbmmo4&ty,  or  frequently  upon  the  retail 
sale,  which  is  the  last  stage  before  the  consumptiui.  This  is 
doubtless,  impartially  speaking,  the  most  oeconomical  way  of 
toxing  the  subject  i  the  chains  of  levying,  collecting,  and 
managing  the  excise  duties  being  considerably  less  in  pro* 
portion  than  in  other  branches  of  the  revenue  (35).  It  also 
rtnden  the  commodity  cheaper  to  the  consumer,  than  charg- 
ing it  with  customs  to  the  same  amount  would  do  j  for  the 
reason  just  now  given,  because  generally  pajd  in  a  much  later 
stage  of  it.  But,  at  the  same  time,  the  rigor  and  arlntrary 
proceedings  of  exrise-laws  seem  hardly  compatSile  with  the 

(35)  In  the  year  17K,  the  expeiue  of  coUectii^  the  custmna  was  8f 
ftr  ttnt.  oeari;  upon  the  net  produce,  the  duties  of  eiciae  S^  itamps 
5^,  Und  t«x  uid  useited  taxei  3i,  salt  7Jp  uid  ttAt  the  CTerage 
eipenie  of  collecting  the  whole  revenue  was  lesi  thin  6> .  See  the  4th 
report  of  the  committee  on  finance,  1797,  p.  6. 

In  the  year  ending  5  Jan.  1802,  theie  piDportions,  are  something  dif- 
ferent, seep.  336.  n.  37.  in  this  volume,  where  the  net  produce  and  the 
rate^ontfimafcoUecting,  are  stated  st  length. 
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temper  of  a  free  natioB.  ■  For  the  fraud  that  might  be  com- 
nkled  in  this  iHsBch  of  the  rcTcnuct  unleas  a  strict  watch  is 
kept*  make  it  ncccMary,  wberenr  it  is  established,  to  g^ve  the 
officera  a  powerofentcringB&dsearchiDg  the  houses  of  such  as 
deal'  in  cxdaeabtc  CMuinoditicii  at  any  hour  of  the  day,  and,  in 
nany  cases,  of  the  night  likewise.  And  the  proceedings  in 
case  of  tranagrcsuons  are  so  summary  and  sudden,  that  a  man- 
xoay  be  convicted  in  two  days  time  in  the  penalty  of  many 
tbouaand  p6und»by  two  coihmisaioocrs  or  justices  of  the  peace ; 
■o  the- total  cxCluonnAf  the  trial  by  jury,  and  disr^ard  of  the 
common  law  (26).  For  which  reason,  though  lord 
Clarendon  Idls  uss,  tbit  to  his  knowledge  the  earl  of  [319] 
Bedford  (who  was  made  lord  treasurer  by  king  Charla 
ibie  first,  to  oblige  bis  partiament)  intended  to  have  aet  up  the 
excise  in  England,,  yet  it  never  made  a  pan  in  that  uufbrm- 
nate  prince's  revenue  ;  being  first  introduced,  on  the  model  of 
tbe  Dutch  prototype,  by  the  parliament  itself  a(fa:r  its  rupture 
vhb  tbe  crown.  Yet  such  wm  the  opinion  of  its  general 
mipopularity,  that  when  in  1643,  "asperuoos  were  cast  by 
"  malignant  persons  upon  the  house  of  commons,  that  they 
"  intended  to  introduce  excises,  tbe  house  for  its  vindication 
"  thernn  did  declare,  that  these  rumotv  were  false  and  scan- 
«  dalous  i  and  that  their  authors  ahould  be  apprehended  and 
**  brought  to  condign  punishment''."     However,  its  original' 

(nin.b.3.  N.)  inftnuB^awHwuflnt  aumtOt, 

b  Com.  Jonn.  t  On.  IML  II  Ibr.  IMI, b|r  Mr' ^T™*-  AnditiHmi 

i  Tk  -ini' ud  cDntiiiialaT  dT  n-  ftnu  the  Jadmh <<  the  cgaunoni,  ibu  on 

taitu'l  chnHwIiitkal  Uhoit  (Lati.  IBM.  Ihal  ixj  tbe  iaaic  mslml  iDvlf  into  ■ 

(36J  See  the  jurisdiction  of  the  comnuuionen  and  justice*  of  the 
pcscc  in  CUM  of  exdse  in  Bum'*  Juitice,  title  Excim.  The  grievinces 
of  the  excise  perhaps  exist  more  in  apprehcniion  th*n  in  reslity. 
Actions  and  proiecutiwu  sfsinst  officers,  commissionan,  md  justices, 
fi)r  misconduct  in  excise  cases,  are  very  rarely  heard  of  in  courts  of  law. 
It  is  certuoly  so  enl  that  a  fur  dealer  cannot  hare  the  benefit  of  any 
secret  improvement  in  the  nanaj^roent  of  hii  trade  or  manufactory^ 
yet  perhaps  it  is  more  than  so  equivalent  to  the  public  at  Urge,  that,  by 
the  iurvey  of  the  excise,  the  commodity  is  preserved  from  many  ihamo- 
ftil  aduheratioiu,  u  experience  has  fully  pi'oved  since  wine  was  made 
sntgect  to  the  exdse  laws. 
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t  in  1643,  uid  iu  I 
being  M  firat  laid  upon  tboM  penauB  and  c 
it  was  BUppoasd  the  hudship  womU  t^  leaM  pefcciv^k^  wix. 
the  nukcrs  atxlvciidNi  cf  beer,  ak,  cjnkr,  mA  ptrwy^  Md 
the  royalists  at  Ozfiinl  locn  ftiUowed  tbe  mtmffte  at  tbfr 
brotbrcn  at  Westminater  tif  ll1^[^'^■^^^^  a  aJMoUar  da^ ;  bolk 
sides  prateating  that  il  aboukl  be  ccattiaued  DO  langer  than  t«  the 
end  of  the  war,  and  dicn  be  uttertj  aboliahedl.  But  the  pariJa 
ment  at  Wntminater  aeon  after  inpoaed  it  on  fle^  «iw4 
tobacco,  n^^,  and  wish  a  multitude  «f  ether  ocwanoditii^ 
that  it  nttrht  &irlv  be  denaniisatcd  ecnfcral :  in  pntmuKC  af 
the  plan  laid  down  hj  Mr.  Pyname  («fa»  aeema  to  bam  bccB 
the  father  of  t>e  excise)  in  his  letter  to  sir  John  Holliaai^ 
■ignifybg,  "that  tbcjr  had  proceeded  in  the  ezciae  to  tam^ 
"  partictilans  and  intended  to  go  oo  brthcr ;  bat  tliat  it  wodd 

*'  be  ncoessarr  to  uae  tbe  petq^  to  it  bjr  little  and 
£320}    «  litde."     And  aftcrvarda,  when  tiie  nation  had  been 

accustomed  to  it  ibr  a  series  of  jtan,  tbe  succccA:^ 
qbanf^oBS  of  Uberty  boldly  at>d  openly  declared,  "  the  impoal 
•*  of  excise  to  be  tite  most  eaay  and  indifferott  levy  that  cooM 
«be  laid  upon  the  people"  s"  and  accordingly  continued  it 
during  the  whole  usurpation.  Upon  tiing  Charies's  return,  it 
having  then  been  long  established  and  its  prodnoe  well  known, 
some  part  of  it  was  given  to  the  crown,  in  13  Cor.  IL  by  way 
of  purchase  (as  was  before  observed)  for  the  feodal  tenures  and 
other  oppresaiyc  parts  of  the  hereditary  revenue.  But,  from 
Its  first  ordinal  to  the  present  time,  its  very  name  has  been 
o^ous  to  the  pcofde  (^  England.  It  has  nevertheless  been 
imposed  on  abundance  of  other  commodities  in  the  reigns  of 
king  Willbm  III,  and  every  succeeding  prince,  to  sopport  the 


Uin-     tort.    LirtCkr.lkT. 

DM  ■         k  Com.  Joan.  17  Mnj  IML 

;  ud        I  Lunl  Clw.  b.  T. 

bMI1ij>im>.    DqidilFc/AetnidM. 


Ac  pitiici   uM.  b  n. 
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eDuiuuD*  e^euMS  ocouoned  by  <»ir-wn««i'tbc continent. 
TkvM  bmufies  and  other  qiirit*  are  now  excised  wt  tbe  dis- 
tillery ;  planted  tilkj  and  lioena,  at  the  printer's  ;  starch  and 
bair  powder,  at  ihe  maker's ;  gold  and  ulvcr  wire,  at  the 
wiiedrawer's ;  plate  in  tbe  hands  of  tbe  vendor,  who  pays 
ycariy  far  a  license  to  sell  it ;  lands  and  goods  sold  by  auctiaB, 
far  which  a  pound-rate  ispayable  by  the  auctioneer,  iAo  also 
is  charged  .with  an  ananal  duty  for  his  license  ;  and  coachek 
sod  other  wheel  carriages,  for  which  the  occupier  is  excised, 
though  not  with  the  same  circumstances  of  arbitrary  strict- 
Mss,  as  in  most  of  the  o^ier  instances.  To  these  we  may 
add  coS^e  and  tea,  chocolate  and  cocoa  paste,  for  which  the 
duty  is  paid  by  the  retailer ;  all  artificial  wines,  commonly 
aaHed  sweets ;  paper  and  pasteboard,  first  when  made,  and 
again  if  stained  or  printed ;  malt  as  before-mentioned ;  vine* 
gais ;  and  the  manu&cture  of  glass ;  for  all  which  the  duty- 
is  paid  by  the  manufactarer ;  hops,  for  w6ich  the  person 
that  gathers  them  is  answerable ;  candles  and  soap,  which  are 
paid  for  at  ^e  maker's ;  malt  liquors  brewed  for  sale,  which 
are  excised  at  the  brewery;  cyder  sod  perry,  at  the  vendor's ; 
and  leather  and  skins,  at  the  tannera's.  Alist  wluchno  Mend 
to  his  country  wouild  wish  to  see  farther  increased. 

III.  1  rnocBKD  therefore  to  a  third  duty,  namely  [S3 1^ 
tfiat  open  salt;  which  >s  another  distinct  branch  of 
Ms  majesty's  extraordinary  revenue,  and  consists  in  an  excise 
of  3*.  id.  fier  bushel  imposed  upon  all  salt,  by  several  statutes 
of  king  William  and  other  subsequent  reigns.  This  is  not 
generally  called  an  excise,  because  under  the  management 
of  different  commissitmers :  but  the  commissioners  of  the 
salt  duties  have  by  statute  1  Ann.  c.  31.  the  same  powers* 
and  must  observe  the  same  regulations,  as  those  of  other 
excises.  This  tax  had  usually  been  only  temporary ;  but  by 
statute  36  Geo.  IT.  c.  3.  was  made  perpetual  (27). 

(27)  For  pBTticuUr  regidationt  respecting  the  duty  on  *»lt,  »*e 
Bum's  Just-  title>  Mttit,  S*lt. 
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IV.  AHOTbEKTcrf  coniiderable  branch  of  tbe  rerenneU 
levied  with  greater  cbeerfdineW)  »>  instead  of  being  ■  burden, 
it  is  a  manifest  adranuge  to  the  puUic.  I  mean  the  poat- 
officc,  or  dutyibr  the  carriage  of  letters.  As  we  have  traced 
the  ori^nal  of  the  excite  to  the  parliament  of  I6«3,  to  it  is 
but  justice  to  observe  that  this  useful  invention  owes  its  firat 
leg^sldHve  establishment  to  the  same  aasembty.  It  is  trae, 
there  existed  post-masters  in  much  earlier  times :  {tut  I  appra- 
hend  their  buuness  was  confined  to  the  furnishing  of  post- 
horses  to  persons  who  were  desirous  to  travelespediliouslf, 
and  to  the  despatching  of  extraordinaiy  pocqueta  upon  special 
occadons.  KJng  James  I.  originally  erected  a  post-oflice 
voder  the  control  of  one  Matthew  de  Quester  or  de  TEques* 
ter  for  the  conveyance  of  letters  to  and  from  foreign  parts ; 
which  office  was  afterwards  claimed  by  lord  Stanhope  °i  but 
was  confirmed  and  continued  to  William  Frizell  and  Thomai 
Witherings  by*king  Charles  I,  ^.  D.  1632,  for  the  better 
accommodation  of  the  English  merchantsr.  In  1635,  the 
same  prince  erected  a  letter-office  for  England  and  Scotland) 
imder  the  difection  of  the  same  Thomas  Witherings,  uid 
settled  certain  rates  of  postage^ :  but  this  extended  only  to  a 
few  of  the  principal  roads,  the  times  of  carriage  were  uncer- 
tain, and  the  post -masters  on  each  road  were  required 
^322]  to  furnish  the  mail  with  hones  at  the  rate  of  2^.  a 
mile.  Witherings  was  superseded,  for  abuses  in 
the  execution  of  both  bis  ofiices,  In  1640;  and  they  were 
sequestered  into  the  hands  of  Philip  Burlamachy,  to  be 
exercised  under  the  care  and  oversight  of  the  king's  princi- 
pal secretary  of  state  '.  On  the  breaking  out  of  the  civil  war, 
great  confusions  and  interruptions  were  necessarily  occa- 
sioned in  the  conduct  of  the  letter-office.  And,  about  that 
time,  the  outline  of  the  present  more  extended  and  regular 
plan  seems  to  have  been  conceived  by  Mr.  Edmond  Prideaux> 
who  was  appointed  attorney  general  to  the  commonwealth 
after  the  murder  of  king  Charles.    He  was  chairman  of  & 

s  Latch.  Hep.  n.  q  Ibi*.  ew.  *>  Hjm.  in; 
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committee  in  1S4S  for  ccuidcring  what  rates  should  be  set 
upon  inland  letters  ■ ;  sad  sftcrwardi  appointed  postmaster 
bf  m  ord^iance  of  both  the  bouses  S  in  the  execution  of 
irbich  office  he  first  established  a  v/tekb/  conveyance  of  let- 
ters into  oU  parts  of  the  nation";  thereby  («ving  to  the  public 
the  charge  of  maintaisiag  posynostcrs  to  the  amount  of 
7000/.  fur  amtiin.  And,  his  own  emoluments  being  proba- 
Uj>  Very  coasider^>tet  the  common  council  of  London 
endeiToured  to  erect  anodier  post<oflice  in  opposition  to 
his ;  till  checked  by  a  resolution  of  the  bouse  of  commons  *, 
declaring  that  the  office  of  pestmaster  is  and  ought  to  be  in 
the  sole  power  and  disposal  of  the  parliament.  This  office 
was  afterwards  formed  b;  one  Manley  in  16S4*.  But,  in 
1657,  a  regular  post-office  was  erected  by  the  authority  of 
the  protector  and  his  parliament  (38),  upon  nearly  the  sanle 
model  as  haa  been  ever  since  adopted,  and  with  the  same 
nttes  of  postage  as  continued  till  the  reign  of  queen  Anne  t. 
After  the  restoration  a  similar  office,  with  some  improve- 
ments, was  established  by  statute  13  Car.  II.  c.  35.  but  the 
rates  of  letters  were  altered,  and  some  farther  regulations 
added,  by  the  sUtutes  9  Ann.  c.  10.  6  Geo.  I.  c.  31.  36  Geo. 
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(38)  The  preinible'bf  theordintnce  italei,  tlut  the  ettabliihing  one 

geiwrsl  poatrofice,  beiidea  the  benefit  to  commerce,  and  the  conve* 

'  nencc  of  conveying  public  (letpatches,  "will  b«  the  best  means  to  dii< 

"  cover  and  prevent  many  duig«roiu  and  wicked  deiigni  Bguott  the 


The  policy  of  hning' the  coireapondence  of  the  kingdom  under  tbs 
inspectian  of  govcraroent  is  itiU  coBtihued  ■,  for,  bj  a  warrant  from  one 
ef  the  principal  tecrctarica  oT  state,  letter*  may  be  detained  and 
Opened  1  but  if  any  person  iball  wilfully  detain  or  open  a  letter  deli- 
vered to  the  post-offioe  without  auch  uithwity.he  (hall  forfeit  30/.  and 
be  incapable  of  hanng  any  future  employment  in  the  poit'«ffice.  9jfaa. 
t.  10.  *.  40.  But  it  hai  been  decided,  that  no  penon  U  auhject  to  this 
pcntl^  but  tboae  who  are  employed  in  the  poat-offiot.    5  T.  fi.  lOL 
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II.  c.  12.  5  Geo.  III.  c.  25.  U  7  Geo.  III.  c.  SO.  and  penal- 
ties were  enacted,  in  order  to  confine  the  carriage  of  letters 
to  the  public  office  only,  except  in  aoine  few  cas^s :  a  prori- 

sioD  which  is  absolutely  necessary  ;  for  nothing  but 
[323]     an  exclusive  right  can  support  an  office  of  thfs  sort : 

many  rival  indepwdent  offices  would  only  serve  tO 
ruin  one  another.  The  privilege  of  letters  coming  free  of 
postage,  to  and  from  members  of  parliament,  was  claimed 
by  the  house  of  commons  in  1 660,  when  the  first  legal  «ettle- 
ment  of  the  present  post-office  was  made  *  ;  but  afterwards 
dropped*  upon  a  private  assurance  from  the  crown  that  this 
privilege  should  be  allowed  the  members  >>  (29).  And 
accordingly  a  warrant  was  constantly  issued  to  the  post- 
tnaster-general ',  directing  the  allowance  thereof  to  the 
extent  of  two  ounces  in  weight :  till  at  length  it  was 
expressly  confirmed  by  statute  4  Geo.  III.  c.  24.;  wliich 
adds  many  new  regulations,  rendered  necessary  by  the 
great  abuses  crept  into  the  practice  of   franking  (30): 

■t  Com.  Jonm.  it  D«.  IWD.  Ii  lUd.  16  Apr.  nis. 

a  Ibid.  »  Dec.  IMO.  e  ItM.  H  Feb.  1734. 

(39)  The  foUowintr  account  of  it  in  the  23  vol.  Pari.  Hist  p.  56.  ii 
eurious,  and  proves  what  origiiutlly  were  the  sentiment*  of  the  tm 
houses  respecting  this  privilefjfc.  "  Colonel  Titus  reported  the  bill  fiir 
"the  settlement  of  the  post-office,  with  the  amendments:  Sir  Waller 
"  Csrle  delivered  a  proviso  for  the  lettera  of  all  members  of  psrliunent 
"  to  gv  free,  during  their  sitting :  Sir  Heneage  Finch  said.  It  was  ■ 
"  pacr  tnemlicani  frmiMo,  and  helon  l/ie /umer  of  ike  heutt.  Mr  Pryns 
"  spoke  also  against  the  proviso  :  Mr.  Bunckley,  Mr.  Boacswen,  Sir 
"  George  Downing,  and  Sfijcant  Charlton,  for  it ;  the  latter  aayiiif, 
"  'The  council's  letters  went  free,'  The  question  being  called  fiM',  the 
"  Speaker,  Sir  Harbottle  Grimatone,  was  unwilling  to  put  it  i  »»pD%, 
"  Ae  tsat  aihamed  of  iti  nevertheless  the  proviso  was  carried,  and 
"  made  part  of  the  bill,  which  wss  ordered  to  be  engrossed."  This 
proviso  the  lords  disagreed  to,  and  ]el\  it  out  of  the  bill ;  and  the  com- 
mons agreed  to  their  amendment.    3  Bait.  82. 

(30)  And  that  the  great  loss  to  the  public  revenue  by  the  exercise  of 
this  privilege  might  be  farther  diminished,  the  24  Geo.  III.  scst.  3.  c. 
3r.  provides,  that  no  letter  shall  go  free,  unless  the  member  shall  write 
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wherebf  the  annual  amount  of  franked  letters  had  gradually 
increased,  from  33600A  in  the  year  1715,  to  170700^.  in  the 
year  1763  <*.  There  cannot  be  devised  a  more  eligible  method 
than  this,  of  raising  money  upon  the  subject :  for  therein 
both  the  government  and  the  people  find  a  mutual  benefit> 
The  government  acquires  a  lai^e  revenue,  and  the  people 
do  their  business  with  greater  ease,  expedition,  and  cheap- 
ness, than  they  would  be  able  to  do  if  no  such  tax  (and  of 
course  no  such  office)  existed  (31). 


the  whole  of  the  supencriptian,  uid  shall  add  his  own  nimie,  and  that 
of  the  post-tuwn  from  which  the  letter  ia  intended  to  be  sent,  and  the 
day  of  the  month  in  words  at  length,  besides  the  vear,  wliich  may  be 
in  figures ;  and  unless  the  letter  shall  be  put  into  the  poit-ofiice  of  tlic 
place,  so  that  it  may  be  sent  on  the  day  upon  which  it  is  dated.  And 
no  letter  shall  go  free  directed  to  a  member  of  either  house,  unless  it 
i«  directed  to  him  where  Jie  shall  actually  be  at  the  delivery  thereof; 
or  to  bis  residence  in  London,  or  to  the  lobby  of  his  house  of  parUa- 
ment.  And  if  any  person  shall  fraudulently  counterfeit  or  alter  such 
•uperscription,  he  shall  be  guilty  of  felony,  and  shall  be  transported  fur 
seven  years.  But,  in  case  of  bodily  infirmity,  a  member  may  authoriiic 
another  person  to  write  the  superscription. 

By  the  35  Geo.  III.  c.  53.  the  privile^  of  franking  is  still  fartlier 
restrained.  By  that  statute,  no  letter  directed  by  or  to  any  member 
shall  go  free,  which  shall  exceed  one  ounce  in  weight,  nor  any  letter 
directed  by  a  member,  unless  he  is  within  twenty  miles  of  tJie  post- 
town  from  which  it  is  to  be  sent  on  the  day,  or  the  day  befure  the  day, 
on  which  it  is  put  into  the  post-office.  And  no  member  shall  acnd 
more  than  ten,  or  receive  more  than  fifteen  letters  in  one  day,  free 
from  postage.  Single  letters  sent  and  received  by  the  non-commis- 
Moned  officers  and  private  men  in  the  aavy  and  army,  under  certain 
restrictions,  shall  be  subject  only  to  the  postage  of  one  penny  each. 
By  42  Geo.  111.  c.  63.  these  acts  are  extended  to  the  members  foe  the 
luited  kingdom.  It  has  been  decided  tb^t  imder  these  statutes  a 
Soman  Catholic  peer  is  not  entitled  to  send  orreceive  letters  free  from 
postage.  Lord  Fctrie  «.  Lord  Auckland,  postmaster-general.  3  Sot. 
k  Pull.  139. 

(31)  It  was  determined  so  long  ago  as  the  13  W.  I1I>  by  three  of  the 
judges  of  tlie  court  of  King's  Bench,  though  contrary  to  the  pertina- 
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V.  A  ffivTH  bnnch  of  tho  perpetuil  TevemM  conriMs  la 
the  sUinp  dudes,  which  are  a  Ux  imposed  upon  all  parch- 
ment and  paper,  vbereon  anjr  legal  proceedings,  or  prints 
instruments  of  almost  any  nature  whataoeTer,  are  written ;  wad 
also  lipon  licenses  for  retailing  wines,  letting  hMvea  to  IdrBi 
and  for  certain  other  purposes;  and  apon  all  almanacks, 
news'papers,  advertisements,  cards,  dice,  and  pamphlMs 
Containing  less  than  six  sheets  of  paper.  These  imposts  are 
very  various,  according  to  the  nature  of  the  things  stamped, 
riung  gradually  from  a  penny  to  ten  pounds.  This  is  also  a 
tax,  which  though  in  some  instances  it  nuy  be  heavily  felt,  by 

dans  opinion  of  lord  C.  J,  Holt,  ttiat  no  action  could  be  launtained 
■g^nst  the  poitmMster-generil,  for  the  loM  of  bilU  or  articles  sent  io 
letters  by  the  post.  1  Ld.  Jtafn.  646.  CBtnjnt.  100,  Sic  A  giiuhr  . 
action  wu  brought  (f  ainat  Icrd  le  Deapencer  and  Mr.  Carteret,  poat- 
mnstcn-gcneral,  id  1778,  to  recover  a  banknote  of  100/.  which  had 
been  aent  by  the  post  and  was  loM.  Lord  Mansfield  delivered  the  opi- 
nion of  the  court,  and  proTcd,  with  much  perspicuity  and  stnlity,  that 
there  waa  no  resemblance  or  analogy  between  the  postoiaitera  and  • 
master  carrier,  and  that  no  action  for  any  loss  in  the  post-office  could 
be  brought  a^nit  any  person,  except  him  by  whose  actual  negtigeoM 
the  lost  accrued  j  that  this  point  seems  as  fully  established  as  if  it  had 
been  declared  by  the  lull  authority  of  parliarnent.    Ctwfi.  754. 

For  this  reuon  it  is  recommended,  by  the  secretary  of  the  pwt- 
ofBce,  to  cut  bank-notes  and  to  send  one  half  at  a  time.  This  is  ^mi 
enly  safe  mode  of  sending  bank-notes,  as  the  bank  would  never  pay 
the  holder  of  that  half  which  hsd  been  fraudulently  obtained. 

Many  attempts  have  been  made  by  postmasters  in  country  towns,  to 
charge  a  halfpenny  or  a  penny  a  letter  upon  delivery  st  the  houses  ia 
the  town  above  the  parliamentary  rates,  under  pretence  that  thej  vro* 
not  obliged  to  carry  the  letters  out  of  the  office  froTif;  but  it  haabeea 
repeatedly  decided,  that  such  ■  demand  is  iUepd,  and  that  tbej  ai« 
bound  to  deliver  the  letters  to  the  inhalntants  within  the  usual  and 
established  limits  of  the  town,  without  any  addition  to  the  rate  of 
postage.    3  £vr.  2709.    3  St.  Stp.  906.    Ctv>p.  183- 
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proccediBgft,  ^ct  (if  moderately  is^wMd)  is  of  ser- 
vioe  to  the  public  in  ^oenil,  hj  authesticating  instru-  [334} 
menta,  and  renderiiig  it  much  more  difficult  than  fbr> 
merly  to  forge  deeds  of  any  standing  t  sincci  as  the  officers 
of  this  branch  of  the  revenue  rary  their  stamps  frequently^ 
by  marks  perceptible  to  nme  but  themselves,  a  mAn  that 
vould  forge  a  deed  of  king  William's  time*  must  know  and 
be  able  to  counurleit  the  sUmp  of  that  date  also.  In  France 
and  some  other  countries  the  duty  is  laid  on  the  contract 
itaelff  not  on  the  instrument  in  whioh  it  is  contained ;  (as^ 
Ttth  us  too,  beudes  the  stamps  on  the  Indentures,  a  tax  u 
laid  by  statute  8  Ann.  c.  9.  of  6d.  in  th^  pound)  upon  every 
a{q>renticc-fee,  if  it  be  50/.  or  under ;  and  I*,  in  the  pound, 
if  it  be  a  greater  sum ;)  but  this  tends  to  draw  the  subject 
into  a  thousand  nice  disquisitions  and  disputes  concerning 
the  nature  of  his  contract,  and  whether  taxable  or  not;  in 
which  the  fsnners  of  the  revenue  are  sure  to  have  the 
advantage*  (33).  Our  general  method  answers  the  purposes 
of  the  state  as  well,  and  consults  the  ease  of  the  subject 
much  better.  The  first  institution  of  the  stamp  duties  was 
by  statute  5  fc  6  W.  &  M.  c.  31.  and  they  have  since  in 
many  instances  been  increased  to  ten  times  their  original 
amount  (33). 


(33)  It  U  coniidered  s  rule  of  conitruction  of  rcTcoue  acts,  in  ainbi. 
guoui  CBCB,  to  1e«n  in  favor  of  the  revenue.  Thii  rule  is  sgreeslik 
to  good  policy  Hid  the  public  interesti  t  but,  beyond  that,  which  may 
be  regarded  as  establiihed  law,  no  one  can  ever  be  laid  to  have  an 
undue  adTiiitaige  in  our  court*. 

(33)  And  periiap*  by  ten  different  acta  of  parliament.  It  is  certainly 
true,  that  the  itema  or  seven  different  long  itatutea  mu«t  be  picked  oM 
and  lummed  up,  to  produce  the  present  itamp  duty  upon  an  indenture.  . 
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VI.  A  SIXTH  branch  is  the  duty  upon  houses  antfwindoirs. 
As  eurly  as  the  conquest  mention  is  made  in  domes-day  book 
of  fumage  or  fuagei  vulgarly  called  smoke  farthings;  which 
were  paid  by  custom  to  the  king  for  erery  chimney  in  the 
house.  And  we  read  that  Edward  the  black  prince,  (soon 
after  bis  successes  in  France,)  in  imitation  of  the  English 
custom,  imposed  a  tax  of  a  florin  upon  every  hearth  in  hi» 
French  dominions'.  But  the  first  parliamentary  establishment 
of  it  in  England  was  by  statute  13  &  14  Car.  11.  c.  10.  whereby 
an  hereditary  revenue  of  2f.  for  every  hearth,  in  all  houses 
paying  to  church  and  poor,  iras  granted  to  the  king  for  ever. 
And,  by  subsequent  statutes  for  the  more  regular  assessment 
of  this  tax,  the  constable  an .'  two  other  substantial  inhabitants 
of  the  parish,  to  be  appomted  yearly,  (or  the  surveyor, 
appointed  by  the  crown,  together  with  such  constable  or  other 
public  ofBcer,)  were,  once  in  every  year,  empowered 
[33S]  to  view  the  inside  of  every  house  in  the  parish. 
But,  upon  the  revolution,  by  statute  1  W.  &  M  st.  1. 
c.  10.  hearth-money  was  declared  to  be  "  not  only  a  great 
"  oppression  to  the  poorer  sort,  but  a  badge  of  slavery  upon 
"  the  whole  people,  exposing  every  man's  house  to  be 
^'  entered  into,  and  searched  at  pleasure,  by  persons  unknown 

r  Mod.  Un.  Hii(.  niiL  4U.    Spcbn.  Glon.  lii.  Fuigc 


least,  or  bond.  One  cannot  but  eipreaa  surpriie,  that  each  new 
Btunp-act  has  not  consolidated  the  duties  imposed  upon  the  respective 
articles  by  former  statutes.  When  ft  deed  or  inatrument  is  produced 
in  court,  no  one  can  say  whether  it  ia  duty  stomped  or  not,  bl^  by  col- 
lectin^  together,  with  a  great  probability  of  an  error,  all  the  duties 
which  lie  dispersed  in  the  various  stamp-acts  prior  to  its  date. 

If  each  Btamp-act  declared  the  whole  amount  of  the  stamp  at  the 
time,  it  would  prevent  much  confusion  and  vcxstion  in  a  subject  of  the 
highest  importance,  but  till  this  plan  is  adopted  by  tlie  legislature. 
Dr.  Bum  in  the  title  Stamps,  will  be  our  readiest,  if  not  our  surest. 
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<*  to  him;  and  therefore,  to  erect  a  laating  monument  of 
**  their  majesties  goodness  in  every  houte  in  the  kingdom^ 
"  the  duty  of  hearth-money  vaa  taken  away  and  abolished." 
This  monument  of  goodness  remains  among  us  to  this  day: 
but  the  prospect  of  it  was  somewhat  darkened,  when  in  six 
years  afterwards  by  statute  7  W.  Ill  c.  18.  a  tax  was  laid 
upon  all  houses  (except  cottages)  of  3>.  now  advanced  to  3«. 
per  tttmum,  and  a  tax  also  upon  all  windows,  if  they  exceed- 
ed nine,  in  such  house.  Which  r^es  have  been  from  tXiap 
to  time  E  varied,  being  now  extended  to  all  windows  exceed- 
ing MX  ;  and  power  is  given  to  surveyors,  appointed  by  the 
crown,  to  inspect  the  outside  of  houses,  and  also  to  pass 
through  any  house  two  days  in  the  year,  into  any  court  or 
yard,  to  inspect  the  windows  there.  A  new  duty  from  6d. 
to  1'.  in  the  pound  was  also  imposed  by  statutes  IS  Geo.  III. 
c.  16.  and  19  Geo.  HI.  c.  59.  on -every  dwelling-house  inha- 
bited, together  with  the  offices  and  gardens  therewith  occu- 
pied :  which  duty,  as  well  as  the  former,  is  under  the  direc- 
tion of  the  commissioners  of  the  land  tax  (34). 

VII.  The  seventh  branch  of  the  extraordinary  perpetual 
revenue  ia  a  duty  of  2U.  per  annum  for  every  male  servant 
retained  or  employed  in  the  several  capacities  specifically 
mentioned  in  the  act  of  parliament,  and  which  almost 
amount  to  an  universality,  except  such  as  are  employed  in 
husbandry,  trade,  or  manufactures.  This  was  imposed  by 
statute  17  Geo.  III.  c.  39.  amended  by  19  Geo.  III.  c.  59. 
and  is  under  the  management  of  the  commissionci;^  of  the 
land  and  window  tax  (3S). 


(34)  The  tax  upon  windows  his  been  iniich  ijicreued  by  the  com- 
miiUtion  act  the  34  Geo.  III.  sess.  2.  c.  38.  and  by  the  37  Geo.  HI.  c. 
105.  besideE  a  general  addition  of  20  per  cent,  upon  the  gross  amouDt ; 
and  also  by  43  Geo.  III.  c.  34. 

See  the  lubject  particularly  stated  in  Bum,  tit.  Soutf. 

(3J)  By  the  25  Geo.  III.  c.  43.  Ae  fbmier  taxes  upon  senanti  were 
repealed,  and  fresh  duties  were  imposed.  ,The«B  bsve  since  been 
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VIII.  Av  eigbth  branch  u  the  duty  trinng  bom  Bceiuea 
to  hackney  coache*  and  chain  in  London,  and  die  paita  mA' 
jacent.  In  1651  two  hunckcd  iuckney  coaches  were  allowed 
within  LondoO)  Weatminster,  and  aix  mile*  Bounds  under  the 
direction  of  the  court  of  aldermeni*.  By  statute  13  St  14 
Car.  II.  c.  3.  four  hundred  were  licensed ;  and  the  money 
arising  thereby  was  applied  to  repairing  the  streets'.  This 
number  was  increased  to  seven  hundred  by  statute  5  W.  fc 
M-  G.  33.  and  the  duties  vested  in  the  crown  i  and  by  the 
statute  9  Ann.  c.  33.  and  other  subsequent  statutes  lor  their 
goreramenti,  there  are  now  a  thousand  licensed  coaches 
and  four  hundred  chairs.  This  revenue  is  governed  by 
commissioners  of  its  owni  and  is,  in  truth,  a  benefit  to  the 

subject ;  as  the  expense  of  it  is  felt  by  no  indiv|duali 
[336]     and  its  necessary  regulations  have  established  a  com- 
petent jurisdiction, '  whereby  a  very  refractoiy  nsn 
of  men  may  be  kept  in  some  tolerable  order  (36). 

IX.  The  ninth  and  last  branch  of  the  king's  extiaordi- 
nary  perpetual  revenue  is  the  duty  upon  offices  and  pensions; 
consisting  in  an  annual  payment  of  1*.  in  the  pound  (over 
and  above  all  other  duties*^)  out  of  all  salaries,  fees,  and  per- 

hEcoMLiU.  Ii.TO«(i.lII.c.t4.iaG«.aLcu.iiGn. 

I  Cnu.  jDUtB.  14  Pib.  IS6L  IILe.U.II.IIOcii.nLc.  <". 

J  10  Am.  b  Ift,  ac  Ut.  U  Om.  Lb,        k  Pr»ig«(sifab,i<kdacdoairf'iM.Bte 


increased  by  the  37  Geo.  III.  c.  107.  and  atill  farther  hy  43  Geo.  III. 
G.  37.     See  Bum. 

(36)  In  the  year  1770  one  thouaand  bscknej-  coaches  were  licenacd. 
foreachof  which  the  proprietor* paid  a  tax  of  j«.  a  week;  by  the  34 
Ceo.  III.  aea*.  2.  c.  37.  that  duty  was  doubled ;  ao  irom  thU  atticle, 
goremment  derivea  a  revenue  of  36,00(V.  a  j-ear.  In  consequence  of 
•o  great  an  increase  in  the  dutv  upon  them,  the  Fares  were  altered  bj 
26  Geo.  III.  e.  7.  by  which  atatiite,  explained  by  the  33  Geo.  111.  c  47. 
the  preient  fare*  were  established.  By  Uie  42  Geo,  III.  c.  7B.  the 
number  is  increased  to  1100,  subject  to  the  tsms  re([id«li<ins.  See 
Burn,  tit.  ffaainef  Coaditt. 
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quhitks,  of  offices  and  pensions  payable  by  the  crown,  exceed- 
ing the  value  of  100/.  per  atntum.  This  highly  popular  taxa- 
tion was  imposed  by  statute  31  Geo.  II.  c.  32.  and  is  under  the 
Erection  of  the  commisuonera  of  the  land  tax. 

Thb  clear  net  produce  of  these  several  branches  of  the 
revalue,  after  all  charges  of  coltectinj^  and  management  pud, 
unounts  at  present  annually  to  about  seven  millions  and  three 
quarters  sterling ;  beudes  more  than  two  millions  and  a  quarter 
raisetf  by  the  land  and  malt  tax  (ST).-   How  these   immetwe 


pwaa  wMAwgtd  g»  dlftwiiM  md  m 


nUiirthM^vn«.iB 


a,  Hd  wign  of  >■     ciiU  Itot  br  Id 


or  dMiuirlnj  the  iOlu  ct  Ihe 


(37)  Since  tbii  wm  written  hj  the  uithnr,  th»t  sum  hu  been 
Iromensclj  tugrnented ;  for  the  fcBowinff  Account  i«  taken  from  a  staU- 
Inciit  of  the  ordinary  revenue!  and  eilricrdintry  resources  cooitltutin^ 
the  PuUic  Inoome  of  Great  Britain  for  the  year  ending  the  5th  January 

1803,  preientod  to  the  houae  of  ci 


REVENUE. 


Pnmmii  UJ1D  tfh 


ORDINARY   REVENUES. 


TBEMAMXHT  TAXEl. 


It.  in  the  i^.on  Pemion*  and  Saluie* 
&i.  in  the  £■  on  Penuona  Hid  Salaries 

Hackney  Coachei - .... 

Hawkera  and  Pedlars...... _.,. 


r,rs6,iOf  3  n 

11.495,440    8    4| 

3,036,856  17    l| 

4,715,393    4  lOJ 

983,850  16    3 

45,815  15  lOj 

43.397     6    61 

,  23,704  15    2| 

5,936    8    9| 


6  15  D 
5  18  11 
3  19  5 
3  15     ^ 


Total  of  Ordiiury  ReTcnue«..v 
VOL.  I.  5$ 


38,105,392  16    9^ 
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sums  are  appropriated,  U  next  to  be  consdered.  And  tliia 
IB,  first  and  principallf  >  to  the  payment  of  the  interctt  of  the 
national  debt. 

Im  order  to  take  a  dear  and  compTehenuve  vieir  of  the 
nature  of  this  national  debt,  it  mtut  first  be  premised,  that  after 
the  revolution,  when  our  new  coonectioira  with  Europe  intro- 
duced a  new  system  of  fbre^  polidca,  the  expenses  of  the 
nation,  not  only  in  settling  the  new  establishment,  but  in  main- 


HKAttS 

REVENUE. 


AUenition 
Pom  Fine. 
Seisures..., 


CompositiotM.-. 


ninposi 
rolfere. 


EXTRAORDINAKY  RBSOURCB& 

Moniu  psidonAccountof  Intereitof 
Loini  raised  Cor  the  Service  of  Ire. 
lind. 


On  Account  of  the  CommiMioners  ip- 
pointed  by  Act  35  Geo.  III.  f^  iuu- 
uig  EKchequer  Bill*. 


Other  Monlea  paid  to  the  Public 1 

IftiprcM  Money  repaid  lundtj-  public 
AccouDtantB _.  .  . 


Aid  »nd  Contributions... , 

Arreu-i  of  Taxes  collected  under  the 

Aid  uid  Contribution  Act 

Income  D uty h i ».....™ 


Totd,  independent  of  the  Losni 

Louis  paid  into  the  Exchequer  in  tt 

ye«r  ended  5th  Januiiy  1802. 

Grand  Total , 


(MimlOt^ctud 


6,309  0 

2,S35  10 

72,064  5 

0  10 


€6,007  18  10} 

167,339  6  1 

5,791  9  0 

40,303  3  5 

87,635  8  Si 

5,858,793  1  9^ 

35,410,476  10  7| 

37,611.410  tr  8 


63,031,887  a  3} 
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taining  long  warsi  as  prtnciptds,  on  the  condnent  for  the 
security  of  the  Dutch  barrier,  reducing  the  French  monar- 
chj,  aettUng  the  Spani&h  succeuitMi,  supporting  the  house  of 
Austria,  roaintaining  the  liberties  of  the  Germanic  body,  and 
other  purposes,  increased  to  an  unusual  degree :  insomuch 
that  it  was  not  thought  advisable  to  raise  all  the  expenses  of 
any  one  year  bjr  taxes  to  be  leried  within  that  year,  lest  the 
unaccustomed  weight  of  them  should  create  murmurs  among 
the  people.  It  was  therefore  the  policy  of  the  times  to  anti-  ' 
dpate  the  revenues  of  their  posterity,  by  borrpwing  immense 
aums  for  the  current  service  of  the  state,  and  to  lay  no  more 
taxes  upon  the  subject  than  would  sufiice  to  pay  the  annual 
interest  of  the  sums  so  borrowed  t  by  this  means 
converting  the  principal  debt  into  a  new  species  of  [3373 
property,  transferable  from  one  man  to  another  at 
any  time  and  in  any  quantity.  A  system  which  seems  to 
hare  had  its  original  in  the  state  of  Florence,  jf.  D.  1344  : 
which  government  then  owed  about  60,000/.  sterling :  and, 
being  unable  to  pay  it,  formed  the  principal  into  an  aggre- 
gate sum,  called  metaphorically  a  mount  or  banky  the  shares 
whereof  were  transferable  like  our  stocks,  with  interest  at  5 
per  cetU.  the  prices  varying  according  to  the  exigencies  of 
the  state'.  This  policy  of  the  English  parliament  laid  the 
foundation  of  what  is  called  the  national  debt :  for  a  few  long 
annuities  created  in  the  reign  of  Charles  II.  will  hardly 
deserve  that  name.  And  the  example  then  set  has  been  so 
closely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  unce,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  close  of  the  session  in  June 
t777,  to  about  an  hundred  and  thirty-six  millions  (38): 


(38)  The  n^on  J  debt  m  1755.  ^  ^.^.jsp^oOO  -.  Intere.t  £.2,654,000 
previoiu  to  the  French  wwi  wu  i 

to  J«,uw  mt.  brfore  the  7  ijj.MtoOO,  ditto MUCTO 

American  wir>  it  wta  j 


^  TH£  RIGHTS,  BOOK  I. 

to  pay  the  interest  of  whu:h>  together  with  certain 
nuities  for  lives   and  years,  and  the  charges  of  manj 


In  1786,  previous  to  which  the^ 
whole  debt  of  the  Ust  war  wu  not  C  239,1 54,000 ;  Interest  9,275/)00 
funded,  it  was  j 

See  a  Brief  ExamsBOtiem  mto  the  State  eftke  Me^enue, 

But  the  select  committee  on  finance,  in  March  1797,  reported  that 
the  total  amount  of  the  public  debts,  on  the  5th  of  Jan.  1793,  in  funded 
capitiil,  was  ...... — £.  238,231,348 

The  annual  interest  and  charge  of  maiiagenient  amounted  thes 

The  public  funded  debt  upon  the  5th  of  January  1797  was 

£.  327,071,370 


The  annual  interest  and  charge  of  that  debt  was £.  19,507,489 

The  annual  sum  appropriated  for  its  reduction  ....^...^        1,923,154 
The  total  annual  charge  of  the  public  debt,  on  the  5th     ..     ■ 
of  January  1797 . . -... £.  14,430,643 


The  following  is  the  statement  of  the  public  debt,  as  it  stood  on  the 
Ist  Feb.  1802. 

Old  permanent  debt , ^ ,.^„£.  238,231,248 

Redeemed  by  the  land  tax  ...«......«-,.....^ ^...... 18,001,148 


Debt,  on  Ist  Feb.  1802 #...,...«. .... „^^^£.  220,230,100 

Permanent  debts  created  between  1793  apd  1802 241,981,355 

Ditto  between  1797  and  1802  for  Ireland ,^,        19,708,750 


£.  481,920,205 
Non-permanent  debU  created  by  duties  upon  income        56,445,000 


£.  538,365;305 


Of  this  sum  ^C- 78*376,459  has  been  ahready  redeemed,  and  the  whole 
is  in  a  course  of  gradual  hquidstion. 
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ment  (39),  amounting  tinnually  to  upwards  «f  four  milQoDB  and 
three  quarters)  the  extraoidinaiy  revenues  just  now  enume- 
nted  (excepting  only  the  land  tax  and  annual  malt  tax)  are  in 
the  &rat  place  mortgaged,  and  made  perpetual  by  parliament. 
Perpetual,  I  say  ;  but  still  redeem^le  by  the  same  authority 
that  imposed  them  ;  which,  if  it  at  any  time  can  pay  off  the 
capiul,  will  abolish  those  taxes  which  are  raised  to  discharge 
the  interest. 

Br  this  means  the  quantity  of  property  in  the  kingdom  is 
greatly  increased  in  idea,  compared  with  former  times:  yet| 
if  we  coolly  consider  it,  not  at  all  increased  in  reality.  We 
may  boast  of  large  Fortunes,  and  quandties  of  money  in  the 
fimds.  But  where  does  this  money  exist  i  It  exists  only  in 
name,  in  paper,  in  public  &itbt  in  parliamentary  security : 
and  that  js  undoubtedly  sufficient  lor  the  creditors  of  the  pub- 
lic to  rely  on.  But  then  what  is  the  pledge  which  the  pubKc 
&ith  has  pawned  for  the  security  of  these  debts  ?  The  land, 
the  trade,  and  the  personal  industry  of  the  subject ;  from 
which  the  money  must  arise  that  supplies  the  several  taxes. 
In  these  therefore,  and  these  only,  the  property  of 
the  public  creditors  does  really  and  intrinsically  [338} 
exist :  and  of  course  the  land,  the  trade,  and  the  per- 
sonal  industry  of  individuals,  are  diminished  in  their  true 
value  just  so  much  as  they  are  pledged  to  answer.  If  A'a 
income  amounts  to  100/.  ^rr  a>))Him,*and  he  is  so  &r  indebted 

The  annual  sum  apprbpristetl  for  the  payment  of  the  interest,  fcc  ii. 

To  the  public  for  annual  lntere»t  -._ £.  16,Bi8,781 

To  the  bank  of  England,  &c.  for  ch«rg;ea  of  muni- 
ment „.„, „ „ 33*,33S 

To  the  coTnmiisioncrs  towards  the  redemption  of  the 
public  debt _ _...„ 5,809,330 

£.  22,892,646 

The  coromuiioners  for  the  reduction  of  the  natimul  debt  usually 
recciTe  besides  mi  annual  ^rantof  j^.  300,000. 

(39)  The  number  of  officers  employed  in  collecting  this  nut  revenue. 
Sir  John  Sinclair  estimates  at  12,300.    3  Part,  157. 

In  France  the  revenue  officers  unount  to  350,000.   JS.  156. 
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to  B,  that  he  pays  him  SOI.  per  armum  for  his  interest;  one 
half  of  the  value  of  A's  property  is  tratuferred  to  B  the  ere- 
ditor.  The  creditor's  property  exists  in  the  demand  which 
he  has  upon  the  debtor,  and  no  where  else  ;  and  the  debtor  u 
only  a  trustee  to  his  creditor  for  raie  half  of  the  value  of  hit 
incoifle.  In  short,  the  property  of  a  creditor  of  the  public 
consists  in  a  certain  portion  of  the  national  taxes :  by  how 
much  thereibre  he  is  the  richer,  by  so  much  the  nation, 
which  pays  these  taxes,  is  the  poorer  (40). 


(40)  It  is  a  very  erroneoiu  notion  indeed  to  suppose,  that  the  pro- 
pert)' of  the  kingdom  ii  increased  by  nationd  debts,  contracted  in  con- 
sequence of  the  expenses  of  w»r.  On  the  contrirj,  the  principal  of 
the  debt  is  the  exact  amount  of  the  property  which  the  nation  baa  lost 
from  its  coiutal  for  ever.  The  American  war  cost  the  nation  IIS 
piiUjjinf  (teiUngi  and  the  effect  is  preciiel]'  the  Bime  wt  if  io  much  i^ 
it*  wealth  and  treasure  in  com,  cattle,  doth,  ammunition,  coin,  be, 
had  been  collected  together,  and  thrown  into  the  sea,  besides  the  loss 
accruing  from  the  dvntruction  of  many  of  its  most  productive  hand*. 
When  this  property  is  coniumed,  it  never  can  be  retrieved,  though 
induatry  and  care  may  acquire  and  accumulate  new  stores.  Such  a 
supply,  by  no  mode  of  taxation  tfaat  has  yet  been  devised,  could  be 
collected  at  oiice,  without  exhausting  the  patience  and  endurance  of 
the  people.  But  by  the  method  of  funding,  the  subjects  are  induced 
to  suppose,  that  their  suffering  consists  only  in  the  payment  of  the 
yearly  interest  of  this  immense  waste.  The  ruin  is  completed  before 
the  interest  commences,  for  that  is  paid  by  the  nation  to  the  nation, 
and  returns  back  to  its  former  channel  and  circulation ;  like  the  balls 
in  a  tennis  court,  however  they  may  be  tossed  from  one  aide  to  the 
other,  their  Bum  and  quantity,  within  the  court,  continue  the  same. 
Tlie  extravagance  of  individuil*  naturally  sii^sted  the  system  of 
funding  pnblic  debts.  When  a  man  cuinot  satisfy  the  immediate 
demands  of  his  creditor,  it  is  an  obvions  expedient  to  give  hitn  a  pro- 
missory note,  to  pay  him  at  a  future  day,  with  interest  for  the  time  i 
and  if  this  is  an  assignable  note,  so  that  the  creditor  may  be  enaUedta 
persuade  another  to  advance  him  the  principal  and  to  stand  in  his  plac^ 
it  ii  exactly  similar  to  the  debt*  or  securities  of  govemmcnt,  except 
that,  in  general,  they  are  not  payable  at  toy  definite  Urae.    All  debts. 
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Thk  only  tidvantage,  that  can  result  to  a  nation  from  public 
debts,  is  the  increase  of  circulation  bjr  multiplying  the  cath  of 
the  kingdom,  and  creating  a  new  apecies  of  currency,  asdgn- 
able  at  any  time  and  in  any  quantity  ;  always  therefore  readjr 
to  be  employed  in  any  beneficial  undertaking,  by  means  of  this 
its  transferable  quality ;  and  yet  producioff  some  profit  even 
when  it  lies  idle  and  unemployed.  A  cetttun  proptrtivn  of 
debtseemathcrcftKvtobehighlyusefultoatradingpeopIe  t  but 
.what  that  pniportiun  iSi  it  is  not  for  me  to  determine.  Thus 
much  js  indisputably  certain,  that  the  present  magnitude  of  our 
natuMial  incumbrances  very  for  exceeds  all  calculations  of 
commercial  benefit,  and  is  productive  of  the  greatest  inconve- 

when  no  effects  remain,  both  !q  public  and  private,  ire  certain  evidence 
|f  tbc  wwte  and  coniumptjon  of  so  much  propeny,  which  nothing  can 
rcitofe,  though  frugality  and  industry  may  alleviate  the  flltDTe  crane- 
quences.  When  a  debt  ii  contracted,  a  man  is  not  richer  for  paying 
it ;  if  he  owes  one  hundred  pounds,  and  pays  interest  for  it,  he  ia  in  iw 
degree  richer  by  calling  in  one  hundred  pounds  from  which  he  receives 
the  same  interest,  and  therewith  diachugea  the  debt ;  but  probably,  if 
he  does  so,  he  will  feel  himself  more  comfortable  and  independent^ 
aid  will  find  hia  credit  higher,  if  his  oceaaions  should  oblige  him  to 
borrow  in 'futore.  So  it  is  with  govamments ;  when  the  debt  ia  coO' 
tractMl,  sod  tfae  money  spent,  the  mischief  is  done,  the  dischsrge  of 
the  debt  oan  add  nothing  (or  little  comparitively}  immedistely  to  the 
the  stock  or  c^iital  of  the  nation.  But  yet  these  important  conaequences 
may  be  expected  from  It  i  viz.  from  the  abolition  of  taxes  upon  candles, 
so^  salt,  beer,  and  upon  a  melancholy  catalogue  of  the  necesiary 
articles  of  life,  taxes  which  take  from  those  who  have  nothing  to  apsre, 
the  price  of  labor  would  be  lowered,  manufacturea  would  flouriah 
with  renewed  vigor,  the  minds  of  the  people  would  be  cheered,  and 
the  nation  would  again  have  credit  snd  apirit  to  meet  ita  most  formidv 
ble  enenues,  and  to  repel  and  resent  both  injury  and  inanlt  All  the 
nation!  of  Europe  hsTe  leaiiit  from  such  dear-bou^t  experience,  that 
poverty  and  misery  are  the  inentsblc  coni^uences  of  war,  as  to  ^ve 
us  reason  to  hope,  that  the  lives  and  property  of  mankind  will  not, 
in  future,  be  dissipsted  with  the  prtrfusiun  and  wsntonnes  of  fermfr 
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niences.  FoTi  6nt,  the  enarmous  taxes,  that  an  ndsed  iqx» 
the  necessaries  of  Ufe  for  the  payment  of  the  interest  of  t>u& 
debt,  are  a  hurt  both  to  trade  and  nuurafiictures,  hy  raising  the 
^ce  as  wen  of  tiie  artificer's  subustence.  as  of  the  nw 
tnaterial,  and  of  course,  in  a  much  greater  proportion,  the 
price  of  the  comtnodky  itself.  Nay,  the  .very  increase  of 
paper-circulatian  itself,  when  extended  beyond  what  is  leqni- 
nte  for  cmnmercc  or  for^n  exchange,  has  a  natural  tendency 
to  increase  the  price  of  prOTisms  as  weU  as  of  all  other  merchan- 
diac.  For,  as  its  efiect  la  to  multiply  the  cash  of  the  kingdom, 
and  this  to  such  an  extent  that  much  must  remain  imem- 

ployed,  that  cash  (wluch  is  the  uniTersal  measure 
[339]     of  the  respective  values  of  all  other  commodideB) 

must  oecessarily  sink  in  its  own  value  >»,  and  every 
thing  grow  comparatively  dearer.  Secondly,  if  p«rt  of  thif 
debt  be  oVring  to  foreigners,  either  they  draw  out  of  the  kin^ 
dom  annually  a  considerable  quantity  of  specie  for  the  inte- 
rest ;  or  else  it  is  made  an  argument  to  grant  them  unrcascnt- 
able  privileges,  in  order  to  induce  them  to  reside  here.  Thirdly, 
if  the  whole  be  owing  to  subjects  only,  it  is  then  chai^jog 
the  active  and  industrious  subject,  who  pays  his  share  of  the 
taxeSf  to  maintain  the  indolent  and  idle  creditor  who  receives 
them.  Lastly,  and  priDcipally,  it  weakens  the  internal  atrcngth 
oS  a  state,  by  anticipating  those  resoutces  which  should  be 
reserved  to  defend  it  in  case  of  necessity  (4 1).  The  interest  we 


(41)  Tlie  lut  ii  certainly  x  serious  and  unanswerable  objection  to 
the  increase  of  the  national  debt;  but  the  three  first  objections  made 
by  the  learned  Jud^  do  not  seem  to  be  very  satisfactory.  It  is  not 
clear  ttast  it  ia  an  evil,  that  thin^  should  ^ow  nominaily  dear  in 
proportion  to  the  Increase  of  specie,  or  the  medium  of  comtncrce  j 
for  they  will  still  retain  their  relative,  or  comparative  values  with  each 
other.  Dr.  Adam  Smith  has  ably  shewn  the  benefit  which  a  country 
derives,  from  substitutinff  any  cheap  article  for  gold  and  silTer. 
The  coniequence  is,  that  the  precious  metals  do  not  become  of  leu 
▼(Ju4  i  or  if  «o,  it  )•  but  in  s  small  degree ;  but  they  sre~  carried  to  a 
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BDw  {wy  S)F  our  <tel>u  would  be  autrl^  su&dent.to  auinbda 
•oy  war,  that  my  natioiul  motives  could  require.  And  if  our 
cecQitor'a  in  king  Williun'a  time  had  annually  paid)  so  long 
W  tbidr  cxigeocaa  laited)  evea  a  lesi  sum  than  we  now 
•HBuallf  reiae  upoa  their  accouDtSi  they  would  in  the  time  of 
war  ham)  bome  no  gfeater  burdenot  than  they  have  bequeathed 
to  and  aettlcd  upon  their  posterity  in  time  of  peace ;  and 
atlght  have  been  eased  the  insfluit  the  exigence  was  over. 

Tax  respective  produces  of  the  several  taxes  before-men* 
tioned  were  originally  separate  and  distinct  funds;  being 
securities  for  the  sums  advanced  on  each  several  tax,  and  for 
them  only.  But  at  lost  it  became  necessary,  in  order  to  avoid 
coBftisibU)  as  they  multiplied  yearly,  to  reduce  the  number 
of  these  separate  funds,  by  uniting  and  blending  them  toge- 
ther; superadding  the  &ith  of  parliament  for  the  general 
security  of  the  whc^.  So  that  there  are  now  <nly  three  ci^i> 
tai  Ainds  <rf  any  account,  the  aggregate  fund*  and  the  general 


fl)ri%u  market,  and  brin^  back  ui  increue  oP  capital  to  the  country. 
Hone  miUon  pcxmda  WMih  of  paper,  or  ihelli,  would  answer  aa  well 
to  aettle  •coaaata,  go  to  market,  and  would  lerTa  all  the  pnipoaes  of 
grid  miniver,  wUhttheaepteaerved  their  price  dnoadi  and  if  the 
coin  of  this  cotaMiy,  at  pr«*«at,  amouDt  to  30  miUiona,  we  should  gaia 
what  wsa  equivalent  to  29  HilHiim*  bf  the  substitution.  But  the  paper 
security,  created  hy  the  national  debt,  ii  little  uaed  In  paymenta,  of  aJi 
amedimn  of  commerce,  like  bitli  of  exchangee. 

Ai  to  the  leceod  obJectioD,  finogners  can  ooly  take  away  the  interest 
•f  m«Mey  wUch  they  have  actually  bcougfatinto  the  country,  and  which, 
k  ewst  be  prceamed,  our  mercbanta  are  derivinff  as  great  a  benefit 
from,  and  i»obably  much  greater. 

With  regard  to  the  tlurd  objection,  I  cannot  think  it  sound  diacro. 
tint  ever  to  raise  an  invidious  distinction  between  those  who  pay,  and 
thoae  who  receive  the  taxes,  and  to  treat  the  latter  with  contempt  It 
cannot  be  iiqipoaed  that  property  will  ever  be  accumulated  byidlenfsS 
and  indeleace  t  and  he  surely  deserves  the  beat  of  hia  country,  «4io,i» 
diapoung  of  the  fruits  of  hia  industry,  prefers  the  funds  to  any  other 
sccuri^ :  fw  without  such  conUence,  the  nstion  would  toon  te  re- 
duced  to  s  state  of  bankruptcy  sad  nun. 
VOL.  I.  96 
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fund,  Ml  cailtd  from  such  union  and  addition;  and  tbe  lOtUli 
tea  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
the  interest  of  such  part  of  the  national  debt  as  was  advanced 
by  that  company  and  its  annuitants.  Whereby  the  separate 
funds,  which  were  thus  united,  are  become  mutual  securities 
for  each  other ;  and  the  whole  produce  of  them,  thus  aggre- 

gatedi  liable  to  pay  such  interest  or  annuities  as  were 
[330}     formerly  charged  upon  each  distinct  fund;  the  bith 

of  the  legislature  being  moreover  enga^d  to  au[^y 
any  casual  deficiencies. 

The  customs,  excises,  and  other  taxes,  which  are  to  support 
these  funds,  depending  on  contingencies,  upmi  exports, 
imports,  and  consumptions,  must  necessarily  be  of  a  very 
uncertain  amount ;  but  though  some  of  them  have  proved 
unproductive,  and  others  deficient,  the  sum  total  hath  always  - 
been  considerably  more  than  was  sufficient  to  answer  the 
charge  upon  them.  The  surplusses  therefore  of  the  threa 
great  national  funds,  the  aggregate,  general,  and  SQitth  sea 
funds,  over  and  above  the  interest  and  annuities  chai^d  ^>on 
them,  are  directed  by  statute  3  Geo.  I.  c.  7.  to  be  carried 
together,  and  to  attend  the  disposition  of  parliament ;  and  are 
usually  denominated  the  tinking  fund,  because  originally  des- 
tined to  sink  and  lower  the  national  debt.  To  this  have  been 
since  added  many  other  entire  duties,  granted  in  subsequent 
years  ;  and  the  annual  interest  of  the  sums  borrowed  on  their 
respective  credits  is  charged  on  and  payable  out  of  the  pro- 
duce of  the  sinking  fund.  However,  the  neat  surplusses  and 
aavingB,  after  alt  deductions  paid,  amount  annually  to  a  very 
condderable  sum.  For  as  the  interest  on  the  nadonal  debt 
has  been  at  several  times  reduced,  (by  the  consent  of  the  pro- 
prictors,  who  had  their  option  cither  to  lower  their  interest 
or  be  paid  their  principal,}  the  savings  from  the  appropriated 
revenues  came  at  length  to  be  extremely  large.  This  unk- 
ing fund  is  the  last  resort  of  the  nation  ;  its  only  domestic 
resource  on  which  must  chiefly  depend  all  the  hopes  we  can 
entertain  of  ever  discharging  or  moderating  our  incum- 
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brsDces.  And.therefore  the  prudent  tod  tteftdy  SipplicatiOD 
of  the  lai^  sums  noir  arising  from  this  fund,  is  a  point  of 
the  utmost  importancei  aad  well  worthy  the  serious  tittentioiy 
of  parliament ;  which  iras  thereby  enabled,  in  the  year  1765, 
to  reduce  above  two  milUona  Merling  of  the  public  debt  t  and 
several  additional  miHions  in  several  succeeding  years  (42), 
But,  ^ibre  any  part  of  the  aggregate  fund  (the  surplus' 
MS  .whereof  are  one  of  the  chief  ingredients  that  form  the 
sinking  fund)  can  he  applied  to  diminish  tho  principal  of  the 


(42)  By  the  36  Geo.  III.  c.  31.  the  parliament  had  the  wisdom  and 
firmneaB  to  vest  (inalienably  in  commiiBionen,  the  lum  of  1,000,000/. 
annutlly  for  the  reduction  of  the  national  debt ;  in  which  act  every  poi- 
siUe  precaution  was  taken  that  could  be  dcTiied,  for  preventing  tbia 
fbnd  rrom  being  diverted  at  any  future  time,  and  for  carrying  to  the 
account  of  the  commiiMoner*  for  the  purpoaea  c»f  the  act  the  interest 
ofiuchatock  as  should  be  purchued,  and  *ucb  temporary  annuitiea  as 
should  faU  in. 

By  that  act  it  wai  provided,  thatwhen  the  whole  sun,  including  the 
annual  million,  thould  amount  to  four  million*,  the  dividend!  ihould 
no  longer  be  paid  upon  the  redeemed  stock,  aad  that  the  rinkii^  fund 
should  no  longer  accumulate. 

By  tlie  32  Geo.  III.  c.  55  it  waa  directed,  that,  when  the  dividends 
amounted  to  3,000,000'.  eicluaive  of  the  annual  ^ant.  there  ihould  be 
no  further  accumulation. 

And  it  wai  provided,  that,  upon  all  future  loan*  which  were  not  to  be 
paid  off  within  45  yean,  one  fier  cent,  ihould  be  annually  appropriated 
-    for  their  reduction. 

By  the  33  Geo.  III.  C.  33.  an  additional  grant  of  200,000/.  waa  made 
for  the  same  purpose,  which  haa  lince  been  annually  renewed. 

The  43  Geo.  III.  c.  71.  npeaU  *o  much  of  the  26  Geo.  III.  and  33 
Geo.  in.  a*  fixed  a  Umit  to  the  Bccunndation  of  the  linking  fund,  and 
consolidates  the  fundi  provided  by  each  act,  and  at«tes  that  by  the 
accumulation  of  that^mot  fund  the  whole  n»tionil  debt  may  be  rc< 
deemed  in  forty-five  yean. 

The  wisdom  of  kee^ang  tlua  fund  inviolable,  ii  striking,  j  for  duting 
a,  peace  it  providea  reiourcei  againit  the  periodi  of  war  and  difficult, 
it  supporta  public  credit  by  keeping  the  iunds  iteady  and  uniform,  and 
even  in  the  times  of  the  greatest  depreaiioa  the  country  derives  the 
benefit  of  the  r^)idi^  of  their  redemption. 
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yiribUc  ifcbt,  it  ««nii  «aortgi^«d  bf  farikBCnt  to  mIk  « 
anmul  sura  for  tbe  munuwuK*  of  th«  ktag"*  IwviboU  ftn4 
Ac  civM  li*t-  ^^  t^  poT^mM,  ia  ths  Uw  nigiiBt  ttoe  pf«- 
docc  of  certain  txvi^ei  of  tlw  exciM  ud  CttMoms,  Hw 
]Kat'«Ac«,  the  duty  on  wine  ttoonan,  the  rermue*  of  thm 
nmaiain^  crawn  lantU,  tfie  proiti  uiui^  from  comti  of 
juMke,  (which  arddea  inchide  all  the  hereditary  roTCmei 
«f  the  crawn,)  and  ako  «  clear  uuiuiKr  of  180,0001.  i> 
money,  were  settled  on  the  hing  for  life,  far  the  auppen  of 
hia  majesty's  houshohl,  and  the  hqnor  and  dignity  of  the 
crown.  And),  aa  the  amount  of  these  several  bramchca  WM 
uncertus,  (though' in  the  last  reign  they  were  computed  te 
have  sometimes  nised  almost  a  milliott,)  if  they  did  not 
wise  anoualiy  to  800,00<M.  the  pariiament  «igaged  ts  make 
up  the  deficiency.  But  his  present  majesty  hafing,  soon 
after  his  accession,  spontaneously  ugnified  his  consoit,  that 
his  own  hereditary  revenues  might  be  so  disposed  of  as  might 
best  conduce  to  the  utility  and  satis&ction  of  the  public ;  and 
having  graciously  accepted  the  limited  sum  of  BOOfiOOt.  fitr 
amtum  for  the  support  of  Us  civil  list ;  the  said  hCredittry 
and  other  revenues  were  carried  into  and  made  a  part  of  t^ 


Redeemed  by  th»  n«w  inking  ffand . £.  30,490,003 

Ktio  old  linking  fluid .»» 39^885^01 


TraDsferred  to  the  conuniiuoseM  byland-tu  redeemed      18»001,14S 

Debt  reduced  at  lit  Feb,  1802 - £.  78^r6,439 

Sum*  ^iplicilile  to  the  reduction  of  the  public  debt  an  the  1st  aC 
Februaty  1803. 

New  iinkijig  fund _.-.„ __..  ^.  3,2?5,I*3 

Old       ditto  a,534,I8r 

Totsl  linkiiig  fuiid __._,..,» ., A. „ £,  S,a09^9li 


i^^gre^e  Eb»A,  Vhd  %«  «ggtegttfe  fend  ima  «h#g*<l>  wiA 
tiw  pajn&eiM  of  tiie  iriiale  -aHuity  tb  the  atvm  of  SOCUBODf. 
which,  being  found  insufficient,  wu  increased  in  \TT7  to 
900,0001.  jtet'AnHiim.  Hereby  tM  >ievetiueBth«TB6eIv«s,bebig 
jm  kinder  llie  saHite  tli^  did  mtitageinent  M  the  othor 
btwidtes  oF  the  pnblk  ptdrimMi^ i  prAduee  more  Aad  niv  bet- 
ter collected  ttiah  het«tofot« ;  «fld  &e  public  ■■  fttill  a  gainer 
of  neat  loo,O0iM.  fleV-tMiuiHbf  HAt  dirinteresied  conduct  of 
Ira  WBJMty.  The  ciifl  Uat,  tkus  HquMated,  tog«Aer  vith  thb 
fiMir  millions  and  tbrM  <]tMner<i,  interest  of  the  national  debtt 
and  more  than  two  milHons  pn>dnced  from  the  sinking  fund) 
make  op  tiie  seven  -mUItonB  and  three  quarters  fier  onntim) 
neat  money,  which  were  befofe  stated  to  be  the  annual  pro- 
duce of  oHr  ftfrfieitaa  taxes ;  besides  tJie  immense,  though 
uncertain,  ramaarfaing  fhnn  the  mrnual  taxes  on  land 
and  mah,  but  whichi  at  an  average!,  may  be  calculated  f  SSS} 
at  ffldre  than  two  milHons  and  a  quarter ;  and,  added 
to  the  preceding  sum,  mAe  die  ctear  produce  of  die  taxes 
(exchisive  of  the  char^  of  tollecting)  which  are  raised 
yearly  on  the  people  of  this  country,  amount  to  about  tett 
Jmllions  sterling  (43). 

The  expenses  defrayed  by  the  civil  Ust  are  thoae  that  in 
any  shape  relate  to  ctvfl  government ;  as,  the  expenses  of  the 
roy^  household ;  the  revenues  allotted  to  the  judges,  previous 
to  the  year  1758  ;  all  salariia  to  officer*  of  stats,  and  every 
of  the  king's  servants ;  die  appointments  to  foreign  cmbas> 
aadors ;  the  maintenance  of  the  queen  and  coy^  fan)I]y ;  the 
king's  private  expenses,  or  privy  purae;  and  other  very 
numerous  outgoings,  as  secret  service  money,  penrioni,  and 
other  bounties :  which  somedtnes  have  so  &r  exceeded  the 
revenues  appointed  for  that  purpose,  that  application  has  been 
made  to  parliament  to  discharge  the  debts  contracted  on  the 
civil  list;  as  particularly  In  1734,  when  one  milliono  was 
granted  for  that  purpose  by  the  atatute  1 1  Geo.  I.  c.  17.  and 
■  Ini.  I  Sag.  in.  •.  I.  oSetiatalM. 

(43)  See  notes  37, 38,  and  39,  to  this  ch^iter. 
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in  I7M  and  1777,  w^en  half  •  imUioo  and  tOOfiOOl.  were. 
^ipropiuted  to  the  like  uses,  by  the  statutes  9  Geo.  III.  c. 
34.  >Dd  17  Geo.  III.  c.  47. 

Ths  unl  Ust  is  indeed  properlf  the  whole  of  the  king's 
revenue  in  his  own  distinct  capacity}  the  rest  being  rather  the 
revenue  of  the  public,  or  its  creditors,  though  collected  mod 
distributed  agaii^  in.  the  nunc  and  by  the  officers  of  the 
crown :  it  now  standing  in  the  same  place  as  the  hereditary 
income  did  fbrmeriy ;  and,  as  that  has  grmduall)'  diminished, 
the  parliamentary  appointments  have  increased.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
(00,000/.  a  yearo :  that  of  king  Charles  I.  was*  800,000/.  (44), 
and  the  revenac  voted  for  king.Charies  II.  wasi  1,300,000/. 
though  coD^>laints  were  made  (in  the  first  years  at  leastj.that 
it  did  not  amount  to  so  much'.  But  it  must  be  observed, 
that  under  these  sums  were  included  all  manner  of  public 
expenses ;  among  which  lord  Clarend/on  tn  his  speech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  land 

forces  amounted  annually  to  800,000/.  which  was  ten 
f333}     tiiues-more  than  before  the  former  troubles'.     The 

same  revenue,  subject  to  the  same  charges,  waaset- 
tledonkingJamesIISbut  by  the  increase  of  trade,  and  more 
frugal  management,  it  amounted  on  an  average  to  a  million' 
and  a  half  fler  annum,  (besides  other  additional  customs, 
granted  by  parliamjent",  which  produced  an  annual  revenue 
of  400,000/.)  out  of  which  his  fleet  and  army  were  maintained 
at  the  yearly  expense  of**  1,100,000/.  After  the  revolution, 
when  the  parliament  took  into  its  own  hands  the  aimual  sup- 
port of  the  forces  both  maritime  and  military,  a  civil  list  reve- 
nue was  settled  on  the  new  king  aAd  queen*  amounting,  with 

0  Lard  Ckc  nndaiBtiaa.  101.  ■  LdkI  Ckr.  Ml. 

p  Cora.  JoniB.  4  Si^c.  lOM.  I  Sue  I  Jk.  II.  c  I. 

q  TUL  w'KU.i.imnt*. 

r  nM.<JiB.ilWi.Ui4ChMM.  •  Cm.  Jnm.  1  Utt.  M  Hu  KM. 

(44)The  revenue  of  the  comnionwealth  wu  upwordi  of  1,500,000/. 
fSinc.  Silt.  Xev.  3  vol.  sir.)  This  !■  a  Mriklng^  initsnce  to  prove,  that 
the  burdeni  of  the  people  are  not  neceMarily  lightened  fay  a  change  in 
the  government. 
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the  hereditary  dutUit  to  TOOfiOOi.  per  amuim  > ;  and  the  ums 
was  ctmtinued  to  queen  Anne  and  king  George  Ir.  That  oE 
king  George  II,  we  have  seen,  vas  nominally  alimented 
to*  800,000/.  and  iit  factwaa  considerably  more:  and  that  of 
Us  present  majesty  is  avowedly  increased  to  the  limited  sum 
•f  900,000/.  And  upon  the  whole  it  is  doubtless  much  betUr 
for  the  crown,  and  also  for  tho  people,  to  hare  the  revenue 
settled  upon  the  modem  footing  rather  than  the  ancient.  For 
the  crown ;  because  it  is  m<n%  certain,  and  collected  with 
greater  ease :  for  the  people ;  because  they  are  now  delivered 
from  the  feodal  hardships,  and  other  odious  brancbes  of  tlw 
prerogative.  And  though  complaints  have  sometimes  been 
made  of  the  increase  of  the  civil  list,  yet  if  we  connder  the 
sums  that  have  been  formerly  granted,  the  limited  extent 
under  which  it  is  now  established,  the  revenues  and  preroga- 
tives  g^ven  up  in  lieu  of  it  by  the  crown,  the  numerous 
branches  of  the  present  royal  fomily  and  (aboVe  all)  the  dimi' 
nution  of  the  value  of  money  compared  with  what  it  was  worth 
in  the  last  century,  tre  must  acknowledge  these  complaints 
to  be  void  of  any  rational  foundation ;  and  that  it  is  impossi- 
blelo  support  that  ^gnity,  which  a  king  of  Great  Britain 
should  maintwo,  with  an  income  in  any  degree  less  than  what 
is  now  established  by  parliament.  - 

This  finishes  our  inquiries  into  the  fiscidpreroga-  ^334} 
tives  of  the  king ;  or  his  revenue,  both  ordinary  and 
extraordinary.  We  have  therefore  now  chalked  out  all  the 
principal  outlines  of  this  vast  title  of  the  law,  the  supreme 
executive  magistrate,  or  the  king's  majesty,  conudered  in  his 
several  capacides  and  points  of  view.  But,  before  we  entirely 
dismiss  this  subject,  it  may  not  be  improper  to  take  a  short 
oomparative  review  of  the  power  of  the  executive  magistrate, 
or  prerogative  of  the  crown,  as  it  stood  in  former  days,  and 
as  it  stands  at  present.  And  we  cannot  but  observe,  that  most 
of  the  laws  for  ascertaining,  limiting,  and  restraining  this 
prerogative  have  been  made  within  the  compass  of  little 
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more  tbui  a  century  p«st ;  frun  ttM  pclitie««(ri|^  I*  S  Cat.  I. 
to  the  present  time.  So  that  the  pwren.oE  tiM  crovn  u«  mow 
to  all  appearance  grcatiy  curtailed  atid  liimiafahed  aince  tbe 
veign  of  kins  J^ABI  the  Srat:  particulariy,  by  the  abotitigo 
of  the  star  xhamber  md  Ugh  conauBUOB  cotirta  w  th«  re^ 
of  Charles  the  fint,  aiu)  by  the  dwclaiauas  of  martial  U«i 
and  the  power  of  Uvying  taxes  on  the  aubject«  by  tb«  aame 
prince :  by  the  disuse  of  forest  hws  for  a  cesiiuTy  past:  and 
by  the  niany  excellent  provisioiia  enacted  utkder  Gharica  tbe 
second ;  especially  the  abolition  of  mititary  tcnureS)  purvey- 
ance, and  pre-emption  ;  the  haiea*  e«rfiut  act ;  and  the  act  to 
prevent  the  discoBtinuance  of  parlianents  for  above  three 
years :  and>  since  the  levolutiont  by  the  strong  and  emphatical 
words  in  which  our  liberties  are  asserted  in  the'bill  of  nghtS) 
and  act  of  settlement ;  by  the  act  for  triennial,  aince  turned 
into  septennial,  elections ;  by  the  exclufltoa  of  certain  officers 
from  the  house  of  commons;  by  rendering  ths  se^s  of  the 
judges  permanent,  and  their  salaries  liberal  and  indepeodient  i 
and  by  restruning  the  king's  pardon  from  obstructing  parlia* 
mentary  impeachments.  Besides  all  this,  if  we  consider  bow 
the  crown  is  imporeriphed  and  stripped  of  all  its  ancient 
revenues,  so  that  it  must  greatly  rely  on  die  liberality  of  par- 
liament for  its  necessary  support  and  maintenance,  we  may 
perhaps  be  led  to  think,  that  the  balance  is  inclined  pretty 
strongly  to  the  popular  scale,  and  that  the  executive  magis- 
trate has  neither  independence  nor  power  enough  left  to  bmi 
that  check  upon  the  lords  and  commons,  which  the  founder* 

of  our  constitution  intended. 
[33s]        But,  on  the  other  hand,  it  is  to  be  considered,  that 

every  prince,  in  the  first  parliament  after  hia  acces- 
sion, has  by  long  usage  a  truly  royal  addition  to  his  hereditary 
revenue  settled  upcm  him  for  his  life ;  and  has  never  any  occa- 
sion to  apply  to.  parliament  for  supplies,  but  upon  some  public 
necessity  of  the  whole  realm.  This  restores  to  him  that  consti- 
tutional independence,  which  at  his  first  accession  seems,  it 
must  be  owned,  to  be  wanting.  And  then,  with  regard  to  power. 
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we  may  find  perbsps  that  the  hands  of  gorerament  are  at  least 
■ufiiciend)'  strengthened  ;  and  that  an  English  monarch  is  now 
in  no  danger  of  being  overborne  by  either  the  nobility  or  the 
people.  The  instruments  of  power  are  not  perhaps  so'  open 
and  avowed  as  they  formerly  were,  and  therefore  are  the  leu 
liable  to  jealous  and  invidious  rcflectiona ;  but  they  are  not  tho 
weaker  upon  that  account.  In  short,  our  national  debt  and 
taxes  (beudes  the  inconveniences  before  mentioned)  have  also 
in  their  natural  consequences  thrown  such  a  weight  of  power 
into  the  executive  scale  of  government,  as  we  cannot  think 
was  intended  by  our  patriot  ancestors  ;  who  gloriously  strug- 
gled for  the  abolition  of  the  then  formiilatde  parts  of  the  pre- 
rogative, and  by  an  unaccountable  want  of  foreught  established 
this  system  in  tbcir  stead.  The  entire  collection  and  manage- 
ment of  so  vast  a  revenue,  being  ^||Med  in  the  hands  of  the 
crown,  have  given  rise  to  such  a  multiSc  of  new  officers  created 
by  and  removable  at  the  royal  pleasui-c,  that  they  have  extended 
the  influence  of  government  to  every  comer  of  the  nation. 
Witness  the  commissioners  and  the  multitude  of  dependants 
on  the  customs,  in  every  port  of  the  kingdom  ;  the  commis- 
sioners of  excise,  and  their  numerous  subalterns,  in  every 
inland  district ;  the  postmnstera,  and  their  servants,  planted 
in  every  town,  and  upon  every  pubLic  road ;  the  commissionera 
of  the  stamps,  and  their  distributors,  which  are  full  as  scattered 
and  full  as  numerous ;  the  officers  of  the  salt  duty,  which 
tliough  a  species  of  excise,  and  conducted  in  the  same  manner, 
arc  yet  made  a  distinct  corps  fi'om  the  ardinary  managers  of  that 
revenue  ;  the  surveyors  of  houses  and  windows  ;  the  receivers 
of  the  land  tax;  the  managers  of  lotteties;  and  the  commb- 
Moners  of  hackney  coaches;  all  which  are  either 
mediately  or  immediately  appointed  by  the  crown,  and  {^336^ 
removable  at  pleasure  without  any  reason  a&signed : 
these,  it  requires  but  little  penetration  to  see,  must  give  that 
power,  on  which  tliey  depend  for  subaiattnce,  an  influence  most 
amazingly  extensive.  To  this  may  be  added  the  frequent 
opportunities  of  conferring  particular  obligations,  by  preference 
VOL,  T.  5? 
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ia  loans,  aub>ciipd<KU|  ticket*,  remittances,  and  olher  vuMtcy- 
tniuacdoas,  which  will  greatl)^  iocrease  this  inBueoce ;  waA 
that  OTcr  those  persoos  whose  sttachment,  en  accouiu  of  th^ 
wealth,  is  frequently  the  most  deuraUe.  All  this  is  the  nstuni, 
though  perh^»  the  unibreaeeit  consequence  of  erecting  our 
funds  of  credit,  and  to  support  them  estaUishii^  our  present  per- 
petual taxes :  the  whole  of  wtuch  is  entirely  new  since  the  rcsto- 
r  ation  in  1 660 ;  and  by  Ikr  the  greatest  part  uAce  the  revoluttao 
in  16SB.  And  the  Bantemaybc  said  with  regard  to  the  officers 
in  our  numerous  army,  and  the  places  which  the  army  baa 
created.  All  which  put  together  give  the  executive  power 
BO  persuasive  an  energy  with  respect  to  the  persons  themaelTes, 
and  so  prevailing  an  interest  with  their  friends  and  bmilies,  as 
will  amply  make  amends  for  the  loss  of  external  prerogative. 

But,  though  this  prgfiflKon  of  offices  should  have  no  elbct 
on  individuals,  there  is  nil  another  newly  acquired  hranch^ 
power ;  and  that  is,  not  the  influence  cmly,  but  the  force  of  a 
disciplined  array :  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown :  raised  by  the  crownt  officered  by 
the  crown,  commanded  by  the  crown.  They  arc  kept  on  foot 
it  is  true  only  from  year  to  year,  and  that  by  the  power  of  par- 
liament:  but  during  that  yedr  they  must,  by  the  nature  of  our 
constitution,  if  raised  at  all,  be  at  the  absolute  disposal  of  the 
crown.  And  there  need  but  few  words  to  demonstrate  how 
great  a  trust  is  thereby  reposed  in  the  prince  by  bis  people. 
A  trust,  that  is  more  than  equivalent  to  a  thousand  little  trouble- 
some prerogatives. 

Add  to  all  this,  that  besides  the  civil  list,  the  immense  revenue 
of  almost  seven  millions  sterling,  which  is  annually  paid  to  the 
creditors  of  the  public,  or  carried  to  the  unking  fund, 
[337]  is  6rst  deposited  in  the  royal  exchequer,  and  thence 
issued  out  to  the  respective  ofRces  of  payment.  This 
revenue  the  people  csn  never  refuse  to'raise,  because  it  is  msde 
perpetualbyactof  parliament:  which  also,  when  well  conudcr- 
ed,  will  appear  to  be  a  trust  of  great  delicacy  and  high  impor- 


OP  PBRSONS. 


33r 


Ufom  the  vhole  therefore  I  think  it  i>  clear,  that,  whu- 
ever  may  hare  become  of  the  n«»nna/,  the  real  power  of  the 
crown  has  not  been  too  br  weakened  by  any  traniactions  in 
the  last  century.  Much  is  indeed  given  up ;  but  much  is  also 
acquired.  The  stem  commands  of  prerogatire  have  yielded 
to  the  milder  voice  of  infiuence :  the  alavish  and  exploded 
doctrine  of  non-resistance  has  given  way  to  a  military  est^ 
blishment  by  law ;  and  to  the  disuse  of  parliaments  tias  suc- 
ceeded a  parliamentary  trust  of  an  immense  perpetual  re- 
venue. When,  indeed,  by  the  free  operation  of  the  sinking 
iiind,  our  qatlonal  debts  shall  be  lessened  ;  when  the  posture 
of  foreign  afiairs,  and  the  universal  introduction  of  a  welN 
plaimed  and  national  militia,  will  suffer  our  formidable  army 
to  be  thinned  and  regulated ;  and  when  (in  consequence  of 
all)  our  tKnet  shall  be  gradually  reduced ;  this  adventitious 
power  of  the  crown  will  slowly  and  imperceptibly  dimimsh, 
as  it  slowly  and  imperceptibly  rose.  But,  till  that  shall  hap- 
^n,  it  will  be  our  especial  duty,  as  good  subjects  and  good 
Englishmen,  to  reverence  the  crom,  and  yet  guard  against 
corrupt  and  servile  influence  from  those  who  are  intrusted 
with  its  authority ;  to  be  loyal,  yet  freti ;  obedient,  and  yet 
independent ;  and,  above  every  thing,  to  hope  that  we  may 
long,  very  long,  continue  to  be  governed  by  a  sovereign, 
who,  in  all  those  public  seta  that  have  personally  pr6ceeded 
from  himself  hath  manifested  the  highest  veneration  for  the 
free  constituticm  of  Britain ;  bstb  already  in  more  than  odo 
instance  remarkably  strengthened  Hs  outworks;  and  will 
therefore  never  harbor  a  thought,  or  adopt  a'  persuasion,  in 
.any  the  remotest  degree  detrimental  to  public  liberty. 


C   "'   ) 


CHAPTER  THE  NINTH. 


OF  SUBORDINATE  MAGISTRATES. 


In  a  former  chapter  of  titese  cotnmenUries*  we  distin- 
guished ma^3ti'ate>  into  two  kinds;  supreme,  or  those  in 
whom  the  sovereign  power  of  the  state  resides  ;  and  subor- 
dinate, or  those  who  act  in  an  inferior  secondary  sphere. 
We  have  hitherto  considered  the  former  kind  only ;  namely, 
the  supreme  legislative  poweror  parliament,  and  the  supreme 
executive  power,  which  is  the  king  i  and  are  now  to  proceed 
to  inquire  into  the  rights  and  duties  of  the  principal  subor- 
dinate  magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and  duties 
of  his  majesty's  great  officers  of  state,  the  lord  treasurer,  lord 
chamberlain,  the  principal  secretaries,  or  the  like ;  because 
I  do  not  know  that  they  are  in  that  capacity  in  Ay  conuder- 
able  degree  the  objects  of  our  laws,  or  have  any  very  impor- 
tant share  of  magistracy  conferred  upon  them :  except  that 
the  secretaries  of  state  are  allowed  the  power  of  commit- 
ment, in  order  to  bring  offenders  to  trial '>.  Neither  shall 
t  here  treat  of  the  office  and  authority  of  the  lord  chancellor, 
or  the  other  judges  of  the  superior  courts  of  justice ;  because 
tkej  will  find  a  more  proper  place  in  the  third  part  of  these 
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commefitaiica.  Nor  Bball  I  enter  into  anf.  mlhute  diiquiu* 
tkns,  with  regard  to  the  rights  and  dignities  of  mayors  and 
aldermen,  or  other  m^strates  of  particular  corporations ; 
because  these  are  mere  private  and  strictly  muni- 
cipol  rights,  depending  entirely  upon  the  domestic  [339] 
constitution  of  their  respective  franchises.  But  the 
magistrates  and  officers,  vrhose  -rights  and  duties  it  will  be 
pfbper  in  this  chapter  to  consider,'  are  such  as  are  generally 
in  use,  and  have  a  jurisdiction  and  authority  dispersedly 
throughout  the  kingdom:  which  are*  principally  sheriffs; 
coroners ;  justices  of  the  peace ;  constables  j  surveyors  of 
highways;  and  overseers  of  the  poor.  In  treating  of  all 
which  I  shall  inquire  int%  first,  their  antiquity  and  original ; 
next,  the  manner  in  which  they  are  appointed  and  may  be 
removed  {  and  lastly,  their  rights  and  dnties.  An^  first  of 
sheriffs, 

I.  Thk  sheriff  is  an  officer  of  very  great  antiquity  in  this 
kingdom,  bis  name  being  derived  from  two  Saxon  words, 
f  cipe  Jcpepa,  the  reeve,  bailiff,  or  officer  of  the  shire.  He 
is  called  in  Latin  vicetame*,  as  being  the  deputy  of  the  earl 
or  comet ;  to  whom  the  custody  of  the  shire  is  said  to  have 
been  committed  at  the  first  division  of  this  kingdom  into 
counties.  But  the  earls  in  process  of  umc,  by  reason  of  their 
high  employments  and  attendance  on  the  king's  person,  not 
being  able  to  transact  the  business  of  the  county,  were  deli* 
vered  of  that  burden' ;  reserving  to  themselves  the  honor,  but 
the  labor  was  laid  on  the  sheriff.  So  tliat  now  the  sherifT 
does  all  the  king's  business  in  the  county  ;  and  though  he  be 
still  called  -aice-comet,  yet  he  is  entirely  independent  of,  and 
not  subject  to  the  earl ;  the  king  by  his  letters  patent  com* 
mitUng  cuttodiam  eomitalu*  to  the  sheriff,  and  him  alone. 

Sheriffs  were  formerly  chosen  by  the  inhabitants  of  the 
several  counties.  In  confirmation  of  which  it  was  ordained 
by  statute  38  E4w.  I.  c.  8.  that  the  people  should  have  elec- 


3M  THE  RIGHTS  BOOK  t 

tion  of  sbcriflC  in  everf  abire,  where  die  ihricnhy  b  not  of 
inheriuiice.  For  uicieiitljr  in  loiiic  counties  the  aberifls 
were  hercdiUry ;  u  I  apprehend  they  were  hi  Scotbmd  till 

the  statute  SO  Geo.  !!■  c.  43;  and  still  contmuein 
[S403    the  county  of  Westmorland  to  this  day(l):  the 

city  of  London  having  also  the  inheritsDce  of  the 
shiievally  of  Middlesex  vested  in  their  body  by  charter^  (3). 
The  reason  of  these  popular  elections  is  assigned  in  the  same 
statute!  c.  13.  *'  that  the  commons  might  choose  such  as 
**  would  not  be  a  burden  to  them."  And  herein  appears 
pifunly  a  strong  trace  of  the  democratical  part  of  our  consti- 
tution ;  in  which  form  of  goremmcnt  it  is  an  indispensa- 
ble requiute,  that  the  people  should  choose  their  own  magis- 
trates". This  electi<ni  was  in  all  probalulity  not  absolutely 
vested  in  the  commons,  but  required  the  royal  ^prabatiosi. 
For  in  the  Gothic  constitution,  the  judges  of  the  county  courts 
(which  office  is  executed  by  our  sheriff)  were  elected  by  the 
people,  but  confirmed  by  the  king :  and  the  form  of  their 
election  was  thus  managed  :  the  people)  or  irteolae  ttrritorii 
chose  twelve  electors,  and  they  nominated  three  persons  ex 

d  3  Krp.  T3.  c  MiBtaq.  Sf.  I.  Il  i-e.  t. 


<1)  TbeewlofTbanetialifrcditarytheriff  (rf*  Wcstmoriand.  Thk 
offi^  may  descend  to,  aitd  be  executed  by,  sfiEinile;  for  "  Ann  conntcM 
"  of  Pembroke  had  the  office  of  hei-editwy  thcrifT  of  Westmorland,  and 
"  exercised  it  in  person.  At  the  asiizcs  at  Appleby  she  lat  with  the 
"judges  on  the  bonch."    Haxg.  Co.  Lilt.  326. 

(3)  The  eleclJoR  of  the  therifii  of  London  and  Middlesex  wm 
granted  to  the  citiiens  of  London  for  ever  in  vety  indent  timea,  upea 
condition  of  tlicir  p^ing  30CU.  »  year  to  the  ^sg**  exchequar.  la 
consequence  of  Ibis  grant,  they  hare  always  elected  two  sheriffs,  thoi^ 
these  coiutitute  together  but  one  officer;  and  if  one  die,  the  other  can- 
not act  till  another  is  elected.  {\Bat.Ahr.AA7.')  In  the  year  I74fi,  the 
corporation  of  London  made  a  by-law,  imposing  ■-  fine  of  fiOO/.  upon 
ereiy  person,  who,  being  elected,  should  refuse  to  serve  the  office  of 
■beriff.  See  the  case  of  Evans,  esq.  and  the  chamberlain  of  London, 
2  Burn.  E.  L.  185. 
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fuiAia  rex  twum  con/irmabat^.  Bnt  with  u>  id  England  these 
popular  clectioDS,  growing  tumultnoin,  were  put  an  otd  to  by 
the  Btatiite  9  Edw.  II.  it.  2.  which  enacted,  thid  the  sheriA 
should  from  thenceforth  be  uugned  by  the  chancellor,  trea* 
Hirer,  and  th«  judges ;  as  being  pcrsoos  in  whom  the  same 
trust  might  with  conSdence  be  reposed.  By  statutes  14  Edw. 
IIL  Q.  7.  B3  Hen.  VI.  c.  S.  and  SI  Hen.  ViH.  c.  30.  (3)  the 
chancellor,  treasurer,  president  of  the  king's  council,  cAiV/justi- 
ces,  and  chi^  baron,  are  to  nuke  this  election  ;  and  that  on  the 
mMTDW  of  All  Souls  in  the  exchequer.  And  the  king's  letters 
patent,  app<»nUng  the  new  sheriffs,  used  commonly  to  bear 
date  the  sixth  day  of  November  f .  The  statute  of  Cambridge, 
12  Rir.  II.  c.  3.  ordains,  that  the  chancellor,  treasurer,  keeper 
of  the  priry  seal,  steward  of  the  king's  bouse,  the  king's  cham- 
berlain,  clerk  of  the  rolls,  the  justices  of  the  one  bench  and 
the  other,  barons  of  the  exchequer,  and  all  other  that  shall  be 
called  to  ordain,  name,  or  make  justices  of  the  peace,  *hmff», 
and  other  officers  of  the  king,  shall  be  sworn  to  act  indiSTer- 
ently,  and  to  appoint  no  man  that  sueth  tither  privily  or  openly 
to  be  put  in  office,  but  such  only  as  they  shall  judge  to  be 
the  best  and  most  sufficient.  And  the  custom  now 
is  (and  has  been  at  least  ever  since  the  time  of  For-  [341] 
tescueS  who  was  chief  justice  and  chancellor  to 
Henry  the  dxth)  that  all  the  judges,  together  with  the  other 
great  officers  and  privy  counsellors,  meet  in  the  exchequer 
on  the  morrow  of  All  Souls  yearly,  (which  day  is  now 
ahered  to  the  morrow  of  St.  Martin  by  the  last  act  for 
abbreviating  Michaelmas  term,)  and  then  and  dicre  the  judges 
propose  three  persons,  to  be  reported  (if  approved  of)  to  tha 
king,  who  afterwards  appoints  one  of  them  to  be  sheriff  (4). 

f  SrtRB.dejmO<a.l.L<.l.       ■  Sot.  it  Uir.  If .  c  I.       hdel.I.c;Mi 

(3)  This  Iwt  sUtute,  u  is  otMcrred  by  Mr.  Wooddeson,  1  vol.  89- 
Kcms  quite  to  ■  diffwent  purpgac, 

(4)  The  following  ii  tbe  present  mode  of  nointnikting  sherilTs  in  tb* 
•^icbcqueT  gn  the  morrow  of  St.  M  vtiq  : 
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This  custom,  of  the  faehe  judges  propoohig:  three  pencms, 
scemB  borrowed  from  the  Gothic  cooatttutioti  before  iKen- 
tioned ;  with  this  difference,  that  among  the  Goths  the 
twelve  nominon  were  firat  elected  bj  the  people  themselves. 
And  this  usage  of  ours  at  its  first  introductioB,  I  am  apt  to 
believe,  was  founded  upon  some  statute,  though  not  now  to 
be  found  among  our  printed  laws:  first,  because  it  is  mAte- 
riaHy  different  from  the  direction  of  all  the  statutes  before 
mentioned  :  which  it  is  liard  to  conceive  that  the  judges  would 
have  countenanced  by  their  concurrence,  or  that  Fortescue 

Tile  chancellor,  chancellor  of  tbe  exchequer,  the  judg[ei,  uidserenl 
«f  the  privy  coundl  oisemble,  v)d  an  officer  of  the  court  kdminitters 
an  nath  to  them  in  old  French,  that  they  will  nomiaate  no  one  from 
fsTor,  partiiJity,  or  any  improper  motive :  thii  done,  the  same  officer 
having  tlie  list  of  tbe  countiea  in  alphabetical  order,  and  of  thoee  wba 
were  nominated  the  year  preceding,  reads  over  tbe  three  namci,  and 
tlie  last  of  the  tliree  he  pronounces  to  be  the  present  sherifT;  bnt  where 
there  has  been  a  pocket-sberifT,  he  reads  tbe  three  oames  upon  the 
list,  and  then  declares  who  is  the  present  sheriff.  If  any  of  the  moiistiy 
or  judges  have  an  objection  to  any  person  named  in  tbe  list,  he  then 
mentions  it,  and  another  gentleman  is  nominated  in  hi*  room ;  if  no 
olyection  be  made,  tome  one  rise*  and  says,  "to  the  two  gentlemen  1 
*'  know  no  objection,  and  I  recommend  A.  B.  esq.  in  the  room  of  the 
"  present  sheriff." 

Another  officer  hu  a  paper  with  k  number  of  names  ^ven  him  by 
the  clerk  of  assize  for  each  county,  which  p^ier  generally  contains  the 
names  of  the  gentlemen  upon  the  fermer  Ust,  and  alto  of  gentlemen 
who  arc  likely  to  be  nominated,  and  whilst  the  three  ire  nominated,  he 
prefixes  1,  2,  or  3,  to  th«r  name*,  according  to  the  order  in  which  they 
are  placed  i  which,  for  greater  certainty,  he  af^wardi  read*  over 
twice.  Several  objection*  are  made  to  gentlemen  ;  some,  perhaps,  at 
their  own  request ;  such  as,  that  they  are  abroad,  that  their  estates  are 
amall  and  incumbered,  that  they  have  no  equipage,  that  they  are  prac- 
tising barristers,  or  ofKcera  in  the  militia,  be. 

The  new  sheriff  is  generally  appointed  about  the  end  of  the  follow- 
ing Hilary  term  ;  this  extension  of  the  time  was,  prDbably,  in  conie- 
quence  of  the  17  Edw.  IV.  c.  7.  which  enables  the  old  shwifT  W>  hold 
bis  office  over  Michaelmas  and  Hilary  terms. 
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woqM  hare  inierted  in  his  book,  utiles*  by  the  authority  of 
«oine  statute :  and  also  because  a  statu(c  is  expressly  referred 
4oin  the  record,  which  sir  Edward  Coke  tells  usJ  he  transcribed 
Jrom  the  council  book  of  3  March,  3i  Hen.  VI.  and  which  is 
in  substance  as  follows  (5).  The  king  had  of  his  own  autlio- 
ritjr  appointed  a  man  sheriff  of  Lincolnshire,  which  office  he 
TefiiBed  to  take  Upon  him :  whereupon  the  opinions  of  the 
judges  wer«  taken,  what  should  be  done  in  this  behalf.  And 
the  two  chief  justices,  sir  John  Fortescue  and  sir  John  Pri- 
sot,  delivered  the  unanimous  opinion  of  them  all ;  "  ihut  the 
"  king  did  an  error  when  he  made  a  perscm  sheriif,  that  was 
'*  not  chosen  and  presented  to  him  according  to  the  atatule; 
*'  that  the  person  refusing  was  liable  to  no  fine  for  disobe- 
**  dience,  as  if  he  had  been  one  of  the  thrre  persons  chosen 
"  according  to  the  tenor  of  the  tiatute;  thatthey  would  advise 
"  the  king  to  have  recourse  to  the  three  persons  that  were 
"  chosen  acc<M^ng  to  the  itaiute^  or  that  some  other  thrifty 
**  man  be  entreated  to  occupy  the  office  for  this  year ;  and 

jIImLtM. 

(3)  I  Km  inclined  to  diia^rec  with  tlie  learned  Judge's  conjecture, 
that  the  present  practice  originated  from  a  statute  which  cannot  now 
be  found  i  becuitc,  if  Mch  r  statute  ever  ciisted,  it  must  have  been 
pM»ed  between  the  date  of  thia  record,  the  3i  Hen.  VI.  and  tlie  statute 
33  Hen.  VI.  c.  8.  referred  to  by  the  learned  Commentutor  in  the  pre- 
ceding page  i  for  that  statute  recites  and  ratifies  the  14  Edw.  III.  c.  7. 
which  providea  only  Tor  the  noimii»Uon  of  one  .person  to  fill  the  office 
when  vacant ;  yet  tiie  former  statute  9  Edw.  II.  st.  2.  leavei  Uie  number 
indefinite,  viz.  sLcrifTs  iiliall  be  assigned  by  the  cliancellor,  be,  and  if 
•uch  a  statute  had  passed  in  the  course  of  those  eleven  years.  It  is  pro- 
bable that  it  would  have  been  referred  to  by  subsequent  statutes. 
I  should  conceive  that  tlie  practice  originated  from  the  consideration, 
that,  at  the  king  was  to  continn  the  nomination  by  his  potent,  it  was 
more  convenient  and  respectful  to  present  three  to  him  than' only  one; 
and  though  this  proceeding  did  not  eiactly  correspond  with  the  direc- 
tions of  the  statute,  yet  it  was  not  contrary  to  its  spiiit,  or  in  strictness' 
to  its  letter;  and  therefore  tlie  judges  might,  perhaps,  tl  link  tlie  mselvei 
warranted  in  sajnng,  tliat  the  three  p^ons  were  chosen  according'  to 
the  tenor  of  the  statute. 
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"  tlMt}thenextye«r,U)«schcw such inconvaiusnccSitbs order 
**  of  the  ttatute  in  tbit  behalf  mwle  be  obaened."  But 
[342]  Dotwithataoding  thii  unanimDu*  reiolutioD  of  all  ibm 
judges  of  England,  thus  entered  is  the  council  boet^ 
and  the  statute  34  Sc  35  Hen.  VJII.  c.  36.  $  G 1.  whicbcxprasalf 
recognises  this  to  be  the  law  of  the  hind,  some  of  our  writerti 
have  affimed,  that  the  king)  by  his  prerogatiret  may  name 
whom  he  pleases  to  be  sheriff,  whether  chosen  by  the  judges 
or  no.  This  is  grounded  on  a  very  particular  case  in  the  fifth 
year  of  queen  Elizabeth,  when,  by  reason  of  the  plague,  ther* 
way  no  Michaelmas  term  kept  at  Westminster :  so  that  the 
judges  could  not  meet  there  in  criutino  aniwiarum  to  nominate 
the  sheriffs :  whereupon  the  queen  named  them  herself,  with- 
out such  previous  assembly,  appwnting  for  the  most  part  one 
of  the  two  remaining  inthe  last  year's  list^.  Ajid  this  case, 
thus  urcumstanced,  is  the  only  auUiority  in  our  .books  for  the 
making  these  extraordinary  sheriffs.  It  is  true,  the  reporter 
adds,  that  it  was  held  that  the  queen  by  her  prerogative  might 
make  a  sheriff  without  the  election  of  the  judge*,  nan  abtiante 
aliguo  tiaiuco  in  eontrarium :  but  the  doctrine  of  (ton  obttaMt't 
which  seta  the  prerogative  above  the  laws,  was  effectually 
demolished  by  the  bill  of  rights  at  the  revolution,  and  abdi- 
cBted  Westminster-hall  when  king  James  abdicated  the  king- 
dom. However,  it  must  be  acknowledged,  that  the  practice 
of  occasionally  naming  what  are  called  pocket-she ri&k,  by 
the  sole  authority  of  the  crown,  hath  uniformly  continued 
to  the  reign  of  his  present  majesty ;  in  which,  I  believe,  few 
(if  any)  compulsory  instances  have  occurred  (6). 

(6)  When  the  kirg  ^pointi  a  person  «heriff,  who  is  not  one  of  the 
three  nominated  in  the  exchequer,  be  ii  culled  a  pocket^heriff.  It  is 
probable,  that  no  compulsory  instance  of  the  appointment  of  n  pocket- 
slicrifT  ever  occurred ;  and  the  unanimous  opinion  of  the  judges,  pre- 
served in  tlie  record  cited  by  the  learned  Commentator  from  S  Inst.  jB9. 
precludesthepossibilityofsuchBcnse.  This  is  on  ungracious  preroga- 
tive ;  and  whenever  it  is  exerdsed,  unless  the  occasion  is  manifest,  the 
whole  administration  of  jt^stice  throuf^bput  one  county  for  a  twelve- 
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SHaaiFFS,  bj  virtue  of  serend  old  ■tatntes,  we  to  continue 
m  thur  office  no  longer  than  one  you* :  and  yet  it  hath  been 
•aid'  that  a  sheriff  may  be  appointed  durvMe  bene  ftlaeito,  or 
during  the  king's  pleasure ;  and  to  is  the  form  of  the  royal  writ  I". 
ThereEare,  till  a  ncv  ■heriff  be  namedj  hit  office  cannot  be 
detemuiMd,  unless  by  hia  own  death,  or  the  demise  of  the 
king;(  in  which  last  case  it  was  uiuai  for  the  successor  to  semt 
a  new  wik  to  the  old  sheriff" :  tmt  now  by  statute  1  Ann.  at. 
1.  c.  8.  all  officers  appunted  by  the  precedii^  king 
may  hold  tlteir  offices)  for  six  nuHiths  after  the  lung's  [343] 
demise)  kdIobs  sooner  di^ilaced  by  the  successor.  We 
tnay  &rther  observe,  that  by  statute  1  Ric.  II.  c.  lt.no  man 
that  haa  served  the  office  of  aheriff  for  one  year,  can  be  com- 
jpelled  to  serve  die  same  again  within  three  fears  after  (7). 

Wc  shall  find  it  is  of  the  utmost  inqKntance  to  have  the 
sherifi'  appointed  according  to  law,  when  we  consider  hie 
power  and  duty.  These  are  either  as  a  judge,  as  the  keeper 
Af  the  lung's  peace,  as  a  Bunisteria]  officer  of  the  soperior  . 
courts  of  justice,  or  as  the  king's  bailiff. 

In  hia  juditiai  capacity  he  is  to  hear  and  determine  all 
causes  of  forty  shillings  value  and  under,  in  his  county  court, 
•f  which  more  in  its  proper  place ;  and  he  has  also  a  judicial 
power  in  divert  other  civil  cases".  He  is  likewise  to  decide 
the  elections  of  knights  of  the  shire,  (subject  to  the  control 
of  the  house  of  commons,)  of  conmers,  and  of  verderors ;  to 
judge  of  the  qualification  of  voters,  and  to  return  such  as  fae 
shall  determine  to  be  duly  elected.  * 

As  the  keeper  of  the  king's  peace,  both  by  comm<Hi  law 
and  special  commission,  he  is  the  first  man  in  the  coimty,  and 


montb,  if  not  corrupted,  ii  certainty  nitpeeted.  The  caute  ought  to  be 
argent  or  inevitable,  when  recourse  U  hul  to  this  prerogatiTe. 

(7)  ir  there  be  other  aufficient  within  the  county.  UntU  a  different 
regulation  was  made  by  8  Eliz.  c.  16.  in  a  p«at  many  inotancM  two 
countiet  had  one  and  the  lanie  aheriff:  this  it  itiU  the  case  in  the 
counties  of  Cambridge  and  Huntingdon. 
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superior  in  rank  to  nty  oobleroui  therein,  during  hia  oSccp. 
He  may  apprehend)  attd  commit  to  prison,  all  persons  who 
break  the  peace,  or  attempt  to  break  it ;  and  may  bind  any- 
one in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
is  bound  ex  oj^tio  to  pursue,  snd  take  all  traitors,  nuirderers, 
felons,  and  other  misdoers,  and  commit  them  to  gaol  for  safe 
custody.  He  is  also  to  defend  hia  county  i^ainst  any  -of  the 
king's  enemies  when  they  come  into  the  land:  and  for  this 
purpose,  as  well  as  for  keeping  the  peace  and  ptirsuing  felons, 
he  may  command  all  the  people  of  his  county  to  attend  him; 
which  is  called  tht  fioue  comiattu,  or  powerof  the  county^: 
and  this  summons  every  person  above  fifteen  years  old,  and 

under  the  degree  of  a  peer,  is  bound  to  attend  upon 
[344j     warnings,  under  pain  of  fine  and  imprisonment*.  But 

though  the  sheriff  is  thus  the  principal  conservator 
of  the  peace  in  his  county,  yet  by  tlie  express  directions  of 
the  great  charter',  he,  together  with  the  constable,  coroner, 
_  and  certain  other  officers  of  the  king,  are  forbidden  to  hoM 
any  pleaa  of  the  crown,  or,  in  other  words,  to  try  any  crimi- 
nal offence.  For  it  would  be  highly  unbecoming,  that  the  exe- 
cutioners  of  justice  should  be  also  the  judges ;  should  impose, 
as  well  as  levy,  fines  and  amercements  ;  should  one  day  con- 
demn-r-man  to  death,  and  personally  execute  him  the  next. 
Neither  may  be  act  as  an  ordinary  justice  of  the  peace  during 
the  time  of  his  office  ■*:  for  this  would  be  equally  inconsist- 
ent ;  he  beii^  in  many  respects  the  servant  of  the  justices. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute 
all  process  issuing  Irom  the  king's  courts  of  justice.  In  the 
commencement  of  civil  causes,  he  is  to  serve  the  writ,  to 
arrest,  and  to  take  bail ;  when  the  cauae  comes  to  trial,  he 
must  summon  and  return  the  jury  ;  when  it  is  determined, 
he  must  see  the  judgment  of  the  court  carried  Into  execution. 
In  criminal  matters,  he  also  arrests  and  imprisons,  he  re- 

p  1  Ben.  Brp.  xn,  ,  siit.1  Hen.  V,  e.  fc 
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turns  tiie  jiujflte  bta  the  cuitodf  of  the  delinquent,  and  he 
executes  the  sentence  of  the  court,  though  it  extend  to 
dettth  itself. 

As  the  king's  baiUB^  it  ia  his  buainesa  to  preserve  the 
rights  of  the  kiqg  within  his  buliwiek ;  for  so  his  county  is 
frequently  called  in  the  writs ;  a  word  introduced  by  the 
princes  of  the  Norman  line,  in  imitation  of  the  French,  whose 
territory  is  divided  into  bailiwicks,  as  that  of  England  into 
counties*.  He  mast  seise  to  the  king's  use  all  lands  de* 
volved  to  the  crown  by  attainder  or  escheat ;  must  levy  all 
fines  and  forfeitureit  must  seise  and  keep  all  waifs,  wrecks, 
estraya,  and  the  like,  unless  they  be  granted  to  some  sub- 
ject ;  and  -must  also  collect  the  king's  rents  w^hin  his  baili- 
wick,-if  commanded  by  process  fhim  the  exchequer*. 

'To execute  these  Various  offices,  the  sheriff  has     [34s] 
under  tiim  many  inferior  officers  ;  an  under-sherifT, 
buttiBh,  and  gaolers ;  who  mutt  neither  buy,  sell,  nor  tarm 
their  offices,  on  Ibrfeilure  of  SOOi.J 

The  under-shervir  usually  performs  all  the  duties  of  the 
office ;  a  very  few  only  excepted,  where  the  personal  pre- 
flenceof  the  high-sheriff  is  necessary.  But  no  under'Sberiff 
shall  abide  in  his  office  above  one  year*  ;  and  if  he  does, 
by  sUtute'  33  Hen.  VI.  c.  8.  he  forfeits  200/.  a  very  large 
penaltyjn  those  early  days.  And  no  under-sheriff  or  sheriff's 
officer  fihalt  practise  as  an  attorney,  during  the  time  he  con - 
tinuesan  fiuch  office*:  for  thi»  would  be  a  great  inlet  to  par- 
tiality and  oppression.  Biit  these  salutary  regulations  are 
shamefully  evaded,  by  practising  in  the  names  of  other  attor- 
neys, and  putting  in  sham  deputies  by  way  of  nominal  under- 
sheriS^  :  by  reason  of  which,  says  Dalton**,  the  under-sheriffs 
and  bailiffs  do  grow  so  cunning  in  their  several  places,  that 
they  are  able  to  deceive,  and  it  may  well  be  feared  that 

w  Fonnc.de  L-Uf-M.  ■  Slat.  «I  Ed*.  lO.  c  «. 

I  Hall.  e.  fl.  ■  SUL I  Hn.  V.  c  4. 

I  SiaL 3 G«o.  J. c- 1>.  baribiTiOsciU. 
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nutnf  oB  tfaraa  do  deceWo,  both  tbc  lunfci  dia  Ugb^herifft 
and  the  countj. 

BAiLirvs,  or  sheriff's  officers*  we  either  bailiffs  of  hua" 
dndSf.  or  qwcial  buliffs.  BuUffs  of  hiiiuir6d>  are  offieera 
appointed  over  those  respectire  districta  bf  the  aheriffs,  to 
collect  fines  therein;  to  summon  juritsi  to  attottd  th« 
judges  and  justices  at  the  asuacs,  and  quarter  aesaions ;  and 
abo  to  execute  wriu  and  process  in  the  several  hundreds. 
But,  as  these  are  generally  plain  mei^  and  not  tbonm^j 
akilful  in  thia  latter  part  of  their  office*  that  of  serrii^  writat 
and  midung  arrests  and  executions)  it  is  now  usual  to  joifl 
special  bailifia  with  tl)em ;  who  are  generkUy  moMi  penonsi 
emidofed  by  Jbe  sheriffs  on  account  <mly  of  their  adreitoess 
and  dexterity  ui  huntmg  and  seising  their  prey,  ^ba 
[346]  sheriff  being  answerable  tor  the  misdenMSBon  of 
these  bailiffs,  tbcj  are  therefore  usually  bound  in  an 
oUigation  with  sureties  for  the  due  wcecution  of  their  offibO) 
and  thence  are  called  boiUMM>ailiffs ;  which  the  coBHnoit 
people  hare  corrupted  into  a  much  mwe  homely  a|^llackMi. 

Gaolers  are  also  the  servants  of  the  sheriff  and  he  mutt 
be  responsible  for  their  conduct.  Their  business  is  to  keep 
safely  all  such  persons  as  are  committed  to  them  by  law^ 
warrant :  and,  if  they  suffer  any  such  to  escape,  th«  sheriff 
shall  answer  it  to  the  king,  if  it  be  a  criminal  matter ;  w,  in 
a  dvil  esse,  to  the  party  injured'.  And  to  this  cad  the  she- 
riff must^  have  lands  sufficient  within  the  county  to  answer 
the  king  and  his  people  (8).    The  abuses  of  gaolers  and 

cDllLc.lIl.    4Bcp.U.  4Bd».Tn.C.».    )  Edv.  nt.  El  «.  U  Ifd  H 


(8)TIuiu  theMityqaaUficitionreqaiFedfromariieRff.  TWkwn 
IheintcAtioD  orourancMtmwtfatttbelandsof  ashcriff  ihouldbe  cobh* 
derable,  ilninduitlyappeu*  &oin  their  having'  thia  proviaion  to  frequent* 
if  repeated,  and  at  the  aame  time  that  they  obtained  a  confinnation  of 
nu^fnacAortaand  their  molt  valnablc  libertiei.  Attheaheriff,  both  in 
criminal  and  civil  cases,  may  have  the  custody  of  men  of  Oie  greatest 
property  in  the  country,  bis  own  estate  ought  certainly  to  be  lai^,  that 
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•lMriff*t  oAoert]  tomtnb  the  luifoitsnate  perasns  m  their 
oBstodj't  an  w«ll  rostndnwl  and  guarded  againu  by  statute 
9S  Geo.  II.  e.  S8.  and  by  atatut*  U  G«o.  III.  c.  59.  provl. 
sbma  an  made  for  belter  pfeterving  the  bealtb  of  prisonera,  ■ 
and  preventing  the  gaol'  dlatemper  (9). 

Tbb  vast  expenscr  which  matoin  had  introduced  in  serv- 
ing ttie  office  of  high-sheriff,  was  grown  sucli  a  buTthen  to 
the  subject,  tlut  it  was  enacted,  by  statute  13  h  U  Car.  11. 
c.  81.  that  no  sheriff  (except  of  London,  Westmorland,  and 
towns  which  are  counties  of  tbemsetres)  should  keep  any 
table  at  the  aasUes,  except  (or  tiis  own  hmlly,  or  g^re  any 
prtoents  to  the  judges  or  their  servsnU,  or  have  more  than 
fovty  men  in  livery  i  yet,  tor  the  sake  of  safety  and  decency, 
he  may  not  have  less  than  twenty  men  in  England,  and  twelve 
in  Wales )  upon  forfeiture,  in  any  of  these  cases,  of  300J^ 

II.  Tbb  coroner's  Is  also  a  ^ery  ancient  ofRoe  at  the  com- 
mm  law.  He  la  called  cornier,  eonmati>r,  because  he  hath 
principally  to  do  with  pleas  of  the  cromi,  or  such  wherein 
tbe  king  is  more  Imme^fiately  concerned*.  And  in  this  light 
the  lord  chief  justice  of  the  king's  bench  ii  the  principal 
eaiancr  in  the  kingdom,  and  may  (if  be  pleases)  exercise 


be  may  be  above  ill  temptBtion  to  peraiit  tbem  ,tx>  escape,  or  to  jmn 
them  in  their  fiigiht.  In  aiident  timet  this  office  wm  frequently  exe- 
cuted by  the  nobility  and  persons  of  the  bigbeit  rank  in  the  kingfdom. 
Eligebantar  alim  ad  hot  oficiutn  f>olniti4iimi  ixpfnwmero  tatiut  rcgni pro- 
ctrei,tarttut,ci>ntilei,  duett,  inlerdum  M  rrgumjilii.  Spel.  G1ob».  Vicrcorn. 
Biihopi  alto  were  not  unfrequently  sheriffs.  Richard  duke  of  Glou- 
cester (afterwards  Bicbard  the  diird)  wai  theriff  of  Cumberland  five 
yetn  together.  CBum.  Hirt.  Cumh.  SJO.)  It  does  not  appear  that 
there  it  any  ezpreta  law  to  exclude  the  nobiBty  from  the  execution  of 
this  office,  though  it  has  long  been  appropriated  to  c&mmonert. 

(0)  By  ttatate  24  Geo.  III.  teti.  3.  c.  54.  aect.  S2.  no  ^er  is  to 
■offer  tippling  or  puning  in  the  priton,  or  to  sell  any  ttquort  tiierein, 
under  the  penalty  of  10/.  tg  be  recovered  by  distre^i  upon  conviction- 
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the  juri>dicti<»i  of  a  coroner  in  soy  part  of  the  realm  '.  fiat 
there  are  also  particular  cDronera  for  every  county 
[347]  of  England ;  usually  four,  but  sometimes  six,  and 
sometimes  fcwcrv.  This  officer*'  is  of  equal  anti- 
quity  with  the  sheriff;  and  was  ordained  together  with  him 
to  keep  the  peace,  when  the  earls  gave  up  the  wardship  of 
the  county.     . 

Hs  is  still  chosen  by  all  the  freeholders  in  the  county  court; 
as  by  the  policy  of  our  ancient  lavrs  the  sheriffs,  and  conser- 
vators of  the  peace,  and  all  other  oSicers  were,  who  were 
concerned  in  matters  that  affected  the  liberty  of  the  people  ■  i 
and  as  verderors  of  the  forest  sUll  are,  whose  business  it  is 
to  stand  between  the  prerogative  and  the  subject  in  the  exe- 
cution of  the  forest  laws.  For  this  purpose  there  is  a  writ 
at  fommon  law  de  eoronaiore  eligcndo^ :  in  which  it  is  ex> 
pressly  commanded  the  sheriff,  "quad  taUtn  eligijacial,  ^n 
"  meiiut  et  tcial,  el  vtUt,  et  fiottit,  officio  ilU  intendvre."  And, 
in  order  to  effect  this  the  more  surely,  it  was  enacted  by  the 
statute'  of  Westm.  I.  that  none  but  lawful  and  discre^ 
knights  should  be  chosen ;  and  there  was  an  instance  in  the 
9  Edw.  III.  of  a  man  being  removed  from  this  office, 
because  he  was  only  a  merchant  ™  (10).  But  it  seems  it 
it  is  now  sufficient  if  a  man  hath  lands  enough  to  be  made  s 

f  t  Ktf.  JT.  k  F.  N.  B.  lU. 


(10)  Th»t  thia  WM  >n  office  of  high  dignity  in  ancient  times,  t^ipcsn 
from  Chaucer'i  description  of  the  Fruikelein : 

At  lessiont  ther  wu  he  lord  and  lire, 

Ful  often  time  he  wu  knight  of  the  shire, 

A  shtreve  hodde  ben,  and  a  coronour, 

W»i  n»  wher  swiche  s  worthy  vavasour. 
Selden,  tjt.  hdn.  2.  c.  5.  t.  A.  obaerres,  that  some  copiet  bare  it  ctro- 
•wur ;  others  amntmr.    But  die  office  of  an  accountant  is  perfectly  in- 
consistent wllh  the  cliarscter  described,  unless  a  countour  signified  an 
fscheator. 
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kiught  ( I  l)i  whether  he  be  really  knighted  or  not" :  for  th« 
coroner  ought  to  have  an  estate  ■ufi&cient  to  nuuntain  the 
dignity  of  liis  office,  and  answer  any  fines  that  may  be  set 
Upon  him  for  his  misbehaviour";  and  if  he  bath  not  enough 
to  answer,  hit  fine  ahall  be  levied  on  the  county,  as  the 
punishment  for  electing  an  insufficient  officer  p.  Now,  indeed, 
through  the  culpable  neglect  of  gentlemen  of  property,  ttdt 
office  has  been  suffered  to  fall  into  disrepute,  and  get  into  low 
and  indigent  hands :  so  that,  although  formerly  no  coroners 
would  con^Bcend^  be  paid  for  serving  their  country,  and 
they  were  by  the  aforesaid  statute  of  Westm.  1. 
expressly  forbidden  to  take  a  reward,  under  pain  of  [348} 
ft  great  forfeiture  to  the  king ;  yet  for  many  years 
past  they  have  only  desired  to  be  chosen  for  the  sake  of  their 
perquisites  :  being  flowed  fees  for  their  attendance  by  the 
statute  3  Hen.  VII.  c.  1.  which  sir  Edward  Coke  complains 
of  heavily^;  though  since  his  time  those  fees  have  bees 
much  enlarged'. 

The  coroner  is  chosen  for  life :  but  jnAj  be  removed) 
either  by  being  made  sheriff,  or  chosen  verderor,  which  are  ' 
offices  incompatible  with  the  other ;  or  by  the  king's  writ 
de  cortmalore  exoTierando,  for  a  cause  to  be  therein  assigned, 
as  that  he  is  engaged  in  other  business,  is  incapacitated  by 
yean  or  sickness,  hath  not  a  sufficient  estate  in  the  county, 
or  lives  in  an  inconvenient  part  of  it'.  And  by  the  statute 
S5  Geo.  II.  c.  39.  extortion,  neglect,  or  misbehaviour,  are 
also  made  causes  of  removal. 

The  office  and  power  of  a  coroner  are  also,  like  those  of 
the  sheriff,  either  judicial  or  ministerial  j  but  principally  judi- 
cial.  This  is  in  great  measure  ascertained  by  statute  4  Edw.  I. 
de  officio  eoroTialoriti  and  consists,  first,  in  inquiring,  when 
any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning 

n  F.  N.  a  lU.  IM-         P  tCn-.c-I-iee.}.   ILuklTi.         r  Sat  U  Gm.  II.  c  it. 


(11)  Which  by  the  tttautum  tie  mHitibn;  1  Edw.  II.  were  land*  t 
the  unonnt  of  30/.  per  aniuii^. 
i9 
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the  manner  of  his  death.  And  this  must  be  "  mtfter  viaum 
"  corftori* ' ;"  fQr,'if  the  body  be  not  found,  the  coroner  can* 
not  sit*.  He  must  also  sit  at  the  very  place  where  the  death 
happened:  and  his  inquiry  is  made  by  a  jury  from  four,  five, 
or  six  of  the  neighbouring  towns,  over  whom  he  is  to  preside. 
If  any  be  found  guilty  by  this  inquest  of  murder  or  other  ■ 
homicide,  he  is  to  commit  them  to  prison  for  farther  trial,  and 
is  also  to  inquire  concerning  their  lands,  goods  and  chattels, 
which  are  forfeited  thereby :  but,  whe^cr  it  be  homicide  or 
not,  he  mast  inquire  whether  any  deodandhas  accrued  to  the 
Icing,  or  the  lord  of  the  franchise,  by  tliis  death :  and 
[349]  must  certify  the  whole  of  this  inquisition  (under  his 
own  seal  and  the  seals  of  the  jurors")  together  with 
the  evidence  thereon,  to  the  court  of  king's  bench,  or  the  next 
as^zes  (13).  Another  branch  of  his  office  is  to  inquire  con- 
cerning shipwrecks;  and  certify  whether  wreck  or  not,  and 
who  isin  possession  of  the  goods.  Concerning  treasure -trove, 
he  is  also  to  inquire  who  were  the  finders,  and  where  it  is, 
and  whether  any  one  be  suspected  of  having  found  and  con- 
cealed a  treasure ;  "  and  that  may  be  well  perceived,  (saith  the 
"  oldatatute  of  Edw.  I.)  where  one  liveth  riotously,  haunting 
"  taverns,  and  hath  done  so  of  long  time :"  whereupon  he 
might  be  attached,  and  held  to  bail,  upon  this  suspicion  only. 
The  ministerial  office  of  the  coroner  is  only  as  the  she- 
riff's substitute.  For  when  just  exception  can  be  taken  to  the 
sheriff,  for  suspicion  of  partiality,  (as  that  he  is  interested  in 
the  suit,  or  of  kindred  to  either  plaintiff  or  defendant,)  the 
process  must  then  be  avrarded  to  the  coroner,  instead  of  the 
sheriff,  for  execution  of  the  king's  writs  ". 


t  Thai,  in  ihc  Goihk  TmniiiniMi,  Wbn  •  nittto  mori."  StinnbiMt  lie  jtire  Goibor. 

tnj  line  hhi  IMTiblc  by  iht  neighbDurtwod,  I.I.  c.  4. 

■brUMdugfatrraraiau  Ukvnin,  ■drcor.  u  Scu.  U  Uoi.  Vllt  ci  11.    1-«hIip. 

"  pan  drlinl  conaurr  oporUbat ;  I.  r,  odd  uiiI  M.  c.  u.    1  Wot.  SjibM.  kc.  SW. 

*■  Ivn  Hiuir  lliqiifni  in  trrrilorio  ino  nuip.  Cron.pl.  36*.    Tninua.  p.  d  MI, 

(12)  Tlie  coroner's  inquest  muBt  be  returned  upon  parchment,  or  it 
cannot  be  received  u  ■  record.  I  hare  known  a  judge  fine  a,  coroner 
for  retuminf;  his  inquest  upon  p^ier. 
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III.  The  next  species  of  subordinate  mag^strateai  whom 
I  am  to  consider,  are  justices  of  tlie  peace ;  the  principal  of 
whom  is  the  eutlot  roluiorum,  or  keeper  of  the  records  of  the 
county.  The  common  law  hath  ever  had  a  special  care  and 
regard  for  the  conservation  of  tl^e  peace  ;  for  peace  is  the 
very  end  and  foundation  of  civil  society.  And  therefore) 
before  the  present  constitution  of  justices  was  invented, 
there  were  peculiar  officers  appointed  by  the  common  law 
lor  the  maintenance  of  the  public  peace.  Of  these  some 
had,  and  still  have,  this  power  annexed  to  other  offices  which 
they  hold ;  others  had  it  merely  by  itself,  and  were  thence 
named  cutiodet  or  eontervatorea  ftaci*.  Those  that  were  so 
virtuie  officii  still  continue :  but  the  latter  sort  arc  super- 
seded by  the  modern  justices. 

Thx  king's  majesty  "  is,  by  his  office  and  dignity  royal, 
the  principal  conservator  of  the  peace  within  all  his 
dominions  ;  and  may  give  authority  to  any  other  to  [^SjoJ 
see  the  peace  kept,  and  to  punish  such  as  break  it : 
hence  it  is  usually  called  the  king's  peace.  The  lord  chan- 
cellor  or  keeper,  the  lord  treasurer,  the  lord  high  steward 
of  England,  the  lord  mareschal,  the  lord  high  constable  of 
England,  (when  any  such  officers  are  in  being,)  and  all  the 
justices  of  the  court  of  king's  bench,  (by  virtue  of  their 
offices,)..and  the  master  of  the  rolls,  (by  prescription,)  are 
general  conservators  of  the  peace  throughout  the  whole 
kingdom,  and  may  commit  all  breakers  of  it,  or  bind  them 
in  recognizances  to  keep  it* :  the  other  judges  are  only  so 
in  their  own  courts.  The  coroner  is  also  a  conservator  of 
the  peace  within  his  own  county  '  ;  as  is  also  the  sheriff*  ; 
and  both  of  them  may  take  a  recognizance  or  security  for 
the  peace.  Constables,  tythingmen,  and  the  like,  are  also 
conservators  of  the  peace  within  their  own  jurisdictions ; 
and  may  apprehend  all  breakers  of  the  peace  and  commit 
them,  till  they  find  sureties  for  their  keeping  it  >. 
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Those  that  were,  without  any  office,  rimpljr  and  merely 
conKtrators  of  the  peacei  either  claimed  that  power  by  pre- 
scription^ ;  or  vere  bound  to  exercise  it  by  the  tenure  of 
their  lands^;  or,  lastly,  were  chosen  by  the  freeholders  in 
full  county  court  before  the  sheriff;  the  writ  for  their  elec- 
tion directing  them  to  be  chosen  "  de  firoHoribu*  et  polen- 
"  Horibu*  comitatua  «im  in  euilodet  pact*  ■*."  But  when  queen 
Isabel,  the  wife  of  Edward  II,  had  contrived  to  depose  her 
husband  by  a  forced  resignation  of  the  crowui  and  had  set 
up  his  son  Edward  III.  in  his  place ;  this,  being  a  thing  then 
without  oxample  in  England,  it  was  feared  would  much 
alarm  the  people :  especially  as  the  old  king  was  living, 
though  hurried  about  front  castle  to  castle ;  till  at  last  he 
met  with  an  untimely  death.  To  prevent  therefore  any 
risings,  or  other  disturbance  of  the  peace,  the  new  king  sent 

writs  to  all  the  sheriffs  in  England,  the  form  of 
fSSl]    which  is  preserved  by  Thomas  Wal«ngham*,  pv- 

ing  a  plausible  account  of  the  manner  of  his  obtain- 
ing the  crown  ;  to  wit,  that  it  was  done  ifi*iu4  palrit  bene- 
ftlaeito  :  and  withal  commanding  each  sheriff  that  the  peace 
be  kept  throughout  his  bailiwick,  on  pain  and  peril  of  disin- 
heritance and  loss  of  life  and  limb.  And  in  a  few  weeks 
after  the  date  of  these  writs,  it  was  ordained  in  parliaInent^ 
that,  for  the  better  maintaining  and  keeping  of  the  peace  in 
every  county,  good  men  and  lawfiil,  which  were  no  main- 
tainers  of  evil,  or  barretors  in  the  country,  should  be  aatigned 
to  keep  the  peace.  And  in  this  manner,  and  upon  this  occa- 
uon,  was  the  election  of  the  conservators  of  the  peace  taken 
ftom  the  people,  and  gtren  to  the  kings;  this  assignment 
being  construed  to  be  by  the  king's  commission  <>.  But  still 
they  were  only  called  conservators,  wardens,  or  keepers  of 
the  peace,  till  the  statute  34  Edward  III.  c.  1.  gave  them 
the  power  of  trying  felonies ;  and  then  they  acquired  the 
more  honorable  appellation  of  justices '. 

b  IlmtL  If.  f  sni.  I  Bdw.  HI.  c  IB. 

*  "*'■  "■  1 1*«^  «<'■ 

ilW. !«.,  fcSm,4E<lw.Ittt.».HM».m,it,».e,» 
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These  justices  are  appointed  b;  the  ting's  special  com- 
mbdon  under  the  ^reat  seal,  the  form  of  which  was  settled 
by  all  the  judges,  j1.  D.  I590i.  This  appoints  them  all  ^, 
jointly  and  severally,  to  k,£ep  the  peace,  and  any  two  or  more 
of  them  to  inquire  of  and  determine  felonies  and  other  mis- 
demesnors;  in  which  number  some  particular  justicea,  or  one 
of  themi  are  directed  to  be  always  included,  and  no  business 
to  be  done  without  their  presence ;  the  words  of  the  com- 
mission  running  thus,  "  quorum  aliguem  vettntm,  ji.  B.  C.  D, 
X  i^c.  unum  tut  volumus  ;"  whence  the  persons  so  named 
are  usually  called  justices  of  the  quorum.  And  formerly  it 
was  customary  to  appeint  only  a  select  number  of  justices,  ■ 
eminent  for  their  skill  and  discretion,  to  be  of  the  quorum  ; 
but  now  the  practice  is  to  advance  almost  all  of  them  to  that 
diginity,  naming  them  all  over  again  in  the  quorum  clause, 
except  pethapB  only  some  one  inconsiderable  person  for  the 
sake  of  propriety  :  and  no  exception  is  now  allowa- 
ble, for  not  expressing  in  the  form  of  warrants,  i^c.  £S52] 
that  the  justice  who  issued  them  is  of  the  quorum^. 
When  any  justice  intends  to  act  under  this  commission,  he 
sues  cut  a  writ  of  dedimu*  fioietlatem,  from  the  clerk  of  the 
crown  in  chancery,  empowering  certain  persons  therein 
named  to  administer  the  usual  oaths  to  him ;  which  done, 
be  is  at  liberty  to  act. 

TouciTiNothenumberandqualifications  of  these  justices; 
il  was  ordiuned  by  statute  IS  Edw.  III.  c.  3.  that  two  or  three 
of  the  best  reputation  in  ea^h  county,  shall  be  assigned  to  be 
keepers  of  the  peace.  But  these  being  found  rather  too  few 
for  that  purpose,  it  was  provided  by  statute  3iEdw.  III.c.  1. 
that  one  lord,  and  three,  or  four,  of  the  most  wordiy  men 
in  the  county,  with  some  learned  in  the  law,  shall  be  made 
justices  in  every  county.  But  afterwards  the  number  of  jus* 
tices,  through  the  ambition  of  private  persona,  became  so 
large,  that  it  was  thought  necessary  by  statute  13  Ric.  II. 

J  t^Dib.  43.  I  Sul.  IB  On.  It  1. 17.    Sh  (In  ng* 

k  Ba  Ike  fim  lUrU;  Lanh.  31.    finin.  Ht.      T  n«<.  III.  c  St 
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c.  10.  and  14  Ric.  II.  c.  1 1.  to  restndn  them  at  first  to  six, 
and  afterwards  to  eight  onl^.  But  this  rule  is  now  disre- 
garded, and  the  cause  seems  to  be,  (as  Lambard  obfterred 
long  ago  ■°,}  that  the  growing  number  of  statute  laws,  com- 
nuttcd  from  time  to  time  to  the  charge  of  justices  of  the 
peace,  have  occasioned  al«o  (and  very  reasonably)  their 
increase  to  a  larger  number.  And,  as  to  their  qualifications, 
the  statutes  just  cited  direct  them  to  be  of  the  best  reputa- 
tion, and  most  worthy  men  in  the  county  :  and  the  statute 
13  Ric.  n.  c.  7.  orders  them  to  be  of  the  most  sufficient 
knights,  esquires,  and  gentlemen  of  the  law.  Also  by  statute 
.  3  Hen.  V.  st.  1.  c.  4.  and  st.  2.  c.  1.  they  must  be  resident  in 
their  several  counties.  And  because,  contrary  to  these  sta- 
tutes, men.  of  small  substance  had  crept  into  the  commission, 
whose  poverty  made  them  both  covetous  and  contemptible,  it 
was  enacted  by  statute  18  Hen.  VI.  c.  11.  that.no  justice 
should  be  put  in  commission,  if  he  had  not  lands  to  the  value 
of  30/.  fier  annum.  And,  the  rate  of  money  being  greaUy 
altered  since  that  time,  it  is  now  enacted  by  statute 
£353]  s  Geo.  II.  c,  18,  that  every  justice,  except  as  is 
therein  excepted,  shall  have  100/.  (icrannum  clear  of 
all  deductions  (12);  and,  if  he  acts  without  such  qualification, 
he  shall  forfeit  100/.  This  qualification"  is  almost  aii  equi- 
valent to  the  20/.  fier  annum  required  in  Henry  the  sixth's 
time  :  and  of  this"  the  justice  must  now  make  oath.    Also  it 

(13)  The  18  Geo.  II.  c.  30.  is  the  lut  st.itute  which  pretcribes  the 
quallficBtionBoTjuiticPsaf  the  peice.  Thii  clew  e*tUe  of  IO(i/.  fcr 
ruiRiiffiiinayconsiUeitherin  freehold  or  copyhold,  uiestite  of  inherit- 
ance or  fur  life,  or  even  in  a  term  for  31  years.  A  revenion  or  remain- 
der after  one  or  more  lives  of  the  value  of  SDO/.^er  annum  is  alio  a  qua- 
liRcation.  But  tliii  does  not  extend  to  corporation  juiticea,  or  to  the 
eldest  suns  of  peers,  and  of  gentlemen  cjiialilied  to  be  knighta  of  shires, 
tlie  officers  of  the  boird  of  green  cloth,  principal  officers  of  the  Davj, 
iinder-sccrctaries  of  state,  heads  of  coUegea,  or  to  the  mayors  of  Cam- 
bridge and  Oxford,  all  nf  whom  may  act  without  any  qualification  b/ 
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is  provided  hy  the  act  s  Ceo.  II.  that  no  practising  anomey, 
solicitor,  or  proctor,  shall  be  capable  of  acting  as  a  justice  of 
the  peace(13). 

As  the  office  of  these  justices  ia  conferred  by  the  king,  So  it 
subsists  only  during  his  pleasure ;  and  is  determinate,  1.  By 
the  demise  of  the  crown;  that  is,  in  six  months  after  p.  But 
if  the  same  justice  is  put  in  commission  by  the  successor,  ha 
shall  not  be  obliged  to  s\ie  out  a  new  dedimutf  or  to  swear  to 
tiis  qualiScatioD  afresh^ :  nor,  by  reason  of  any  new  com- 
mission, to.take  the  oaths  more  than  once  In  the  same  reign^. 
3.  By  express  writ  under  the  great  seal*,  discharging  any  par- 
ticular person  from  being  any  longer  justice.  3.  By  super- 
seding the  commission  by  writ  of  tu/teraedeat,  which  suspends 
the  power  of  all  the  justices,  but  does  not  totally  destroy  It; 
seeing  it  may  be  revived  again  by  another  writ,  called  a  ^o- 
cedettdo.  4.  By  a  new  commission,  which  virtually,  though 
silently,  discharges  alt  the  former  justices  that  are  ndt 
included  therein ;  for  two  commissions  cannot  subsist  at  once. 
5.  By  accession  of  the  ofhce  of  sheriff  or  coroner  '(14).  For- 
merly it  was  thought,  that  if  a  man  was  named  in  any  com- 
mission of  the  peace,  and  had  afterwards  a  new  dignity 
conferred  upon  him,  that  this  determined  his  office  ;  he  no 
longer  answering  the  description  of  the  commission :  but 
now  "  it  is  provided,  that  notwithstanding  a  new  title  of  dig- 
nity, the  justice  on  whom  it  is  conferred  shall  still  continue 
a  justice. 

TnE  power,  office,  and  duty  of  a  justice  of  the  peace 
depend  on  his  commission,  and  on  the  several  statutes  which 

p  SBi.  I  Am.  e.  t.  T  Sni.  T  G».  III.  t  V.  (  Sot.  1  Mar:  ■<.  1.  e.  t. 

H  Sac  1  Oco.  lU.  e.  U.        ■  Lamb.  07.  a  Sut.  1  Edit.  VI.  c.  T. 


(13)  For  Miy  county. 

(14)  A  aherilTcamiot  act  19  a  jusUce  during  tlie  yew  of  his  office; 
but  neither  the  statute  referred  to,  nor  1  apprehend  «iiy  other  statute, 
disqualifies  a  coroner  from  acting  w  «.  jusike  of  the  pi^ncc :  nor  do  the 
two  offices  in  their  nature  seem  incompaiibfc- 
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IwTe  created  objects  of  his  jurisdictkm.  His  commiasioiit 
first,  empowers  him  ungly  to  conserve  the  .peace  j  and  there* 
by  gives  him  all  the  power  of  the  ancient  conserrators  at 
the  comin<Hi  law,  in  suppressing  riots  and  affra)rs,  in  taking 
securities  for  the  peace,  and  in  apprehending  and  commit- 
ting felons  and  other  inferior  criminals.  It  also  empowers 
any  two  or  more  to  hear  and  determine  all  felonies  and  other 
offences ;  which  is  the  grouitd  of  their  jurisdiction  at  ses- 
sions (\S),  of  which  more  will  be  said  in  its  proper  place. 
And  as  to  the  powers  ^ven  to  one,  two  ( 1 6),  or  nwre  justice* 
by  the  several  statutes,  which  from  time  to  time  have  heaped 
upon  them  such  an  infinite  variety  of  business,  that  few  care 
to  undertake,  and  fewer  understand,  the  office ;  they  are  such 
and  of  so  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magistrate,  that  without  sinis- 
ter, views  of  his  own  will  engage  in  this  troublesome  service. 
And  therefore,  if  a  well-meaning  justice  makes  any  unde- 
signed  slip  in  his  practice,  great  lenity  and  indulgence  are 
shewn  to  him  in  the  courts  of  law ;  and  there  are  many  sta- 
tutes  made  to  protect  him  in  the  upi%ht  discharge  of  his 
office*;  which,  among  other  privileges,  prohibit  such  jus- 
tices from  being  sued  for  any  oversights  without  notice 


(15)TlieM9aioiiscuinatbeheld  without  the  preicDce  of  two  juattcc*. 

(16)  Where  s  statute  requires  my  act  to  be  done  by  two  juxticei, 
it  is  in  genertJ  an  estoUiahed  rule,  that,  if  the  act  ii  of  a  judicial  nature, 
or  is  the  result  of  discretion,  the  two  juiticei  muit  be  present  to  con- 
cur and  Join  in  it,  otherwiic  it  will  be  void ;  ai  in  orden  of  remonl 
»nd  filiation,  the  appointment  of  overseer*,  and  the  sllowance  of  the 
indenture  of  a  parish  apprentice  i  but  where  the  act  is  merely  miaiate- 
rial,  they  may  act  separately,  ai  in  the  allowance  of  a  poor  rate.  This 
ia  the  only  act  of  two  justices,  which  has  yet  been  construed  to  be 
ministerial ;  and  the  propriety  of  this  construction  has  been  justly 
questioned.    3  T.  Stp.  380. 

But  it  has  been  held,  that  an  order  of  removal  sj^ed  by  two  Justices 
separately  is  not  void  but  voidabk,  and  can  only  be  avoidsd  by  an  appeal 
to  the  sessions.    4  T.  S.  396. 
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beforehand ;  and  stop  all  auiu  begun,  on  tender  made  of 
sufficient  ameDds(l7).  But,  on  the  other  hand,  any  mali- 
cious or  tyrannical  abuse  of  their  office  is  usually  aererely 


(17)  It  bebovM  crery  mtf^aate  to  be  uquainled  with  the  law  ind 
the  extent  of  his  ■uthority,  ind  he  mi.y  be  corapelledto  tnilce  ui  u]e> 
quale  cDmpeiuation  to  tbote  who  lufTer  by  his  ignorance  or  inadTer* 
tencc:  but  to  protect  him  from  being  hsr  used  by  Tezations  actiona,  it 
is  proridedi  that  he  shall  have  notice  of  any  action  commenced  against 
him,  and  the  cause  of  it,  one  month  before  the  writ  ia  sued  out,  or  ■ 
copy  of  itieireduponhim,  by  a  writing  from  the  attorney,  of  the  party, 
who  shall  indorse  upon  it  his  name  and.  residence.  The  notice  must 
specify  the  precise  writ  or  process  intended  to  be  sued  out.  And  if  the 
notice  caU*  it  an  action  en  the  can,  it  will  not  be  sufficient  if  on  aaian  ^ 
iTHpiut  is  brought.  7T.R.^\.  Them^istratemay  aflerwardatCnder 
Mnenda,  and  plead  such  tender  '^tb  the  general  issue  and  any  other 
plea,  ^nd  ifttie  sum  tendered  be  thought  sufficient  by  the  jury,  he 
shall  obtain  a  rerdict  with  casta.  This  action  must  be  commenced 
within  six  months  after  the  ii^jury  complained  of.    34  Geo.  //.  (.  44. 

If  a  magistrate  abuses  the  authority  reposed  in  him  by  the  law,  in 
order  to  grMify  his  malice,  or  promote  his  private  interest  or  ambition, 
he  may  be  punished  also  criminrily  by  indictment  or  information.  But 
the  court  of  king's  bench  have  frequently  declared,  that  though  ajui> 
tice  of  peace  should  act  illegally,  yet,  if  he  has  acted  honestly  and  can* 
didly,  without  say  bad  view  or  ill  intention  whatsoerer,  the  court  will 
oerer  punish  him  l>y  the  extraordinary  mode  of  in  information,  but  will 
leave  the  party  complaining  to  the  ordinary  method  of  prosecution  l>^ 
action  or  indictment  2  Bar.  1162.  And  in  no  case  will  the  court  grant 
an  inlbnnation  unless  an  application  for  it  is  made  within  the  second 
term  after  the  ofience  committed,  and  notice  of  the  qiplicstion  be  pre- 
viously f^ven  to  the  justice,  snd  unless  the  party  injured  will  undertake 
to  bring  no  action.  And  if  the  party  proceed*  both  by  action  and  indict- 
ment,  the  tltomey  general  will  grant  a  noli  prtnegui  to  the  indictment. 
Indeed,  where  a  justice  has  committed  an  involuntary  error,  without 
any  corrupt  motive  or  intention^  it  may  be  questioned  whether  it  is  an 
indictable  oSence  i  for  the  act  in  that  case  is  either  null  snd  void,  or  the 
justice  is  answer^e  in  damages  fur  all  the  consequences  of  it.  It  is 
the  object  of  all  punishment  to  prevent  a  repetition  of  the  act «  and  it 
)t  would  be  absurd  to  puniih  a  man  for  an  involuntary  act.  or  for  that 
which  he  has  neither  power  nor  y"'  *"  avoid. 

VOL.   t.  6P 
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putiiihed ;  and  all  persons  who  recover  a  verdict  against  a 
justice)  Tor  any  wilful  or  malidous  injury,  arc  entitled  to 
double  costs  (18). 

It  is  impoBuble  upon  our  present  plan  to  enter  mioutelf 
into  the  particulars  of  the  accumulated  authority,  thus  com- 
mitted to  the  charge  of  these  magistrates.  I  must  there- 
fore refer  myself  at  present  to  such  subsequent  parts  of  these 
commentaries,  as  will  in  their  turns  comprise  almost  every 
(diject  of  the  justices'  jurisdiction :  and  in  the  mean  time 
recommend  to  ihe  student  the  perusal  of  Mr.  LAinbatd's 
eirenareka,  and  Dr.  Bum's  Juttiee  qf  the  fteaeei  wherein  he 
will  find  every  thing  relative  to  this  subject,  both  in  ancient 
and  modem  practice,  collected  with  great  care  and  accuracy, 
and  disposed  in  a  most  clear  and  judicious  method. 
(^3353  I  SHALL  next  consider  some  officers  of  lower  rank 
than  those  which  have  gone  before,  and  of  more  ctm- 
iined  jurisdiction ;  but  still  such  as  are  universally  in  use 
through  every  part  of  the  kingdom. 

IV.  FouftTHLT,  then,  of  theconsttd>]e.  The  word  rowM* 
He  is  frequently  said  to  be  derived  from  the  Saxcm,  koning- 
f  cpeU  and  to  signify  the  support  of  the  king.  But  as  we  bor- 
rowed the  name  as  well  as  the  office  of  constable  from  the 
French,  I  am  rather  inclined  to  deduce  it,  with  ur  Henry 
Spelman  and  Dr.  Cowel,  from  that  language  :  wherein  it  is 
plainly  derived  from  the  Latin  eomes  atabuli,  an  officer  well 
known  in  the  empire  ;  so  called,  because,  like  the  great  con- 
sti^le  of  France,  as  well  as  the  lord  high  constable  of  England, 
he  was  to  regulate  all  matters  of  chivalry,  tilts,  toumaments, 
and  feats  of  arms,  which  were  performed  on  horseback  (19). 
This  great  office  of  lord  high  constable  hath  been  disused 


(19)  We  nwy  form  a  judgment  of  hts  power,  md  the  condition  of 
the  people  of  this  sountry  m  the  Snemth  century,  from  tbe  following 
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ill  England,  except  only  opqn  grext  and  ■olemn  occations*  as 
the  king's  coronaticm  and  the  like,  ever  unce  the  attunder  of 
Stafford  duke  of  Buckingham  under  king  Henry  VIII )  as  in 
France  it  was  suppressed  abont  a  century  after  by  an  edict 
of  Louis  XIII  ■ :  but  from  his  office,  says  Lombard  r,  this 
lower  constaUeahip  was  at  first  drawn  and  fetched,  and  is  as 
it  were  a  very  finger  of  that  hand.  For  the  statute  of  Win- 
chester*, which  first  appunts  them,  directs  that,  for  the 
better  keeping  of  the  peace,  two  coDBtables  in  every  hundred 
and  franchise  shall  inspect  all  matters  rektting  to  amu  and 


ConsVablks  are  of  two  sorts,  high  conBtid>les,  and  petty 
eonstables.  The  former  were  first  ordtuned  by  the  statute  of 
Winchester,  as  before  mendoned ;  are  apptonted  at  the  court 
leets  of  the  ^wichise  or  hundred  over  which  they  preude* 
or,  in  default  of  that,  by  the  justicea  at  their  quarter 
wssions ;  and  are  renrovable  by  the  same  authority  [356] 
that  appoints  them  ■.  The  petty  constables  are  in- 
ferior officers  in  every  town  and  parish,  subordinate  to  the 
high  constable  of  the  hundred,  first  instituted  about  the  reign 
of  Edw.  Ill  ^.  These  petty  constables  have  two  offices  united 
in  tltem ;  the  one  ancient,  the  other  modem.  Their  ancient 
oflice  is  that  of  headborough,  tlthing-man,  or  borsholder ;  of 
whom  we  formerly  spoke ',  bid  who  are  as  ancient  as  the 
time  of  king  Alfred :  their  more  modem  office  is  that  of  con- 
stable  merely  i  which  was  appointed  (as  was  observed)  so 
lately  aa  the  reign  of  Edward  III,  in  order  to  assist  the  high 
I  nuif't  Ue  crrtir.  a.  ni.  ■  sdk.  in. 

I  UEdn-LbO.  B  DHCIU. 


clause  in  &  cominiBiion  in  the  7  Edw.  IV.  to  Richird  earl  tUnr*: 
Pltiuim  poutlatem  el  tnctaritatem  damut  et  antmittimiu  ad  tognaicai-^ 
jAon  et  proecilmdnm  in  amnilnu  et  lingulii  eojuit  et  megotiu  de  et  tupir 
crinunt  item  majettatit,  teu  ifHiut  ocauione,  c^teritoue  eautit  ifuHmtamque, 
tunvmarii  et  de  filano,  tine  ttrepitu  «  Jigur  i  juSieii,  nfi/aai  ttritate 
iiupeai.    RyiD.  Foed.  toie.  xL  p.  582. 
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constable  d.  And  in  general  tba  ancient  headborouglu*  ttth- 
ing-men,  and  boraholtten,  were  made  use  of  to  ^rve  as  pettf 
consUbles ;  though  not  so  generally,  but  that  in  pumy  placea 
they  Btitl  continue  distinct  dfficera  from  the  cxmttabie.  They 
are  all  chosen  by  the  jury  ait  the  court  leet;  or  if  no  couit 
leet  be  held,  are  appointed  by  two  justicea  of  the  peace*. 
,  The  general  duty  of  all  constables,  both  high  and  petty, 
as  well  as  of  the  otiier  officers^  is  to  keep  the  king's  peace  in 
their  several  districts ;  and  to  thu  purpose  they  are  armed 
with  very  large  powers,  of  arresting,  and  imprisoning)  of 
breaking  open  houses,  and  the  like :  of  the  extent  of  which 
powers,  conudering  what  manner  of  men  are  for  the  most 
part  put  into  thes^  offices,  it  is  perhapa  very  well  thnt  they 
are  generally  kept  in  ignorance  (20).  One  of  their  prindpal 
duties,  arising  from  the  statute  of  Winchester,  which  appointi 
them,  is  to  keep  watch  and  ward  in  their  respective  jurisdic- 
tions. Ward,  guard,  or  cvttodiay  is  chieily  applied  to  the 
day  dme,  in  order  to  apprehend  rioters,  and  robbers  on  (he 
highway ;  the  manner  of  dcung  which  is  left  to  the  discretion 
of  the  justices  of  the  peace  and  the  constable^:  the  hundred 
being  however  answerable  Eorall  robberies  committed  therein, 
by  day  light,  for  having  kept  negligent  guard.  Watch  is  pro- 
perly applicable  to  the  night  only,  (being  called  among  our 
Teutonic  ancestora  maeht  or  naetai)  and  it  begins  at 
[3573  the  time  when  ward  ends,  and  ends  when  that  begm^' 
for,  by  the  statute  of  Winchester,  in  walled  towns 
the  gates  shall  be  closed^  from  sunsetting  to  suiiriung,  and 
vatch  shall  be  kept  in  every  borough  and  town,  especially  in 


t.  Cipinlu.  HhidaT.  Ptl,<api.  i. 


*  (30)  If  their  powers  are  dangermu,  they  ought  to  be  curtailed  by 
tJie  legislature  1  but  rarely  every  officer  ou^tto'know  the  extent  ot 
bit  dut][  and  authority. 
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tbe  aummer  seucm,  to  apprehend  all  toguesi  T^abomb,  and 
night-walkera,  and  make  than  gire  an  account  of  themselrea. 
The  constable  may  appoint  watchmen,  at  hia  diacretioD> 
regulated  b^  the  cuatom  of  the  place ;  and  theaei  being  Ma 
deputiea,  have  for  the  time  being  tbe  authority  of  their  prin- 
.  oipal.  But,  with  regard  to  the  infinite  number  of  other 
minute  dutie*]  that  are  Iwd  upoo  ctmatablcB  b^  a  diversity  of 
atatutes,  I  must  again  refer  to  Mr.  LandMrd  and  Or.  Bum; 
in  whose  comiulations  may  be  also  seeui  what  powers  and 
duties  belong  to  the  constable  or  titivng-man  indifferently, 
and  what  to  the  coostable  wily  :  for  the  constable  may  do 
whatever  the  tlthing-man  may ;  but  it  doca  not  hold  e  con- 
V^'Ot  the  tithing-man  uot  having  an  equal  power  with  the 
constable. 

V.  Ws  are  next  to  ctmaider  the  surveyor!  of , the  highways. 
£>very  parish  is  bound  of  common  right  to  keep  the  high 
Toada,  that  go  through  it)  in  good  and  sufficient  repair ;  unless 
by  reason  of  tbe  tenure  of  lands,  or  otherwise,  this  care  ia 
consigned  to  aome  particular  private  peraon-  From  this 
burden  no  man  waa  exempt  by  our  ancient  laws,  whatever 
other  immunities  be  might  enjoy:  thia  being  part  of  tbe 
trinoda  neee»fila»,  to  which  every  man'a  estate  was  subject  i 
yiz.  exfieditio  contra  Aqttentt  arcivm  cimttruetio,  et  fionlium 
refiaratio.  For,  though  the  reparation  of  bridges  only  ia 
expressed,  yet  that  of  roads  also  must  be  imderstood ;  as  in 
the  Roman  law,  ad  mtirveiionei  rrftaraiionetque  itincrum  et 
fiontium,  nuUumgenui  Aotninum  nuHiut^ue  digiUtatU  ae  vent' 
ratioru*  merilu,  ce»tare  ofiortef^.  And  indeed  now,  (or  the 
moat  part,  the  care  of  the  roads  only  seems  to  be  Jeft  U 
paiishes ;  that  of  bridges  being  in  great  measure  devolved 
upon  the  county  at  large,  by  statute  23  Hen.  VIII.  c.  5.  If 
the  pariah  neglected  these  repairs,'  they  might  for- 
merly, as  they  may  atill,  be  indicted  for  such  their  [358] 
neglect :  but  it  was  not  then  incumbent  on  any  par- 
ticular officer  to  call  the  parish  together,  and  set  them  upon 
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Ait  mwk  i  tbT  which'  Muwm  bf  Oe  Bt»tut»  a  fc  3  Ph.  Ii  AC 
e.  8-  aumyon  of  tha  hig^hmyt  were  ordend  to  be  chosen 
in  every  paridh'.       ' 

Tacan  snrrejrora  «en  originally,  accordiBg  to  the  ttatDte 
'  of  Philip  and  Mary,  to  be  appoiBt«<i  by  the  conctable  and 
church-irardenB  of  Ae  parish ;  bat  now  they  are  constitDted 
by  two  nel^bouring  justices,  out  'of  auch  inhabitanta  or 
•theH,  as  are  described  in  sti^te  13  Geo.  III.  c.  78.  and 
may  have  salaries  allotted  them  for  their  tronUe. 

Their  Office  and  duty  ccmsiata  In  potting  in  execution  a 
variety  of  laws  for  the  repairs  of  tlte  puUic  highways ;  that 
is,  of  ways  leading  from  one  town  to  another :  all  which  are 
now  reduced  hito  one  act  by  statute  13  Geo.  III.  c.  78.  whick 
enacts,  1 .  That  they  may  remove  all  annoyances  in  the  high* 
ways,  or  give  notice' to  the  owner  to  remove  thom ;  who  U  lia- 
ble to  penalties  on  non-compliance.  3.  They  are  to  cdl 
together  all  the  inhabltanti  and«:eupiers  of  lands,  tenements, 
and  hereditaments  within  the  parish,  six  days  in  every  year, 
to  labor  In  fetching  materials  or  repairing  the  highways :  all 
persons  Iceeping  draughts  (of  three  horses,  fcc.)  or  occupy- 
ing lands,  being  obQged  to  send  a  team  for  every  draught,  and 
for  every  30/.  a  year,  which  they  keep  or  occupy ;  perscms 
itecping  less  than  a  draughttV^  occu;;ying  less  than  5tn.  • 
year,  to  contribute  in  a  lesa  proportion ;  and  aH  other  persons 
chargeable,  between  the  ages  of  eighteen  and  sixty-five,  te 
work  or  find  a  laborer.  But  they  may  compound  with  the 
surveyors,  at  certain  easy  rates  eAtablished  by  the  act. 
And  every  cartway  leading  to  any  market-4own  must  be 
made  twenty  fee(  wide  at  the  least,  if  the  fences  will  permit ; 

llliii  oakr,  >fr.  Ualun  {jioL  op.  «o.]  hgibcRwuunTiwiiliiboKoroDrciianrr 

nrh  eacliy  uiiwri  (hit  of  the  untotM  puUici{b<ilabotK>iiic<incTb«iiiB.*ka 

iknlmof  IhF  Rotnuu;  bM  it  ahmU  m  wu  th cuntor  of  Ike  VluAliM  war,  n 

tlut  tbfin  wu  u  DfliB  oT  nllier  mm  dig-  aindiiluir«tlK«nHiUiipiritkJidkiCB»L 

■iTT  ■>■'  lathorir^  tliu  aim ;  not  «n])-  T&aa  (Cle.  sfl  Auib  L  1'  rp.  I.) 


lad  quf  be  iacreucdl»y  two  justices,  at  the  expente  of  the 
parish,  to.  the  brtadth  of  thirty  fe«it  (31).  3.  The  surreyon 
may  lay  out  their  owp  money  in  purchasing  nukteri^ls  fw 

<31)  Two  joMicM.  irtMR  tbej'  tUnt:  it  will  render  the  to*d  moie 
eoiBBodtau*,  inqr  order  it  to  be  diverted  i  the  po«'c>  to  eiDluge  doe* 
DM  extend  to  |ndi  down  uiy  building ;  or  to  take  in  the  ground  of  any 
KardcD,  park,  paddock,  court,  or  yard. 

No  tree  or  bush  thaii  be  permitted  to  grow  in  any  b!ghway,  witliin 
fifteen  feet  from  the  centre  of  it,  except  for  omainent  or  (belter  to  a 
house)  andtheownenof  the  tdjoinin;  land*  mkf  be  compelled  to  cut 
their  hedges,  lo  u  not  to  exclude  the  nin  uid  wind  from  the  highw^. 
Rmi  awarded  by  the  court  for  not  repiiriag  a  h^hwsy,  (hall  not  be 
retimed  into  the  exchequer,  but  ihall  be  tfiplied  to  the  repair  of  the 
highways  ai  the  court  shall  direct 

But  the  general  highway  act,  the  IS  Ceo.  III.  and  the  aubse- 
quent  regulatiops  made  by  the  34  Geo.  111.  c.  74.  are  far  too  long 
to  give  an  adequate  representation  of  them  in  an  abridgment  Those 
iriia  are<  interested  in  the  subject  muat  consult  the  Statutes  at 
La^e,  or  the  title,  Sigkw^,  in  Bum's  Justice,  where  they  are  fiilly 
stated. 

The  34  Geo.  III.  c.  74.  has  thrown  the  whole  burden  of  the  rep^ 
of  the  highways  upon  the  occupiers  of  tenements,  and  by  long  and  mya- 
terious  clauses  has  repealed  those  sections  in  the  13  Geo.  III.  c.  78. 
which  provided  that  every  man,  not  being  the  occupier  of  any  tenement 
of  4/.  ayeain>etween  the  ages  of  ISand  60,  andnot  beii%  an  apprentice 
or  menial  servant,  should  work  personally  ux  days  yeariy,  or  compound 
by  paying  two  shillings.  I  know  that  many  intelligent  magittratea 
cuuld  not,  St  the  first,  comprehend  this  statute  ;  but  when  the  effect 
of  it  could  not  be  disputed,  still  they  could  not  believe  that  this  had 
t>cea  the  intention  of  the  legislature.  This  statute  give*  a  power  to 
two  justices  to  ejempt  the  poor  occupier)  df  tenements  from  the 
payment  of  assessment*  towardathe  highways.  Why  the  payment  of 
•o  small  a  tax  as  3i.  a  year  towards  the  repair  ef  the  roads  upon  eveiy 
male  inmate  as  before  described,  who  could  afford  to  pay  it,  was 
thrown  upon  the  occupiers  of  land  or  tenements  only.  If  the  framen  of 
it  at  the  time  actually  understood  the  full  operation  ot  this  statute,  i^  to 
me  wholly  incomprehensible. 
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repure,  in  erecting  f^nide^pmts,  and  making  drains,  end  shall 
be  rombuned  by  a  rate  to  be  allowed  at  a  special  ■-«''~ta 
4.  In  case  the  personal  labor  of  the  parish  be  not  sufficient,  the 
aurvefors,  with  the  ccouent  of  the  quarter  sessions)  may 
lerj  a  rate  cm  the  parish,  in  aid  of  the  personal  dutj,  not  exceed- 
ing, in  SDjr  oac  year,  together  vkh  the  other  highway  ralc% 
the  sum  of  9d.  in  the  pound  ;  for  the  due  application  of  which 
they  are  to  account  upon  oath.  As  for  turnpikes,  which  are 
now  pretty  generally  introduced  in  aid  of  such  rates,  and  the 
law  relating  to  them,  these  depend  principally  on  the  particular 
powers  granted  in  the  several  road  acts,  and  upon  some  general 
provisifHis  wluch  are  extended  to  all  turnpike  roads  in  the  king- 
dom, by  statute  13  Geo.  III.  c.  84.  amended  by  many  subse- 
quent BCtS^. 

VI.  I  paacEED  therefore,  lastly,  to  cuuidertheorcraeersdf 
the  poor ;  thur  original,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Hen.  VIII,  subdsted 
entirely  upon  private  benevolence,  and  the  charity  of  well  dis- 
posed christians  (33).  For  though  jt  iq)pears  by  the  mirror  t, 
that  by  the  common  law  the  poor  were  to  be  **  sustained  by 
**  parsons,  rectors  of  the  church,  and  the  parishioners  i  BO  that 


The  preunbte  to  the  34  Geo.  III.  c  64.  ttstcB  thit  it  frequcntfy  hip- 
peni,  tlist  the  boundaries  of  two  parisbei  pui  through  the  middie 
of  a,  commoD  hi^wip,  n)  that  one  tide  i*  lituited  in,  and  lislile  to  be 
repaired  hf,  one  paris^  and  the  other  by  the  adjoining  pariah,  which 
has  been  found  to  be  incoDTenient  i  it  therefore  enacts  that  two  juaticei 
of  the  peace  shall  have  power  to  divide  luch  a  road  between  the  two 
pBliiheB  by  a  .transverse  line  or  boundary.  And  either  pariah  dicon- 
lented  with  that<Uvi*i<M  may  ^>peal  to  the  quarter  acMiona,  whose 
decision  shall  be  GnsL 

(33)  The  poor  in  Ireland,  to  this  day,  have  no  relief  but  from  private 
charitv.    2  Ld.  Moimi.  118. 
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"  none  of  them  die  for  de&ult  of  sustenance ;"  and  though 
By  the  statutes  12  Ric.  II.  c.  7.  and  19  Hen.  VII.  c.  12.  the 
poor  are  directed  to  abide  in  the  cities  or  towns  wherein  they 
were  bom,  or  such  wherein  they  had  dwelt  for  three  years, 
which  seem  to  be  the  first  rudiments  of  parish  settlements,) 
yet  till  the  statute  27  Hen.  VIII.  c.  25.  I  find  no  compul- 
sory method  chalked  out  for  this  purpose:  but  the  poor 
seem  to  have  been  left  to  such  relief  as  the  humanity  of  their 
neighbours  would  afford  them.  The  monasteries  were,  in 
particular,  their  principal  resource  ;  and,  among  other  bad 
effects  which  attended  the  monastic  institutions,  it  was  not 
perhaps  one  of  the  least  (though  frequently  esteemed  quite 
otherwise)  that  they  supported  and  fed  a  very  numerous  and 
very  idle  poor,  whose  sustenance  depended  upon  what^as 
daily  distributed  in  alms  at  the  gates  of  the  religious 
houses.  But,  upon  the  total  dissolution  of  these,  the  [360] 
inconvenience  of  thus  encouraging  the  poor  in  habits 
of  indolence  and  beggary  was  quickly  felt  throughout  the 
kingdom  :  and  abundance  of  statutes  were  made  in  the  reign 
of  king  Henry  the  eighth  and  his  children,  for  providing  for 
the  poor  and  impotent;  which,  the  preambles  to  some  of  them 
recite,  had  of  late  years  greatly  increased.  These  poor  were 
principally  of  two  sorts :  sick  and  impotent,  and  therefore 
unable  to  work;  idle  and  sturdy,  and  therefore  able,  but 
not  willing,  to  exercise  an  honest  employment.  To  pro- 
vide in  some  measure  for  both  of  these,  in  and  about  the 
metropolis,  Edward  the  sixth  founded  three  royal  hospitals  ; 
Christ's  and  St.  Thomas's,  for  the  relief  of  the  impotent 
through  infancy  or  sickness  ;  and  Bridewell  for  the  punish- 
ment and  employment  of  the  vigorous  and  idle..  But  these 
were  far  from  being  snflicient  for  the  care  of  the  poor 
throughout  the  kingdom  at  large  i  and  therefore,  after  many 
other  fruitless  experiments,  by  statute  43  Elis.  c.  2.  over- 
seers of  the  poor  were  appointed -in  every  parish. 

Br  virtue  of  the  statute  last  mentioned,  these  overseers  are 
to  be  nominated  yearly  in  Easter-week,  or  within  one  month 

VOL.  I.  6  J 
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after,  (though  a  subsequent  nomination  will  be  Talid")}  by 
two  juBticcB  dwelling  near  the  parish.  They  muU  be  sub- 
stantial householders,  and  so  expressed  to  be  in  the  ^tpcunt- 
ment  of  the  justices  ■■  (33). 

Thxik  office  and  dutyi  according  to  the  same  sututet  are 
principally  these :  first,  to  raise  competent  sums  for  the  necea- 
sary  relief  of  the  poor,  impotent,  old,  blind,  and  such  otberi 
being  poor  and  not  able  to  work :  and  seccndly,  to  |Hvmde 
work  for  such  as  are  able,  and  cannot  otherwise  get  employ- 
ment :  but  this  latter  part  of  their  duty,  which  according  to 
the  vise  regulations  of  that  salutary  statute,  should  go  hand 
in  hand  with  the  other,  is  now  most  shamefdlly  neglected. 

However,  for  these  joint  purposes,  they  are  empow- 
[3^^  .  ered  to  make  and  levy  rates  upon  the  several  inhabi' 

tants  of  the  parish,  by  the  same  act  of  parliament  j 
which  has  been  farther  explained  and  enforced  by  several 
subsequent  statutes. 

Thk  two  great  objects  of  this  statute  seem  to  have  beeih 
I.  To  relieve  the  impotent  poor,  and  them  only.  3.  To  find 
employment  for  such  as  are  able  to  work  i  and  this  princi- 
pally by  providing  stocks  of  raw  materials  to  be  worked  up  at 
their  separate  homes,  instead  of  accumulating  all  the  poor  in 
one  common  work-house  ;  a  practice  which  puts  the  sober 
and  diligent  upon  a  level  (in  point  of  their  earnings)  with 

ID  Sit.  IIU.  B  1  Lsfd  Rifng.  1394. 


<23)  It  U  declared  by  the'itatute,  that  the  church-wirdens  of  erery 
pariih  shall  be  oveneera  of  the  poor  i  betides  these  the  justices  m^ 
^point  two,  three,  or  four,  but  not  more,  of  the  inhabitants  overseers 
for  each  pariah.  (I  3m-r.  446.J  But  if  a  parish  is  divided  into  town- 
ships,  «nd  is  so  large,  that  some  townships  cannot  reap  the  benefit 
intended  by  the  43  of  Elizabeth,  in  that  case,  separate  oTerseer«  may 
be  appointed  for  auch  townships,  under  the  13  &  14  Car.  II.  c.  li 
Wherever  tJiere  is  *  constable,  there  ia  a  township.    1  T.  S.  3T4. 

A  woman  may  be  appointed  an  overseer  of  the  poor,  if  a  subMaotial 
householder.    2  T  X.  395. 
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<;bofle  who  are  diswdate  and  idle,  depreiacB  the  laudable  emu- 
IftdMi  of  domestic  industiy  and  neatDcss,  and  destroys  all 
endearing  family  connexions,  the  onljr  (eUcity  of  the  indigent. 
Whereas,  if  none  were  relieved  but  those  who  are  incapable 
to  get  their  livings,  and  that  in  proportion  to  their  incapa- 
city :  it  no  children  wern  removed  from  their  parents,  but 
Bttch  as  are  broi^ht  up  in  rags  and  idleness  j  and  if  every 
poor  man  and  his  bmily  were  rogularly  furnished  with  em- 
ployment, and  allowed  the  whole  profits  of  their  labor;  a 
spirit  of  busy  cheerfulness  would  soon  diffuse  itself  through 
every  cotti^ ;  work  would  become  easy  and  halntual,  when 
absolutely  necessary  for  daily  subusteBce ;  and  the  peasant 
would  go  through  his  task,  without  a  murmur,  if  assured  that 
be  and  his  children  (when  incapable  of  work  through  infimcy, 
age,  or  infirmity)  would  then,  and  then  only,  be  entitled  to 
support  from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  statute  of  queen 
Elisabeth ;  in  which  the  only  defect  was  confining  the  manage- 
ment of  the  poor  to  small,  parochial  districts ;  which  are  fre- 
quently incapable  of  furnishing  proper  work,  or  providing  an 
able  director.  However,  the  laborious  poorwere  then  at  liberty 
to  seek  employment  wherever  it  was  to  be  had :  none  being 
obliged  to  reside  in  the  places  of  their  settlement,  but  such 
as  were  unable  or  unwilling  to  work,  and  those  places  of  set- 
tlement being  only  such  where  they  were  bom,  or  hod 
made  their  abode,  originally  for  three  years  °,  and  after-  [363-] 
wards  (in  the  case  of  vagabonds)  for  one  year  only'. 

ArTBK  the  restoration  a  very  different  plan  was  adopted, 
which  has  rendered  the  employment  of  the  poor  more  diffi- 
cult, by  authoriung  the  subdivision  of  parishes ;  has  greatif 
increased  their  number,  by  confining  them  all  to  their  respec- 
tive districts,  has  given  birth  to  the  intricacy  of  our  poor-taws, 
by  multiplying  and  rendering  more  easy  the  methods  of 
gaining  settlements  j  and,  in  consequence,  has  created  an  in* 

altM.M]Itn.TILcU.  I  Edw.  VLcS.  3  Bdv.  Tt c  U.  H  V)b.  t f. 
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fioity  of  ekpenuTe  law^suiU  between  ccAtending  Dci^hbour- 
hoods,  coDccming  thote  aettlements  and  removals.  By  the 
statute  13  &  UCar.Il.c.  13.  a  legal  Bettletnent  was  declared 
to  be  guned  by  birth  i  or  by  inhabitancjft  afiflreritictik^  or 
teniiee,  for  forty  days :  within  which  period  all  intruders  were 
made  removeable  from  any  perish  hy  two  justices  of  the  peace, 
unieaa  they  settled  in  a  tenement  of  the  annual  value  of  lOi. 
The  frauds,  naturally  consequent  upon  this  provision,  which 
gave  a  si^ttlement  by  so  short  a  residence,  produced  the  sta- 
tute 1  Jac.  II.  c.  17.  which  directed  notice  in  writing  to  be 
delivered  to  the  parish  officers,  before  a  settlement  could  be 
gained  by  such  residence.  Subsequent  proviuons  allowed 
other  circumstances  of  notoriety  to  be  equivalent  to  sudi 
notice  given ;  and  those  circumstances  have  from  time  to  time 
been  altered,  enlarged,  or  re8trained,whenever  the  experience 
of  new  inconveniencies,  arising  daily  from  new  regulatinu, 
suggested  the  necessity  of  a  remedy.  And  the  doctrine  of 
tertificatei  was  invented,  by  way  of  counterpoise,  to  restrain 
a  man  and  his  &mily  from  acquiring  a  new  settlement  by 
any  length  of  residence  whatever,  unless  in  two  particular 
excepted  cases ;  which  makes  parishes  very  cautious  of  giving 
such  certificates,  and  of  course  confines  the  poor  at  home, 
where  frequently  no  adequate  employment  can  be  had  (34). 

(24)  By  13  uid  14  Car.  II.  c.  13.  sll  perMD*  wbo  we  likely  to  becolM 
chargeable,  unleiB  thej  lettle  upon  >  tenement  of  the  yeirly  value  of 
10/.  may  be  remised  to  the  pUce«  where  they  are  leg-ally  settled.  Tia* 
statute  wwccrtainlyagreatinfrin^ment  of  tna^acAorta  and  the  liber^ 
of  the  subject;  aa  nothing  can  be  more  cruel  or  impolitic  than  to  pre- 
vent a  person  from  reaiding  in  that  situation  where,  by  h!s  induatry  and 
occupation,  he  can  beat  procure  a  competent  proTislon  for  himself  and 
his  family.  To  alleviate,  in  some  degree,  the  hardship  and  inconve- 
nience introduced  by  that  statute,  the  legialature  haa  provided  by  the 
8  fc  9  W,  ill.  c.  30.  that  if  the  major  part  of  the  churchwardens  and 
overseers  of  any  paiiah  or  township  will  grant  a  certificate  under  thrir 
hands  and  seals,  attested  by  two  witnesses,  and  allowed  and  subscribed 
by  two  justices,  arknowled^ng  a  person  and  his  family  therein  speci- 
fied, to  have  a  legal  settlement  in  their  parish  or  township,  and  shall 
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The  law  of  settlements  may  be  therefore  nov  reduced  to 
the  Ebllowihg  general  heads ;  or,  a  settlement  in  a  parish  may 

direct  it  to  »me  particular  piriih  or  townihip ;  such  pcraan,  haTin; 
deliTcred  this  certifictt«  to  the  pariih  officer*,  where  it  !■  directed, 
then  neitlier  he  nor  his  famSy  are  removable  from  thence  till  they  are 
actually  chargeable.  6  T.  R.  533.  But  ai  the  object  of  the  certificate 
was  to  prevent  him  from  bringing  any  incumbrance  upon  the  parish 
where  he  i*  thus  permitted  to  reside,  by  the  9  and  10  W.  III.  c.  11.  he 
ii  restrained  from  gaining  a  aetUement  where  he  livea  under  the  pro- 
tection of  the  certificate  by  my  means  whatever,  except  by  renting  a 
tenement  of  the  yearly  value  of  lOf.  and  by  a  residence  in  the  pariah 
Ibr  forty  days,  or  by  executing  an  annual  office.  But  beiidea  these  two 
cases  mentioned  in  the  act,  it  has  been  held,  that  a  certificate  person 
may  gain  a  settlement  by  residing  upon  (or  having  in  the  parish  where 
4e  resides)  any  estate  whatever  of  his  own,  provided,  if  it  has  been 
actually  purchased  by  him,  he  has  Aoiw  fidi:  paid  3(U.  for  it  Str.  163. 
1193.  Bvrr.  S.  C.  320.  A  certificate  is  conclusive  upon  the  parish 
granting  it,  with  respect  to  the  pariah  to  which  it  ii  granted  or  first 
delivered  ;  but  it  ia  not  so  with  regard  to  other  parishes  i  for  though 
it  vnM  be  prittxafade  evidence  against  the  parish  granting  it,  yet  it  may 
be  repelled  by  other  endence;  ajid  they  may  be  permitted  to  shew,  that 
they  gave  it  under  a  mistake,  and  in  their  own  wrong.    4  T.  R.  SSL 

A  certificate  extends  to  children  bom  after  it  is  grrtted,  but  not  to 
the  grand-children  of  the  pater ■Jamjliai.    4  T.  B.  79T. 

But  the  object  of  granting  certificates  is  now  put  an  end  to  by  the. 
35  Geo.  III.  c.  101.  which  enacts  thst  no  person  shall  be  removed  by  an 
order  of  removal  till  he  becorops  actually  chai^aUe.  But  every  un- 
married -woman  with  child  shall  be  deemed  to  be  actually  chargeable, 
and  also  all  persons  convicted  of  any  felony,  and  rogues,  vagabonds, 
and  idle  or  discH'derly  persons,  and  pertoni  of  evil  fame,  or  reputed 
thieves  not  giving  a  satisfactory  account  of  themselves,  may  be  removed, 
at  if  they  were  actually  chargeable.  And  where  a  pauper  ii  ordered 
to  be  removed  by  an  order  of  removal,  or  a  vagrant  pass,  in  cue  of  the 
•tckness  of  the  pauper,  the  justices  making  such  an  order  may  direct 
the  execution  of  it  to  be  suspended  j  and  in  the  case  of  an  order  of 
removal,  the  expenses  of  the  msintenance  of  the  pauper  during  such 
■i^sp^fion  shall  be  borne  by  the  parish  to  which  the  order  of  removal 
shall  he  made.  And  if  an  unmarried  woman  is  delivered  of  a  child 
during  tuch  luspension,  it  shall  be  settled  in  the  parish  which  at  the 
time  of  the  birth  was  the  legal  settlement  of  the  mother. 
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be  acqiured,  1 .  By  iirih  t  for,  wherever  a  child  is  first  known 
to  be,that  is  always /*riMo^a>  the  place  of  settle meM,  until 
some  other  can  be  shewni.  This  is  also  generally  the  place  c^ 
settlement  of  a  bastard  child  ■■ ;  for  a  bastard  baring  in  the  eye 
of  the  taw  no  father,  cannot  be  referred  to  At*  settlement,  as 
other  children  may*.  But,  in  legitimate  children,  though  the 
place  of  birth  be  firima/acie  the  settlement,  yet  it  is  not  con- 
clusively BO  ;  for  there  are,  2.  Settlements  by  parentage,  being 
the  settlement  of  one's  father  or  mother:  all  le^timate  chil- 
dren  being  really  settled  in  the  pariah  where  their  parenU 
are  settled,  until  they  get  a  new  settlement  for  them- 
selves' (33).  A  new  settlement  may  be  acquired  several 
ways;  as,  3.  By  marriage.  For  a  woman,  marrying  a  man 
that  is  settled  in  another  pariah,  chaages  her  own  settlement^ 
the  law  not  permitting  the  separation  of  husband  and  wife". 
But  if  the  man  has  no  settlement,  her's  is  suspended  during 
his  life,  if  he  remains  in  England,  and  is  able  to  maintain 
her  ;  but  in  his  absence,  or  after  his  death,  or  during  (per- 
haps) his  inability,  she  may  be  removed  to  her  old  settle- 
ment* (36).  The  other  methods  of  acquiring  settlemenU  in 

qCnik.4U.C<inb.>U.S>lli.4U.lLaid  t  Silk.  m.  1  Lm  H171K.  UTl. 

BuTii.  »T.  D  Stim.  M4. 

r  Sn  ^  4H.  1  S^k.  «T.  T  rolcT.  MO.  ui,  in.  Bon.  Stn.  C.  an. 

(25)  If  the  parents  acquire  a  new  settlement,  the  children  d*o  fbl- 
low,  and  belong  to  the  lut  settlement  of  the  father,  or  after  the  death  of 
the  father,  to  th'e  last  lettlement  of  the  mother,  till  thej  are  eraancipited 
orbecomeindependent  of  their  father**  or  mother's  family,  uidinthtt 
cue  they  have  that  settlement  which  tbetr  parent  had.  it  the  tioK  of 
emanopation. 

Thi*  ia  ■  very  indefinite  word,  and  it  is  no  wonder  that  leveral  cuts 
have  arisen  upon  the  inlerpretaticnof  it.  Lord  Kenyan  seeoii  to  hare 
pven  ufiill  and  u  juat  an  explication  of  it,  aa  it  will  admit,  in  observ- 
ing', that  "the  cuea  of  emancipation  have  always  been  decided  on  the 
"  circumstances  either  of  the  torn  being  twenty.oiie,  or  married,  or 
'•  having  gained  a  settlement  in  his  own  right,  or  having  contracted  a 
"relation,  which  wuinconaiatent  with  the  idea  of  htabeinp  in  a  subor- 
"  dinate  aitnation  in  hk  father's  family."  3  T.  S.  3S6.  8  T.  B.  4791 

(26)  In  the  sbience  or  after  the  death  of  the  hutband,  ut  that  case 
the  wife  and  her  children  may  be  removed  to  her  maiden  settlement 
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any  parish  are  all  reducible  to  this  one,  oi forty  dayt  rnidenee 
therein :  but  this  forty  days  residence  (which  is  construed  to 
be  lodging  or  lying  there)  must  not  be  by  fraud,  Or  stealthf 
or  h)  any  clandestine  nwnner  -,  but  made  notorious,  by  one  or 
other  of  the  fbllowii^  concomitant  circumstances.  The  next 
method  therefore  of  gaining  a  settlement,  is,  4.  By  forty  days 
residence,  and  notice.  For  if  a  stranger  comes  into  a  parish, 
and  delivers  notice  in  writing  of  his  place  of  abode,  and  num* 
ber  of  his  &mlly,  to  one  of  the  overseers,  (which  must  ba 
read  in  the  church  and  re{pstered,)  and  resides  there  unmo* 
lested  for  forty  days  aHer  such  notice,  he  is  legally  settled 
thereby.  For  the  taw  presumes  that  such  a  one  at  the  time 
of  notioe  is  not  likely  to  become  chargeable,  else  he  would  not 
venture  to  give  it ;  or  that  in  such  case,  the  parish  would  take 
care  to  remove  him  (377.  But  tlicre  are  also  other  circum- 
stances equivalent  to  such  notice :  therefore,  5.  Renting  for 
a  year  (38)  a  tenement  of  the  ycarl^valueof  ten  pounds,  and 

*Sni.ll(ndHCu.ILe.U.    1  Jac  IL.f.  IT.    J  od  4  W.  u>d  >br.  t.  IL 

but  it  BceiDs  fully  determined  ttiittfaey  cannot  be  lepsrated  or  renoved 
from  the  husband  CSur.  S.  C.  813.  1  Stra.  ^,}  The  uiiuequenoe  is, 
that  the  wbole  funily  muit  be  suppoRed  u  CMuil  poor  in  the  psriih 
where  they  may  happen  to  want  relief.'  In  the  removal  of  x  wife  or  a 
widow,  it  is  (ufficient  in  the  first  inttsnce  to  prove  her  muden  settle- 
ment.   Oiii39.236. 

(37)  By  the  35  Geo,  III.  c.  101. it  it  enactedtbat  no  person  in  future 
shall  gain  a  settlement  by  such  a  notice. 

(38)  It  is  not  necessary  that  the  renting  should  be  for  a  year ;  if  a 
tenement  of  the  yearly  value  of  lOA  be  taken  for  two  months  or  40days 
only,  it  wiU  be  sufEcient  to  give  a  settlement  {Btir.  S.  C.  474.)  Nor 
U  it  necessary  there  should  be  any  house  upon  the  premises,  even  a 
renting  of  the  after-grass  or  pasturage  will  be  sufficient  (4  T.  S.  348.) 
A  person  gains  a  settlement  by  residing  in  the  parish  in  which  part  of 
the  premisea  lies,  but  not  by  residing  elsewhere.  (3  T.  S.AA.)  It  need 
not  be  one  entire  tenement ;  for  if  he  takes  one  tenement  in  one  parish, 
and  another  in  a  different  pariah,  if  together  they  are  of  the  value  of 
10/.  a  year,  he  will  gain  a  settlement  by  residing  in  either  parish ;  the 
value  only  is  material  i  it  will  be  sufficient  to  give  a  aettlement,  if  the 

'  enjoyment  of  the  tenenept  ii  gratuitous  or  if  oo  r«nt  is  to  be  paid  tor 
it.   1T.JI.4S8. 
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reiiding;  forty  days  in  the  parish,  gains  a  settlement  irithout 
notice*)  upon  the  principle  of  having  substance  enough  to 
gain  credit  for  such  a  house.  6.  Being  charged  to  and  paying 
the  public  taxei  and  levies  of  the  parish  (29);  (excepting 
those  for  scavengers,  highways^,  and  the  duties  on  houses 
and  windows')  and,  7.  Executing,  when  legally  appointed, 
any  public  parochial  oj^e  Sor  a  whole  year  in  the  parish,  at 
^urch'warden,  IJc.  are  both  of  them  equivalem  to  notice, 
and  gain  a  settlement',  if  coupled  with  a  residence  of  forty 
days.  8.  Being  hired  for  a  year,  when  unmarried  and  child- 
less (30),  and  terving  a  year  in  the  same  service ;  and  9. 
Being  bound  an  afifirentice,  give  the  servant  and  apprentice 


(29)  By  the  35  Geo.  III.  c,  101.  the  pafiiient  of  turn  for  a 
often  ycazly  viJue  th&n  101.  will  not  give  a  lettlement  j  so  that  thii 
(pecies  afseltlement  U  in  effect  ibolUbed. 

(30)  A  widower  or  widow  with  children  emmcipUed  is  coniidered 
u  childlesB,  for  such  children  cannot  follow  the  Bettlement  gained  by 
their  parent's  service.  3  Bum.  445.  If  an  unmarried  man  is  hired  for 
a  year,  but,  hefore  he  enters  upon  the  lervice,  or  during'  the  service, 
marries,  he  may  gain  a  settlement.  3  T.  S.  382.  But  this  will  not 
extend  to  the  continuance  in  the  service  a  second  year ;  for  he  was 
married  when  this  new  contract  was  expressly  or  impliedly  entered 
into.  Cald.  54.  Hiring  for  any  time  certainly  less  than  a  year  will  not 
be  sufficient ;  but  from  Whitsuntide  to  Whitsuntide  is  considered  a 
year,  though  it  will  frequently  happen  to  be  a  period  less  than  365  dap. 
To  g'ain  a  lettlement  aa  a  servant  there  must  be  a  hiring  for  ayear,  uid 
a  continued  senice  for  a  year ;  but  it  is  not  necessary  that  the  service 
should  be  subsequent  to  the  hiring!  for  if  there  is  a  continued  service 
for  eleven  months  or  any  other  part  of  a  year,  by  any  number  or  modes 
orhiringSiOrwithanyditTcrence  of  wa^s,  and  afterwards  a  biringfor 
a  year  and  a  service  to  complete  the  yesr,  a  settlement  is  gained.  Cald. 
179.  There  seemed  to  be  great  reason  to  think  that  the  service  subK- 
quent  to  the  hiring  for  a  year  should  at  least  be  40  days «  but  it  is  now 
decided  that  that  is  not  necessary.  (5  T.  S.  98.)  The  settlement  of  a 
servant  and  an  qiprentice  is  where  they  Isst  reside  40  days  in  their  mas- 
ter's employ  i  and  where  they  db  not  reside  40  days  successively  at  one 
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•  Hftkraent  without  notic«  '■.  in  tbtrt  plwe  wberciB  tiber  serve 
th«  Iwt  forty  i%j»-  This  U  meant  to  encourage  application 
to  trades  and  gmng  out  to  reputable  scrvicea-  lO.I^avtlyttbe 
having  an  ei/a(e  tjt  one'*  owO)  and  residing  thereon  forty 
iteyst  however  small  the  ralue  may  bei  in  case  it  be  acquired 
by  act  txf  law  or  of  a  third  person*  aa  by  descent,  ^h,  devii«, 
Vt-  i»  a  suffiqient  8ettlenient<= :  but  if  a  man  acquire  it  by  his 
»wn  aeti  aa  by  pvi^haact  (in  its  popular  sense,  in  conaidera- 
tion  of  money  paid,)  then  ubUrb  the  conaideradw  advanced) 
twia^flt,  be  301.  it  is  no  settlement  for uty  Icmger  timethan 
tbe  peraoo  shall  inhabit  thereon''.  He  is  ta  no  case  remova- 
ttU  from  bia  own  propeKyj  but  be  shall  nott  by  any  trifling 
or  fraudulent  purchaie  of  his  owHi  acquire  a  permwteat  and 
lasting  settlement. 

All  peraonsi  not  no  settled,  may  be  remoTed  to  their  own 
parishes,  on  complaint  of  the  overseersi  by  two  justices  of 
the  peace,  if  Uiey  shall  adjudge  them  -likely  to  become 
chargeable  to  the  parish  into  which  they  have  intruded: 
unless  they  are  in  a  way  of  getting  a  legal  settlement, 
as  by  having  hired  a  house  of  10^.  fter  aiimtmy  or  liv-  ^3693 
ing  in  an  annual  service;  forthenthey  arenotrenwva- 
ble'.  And  in  all  other  cases,  if  the  parish  to  which'they 
belong  will  grant  them  a  certificate,  acknowledging  them  to 
be  ihtir  pariabioneta,  they  camut  be  removed  merely  because 
likely  to  become  chargeable,  but  only  when  they  become 
uctuaUy  chargeable'.  But  such  certificated  person  can  gidn 
no  settlement  by  any  of  the  means  above-mentioned  (31); 


place,  but  alteniately  in  two  or  more  ptriihei,  uid  more  than  40  dayt 
upon  the  whole  in  eu:h  in  the  course  of  «  yeti,  the  lettlement  is  in  thi^ 
puUh  in  which  tliey  «Ieep  the  lut  ni^t  Davg.  C33. 

(31)  See  note  (24)  of  thii  chapter. 
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unless  by  renting  a  tenement  sf  10/.  fier  annum,  or  hj  serv- 
ing an  annual  office  in  the  parish, being  legally  placed  therein  : 
neither  can  an  apprentice  br  servant  to  such  certificated  per- 
son gain  a  settlement  by  such  their  serviceE. 

These  are  the  general  heads  of  the  laws  relating  to  the 
poor,  which,  by  the  resolutions  of  the  courts  of  justice 
thereon  within  a  century  past,  are  branched  into  a  great  vari- 
ety (33).  And  yet,  notwithstanding  the  pains  that  have  been 
taken  about  them,  they  still  remain  very  imperfect,  and  in- 
adequate to  the  purposes  they  are  designed  ibr:  a  &ite,  that 
has  generally  attended  most  of  our  statute  laws,  where  they 
have  not  the  foundation  of  the  common  law  to  build  on.  When 
the  shires,  the  hundreds,  and  the  tithings,  were  kept  in  the 
same  admirable  order  in  which  they  were  disposed  by  the 
great  Alfred,  there  were  no  persons  idle,  consequently  none 
■but  the  impotent  that  needed  relief :  and  the  statute  of  43 
£liz.  seems  entirely  founded  on  the  same  principle.  But 
when  this  excellent  scheme  was  neglected  and  departed  from, 
we  cannot  but  observe  with  concern,  what  miserable  shifts 
and  lame  expedients  have  from  time  to  time  been  adopted, 
in  order  to  patch  up  the  flaws  occasioned  by  this  neglect. 
There  is  not  a  more  neceseary  or  more  certain. maxim  in  the 
frame  and  constitution  of  society,  than  that  every  individual 
must  contribute  his  share,  in  order  to  the  well-being  of  the 
community :  and  surely  they  must  be  very  deficient  in  sound 
policy,  who  .sufier  one  half  of  a  parish  to  continue  idle,  dis- 
solute, and  unemployed;  and  at  length  are  amazed  to  find, 
that  the  industry  of  the  other  half  is  not  able  to  maintain  the 
whole. 


(33)  For  a  fiiU  and  complete  knowledfe  of  this  eKteiuive  sut^ect, 
recourse  must  be  bod  to  Bum's  Justice,  and  Mr.  Conft's  valu^ik  edi- 
tion of  Bott,  and  the  reporters  there  referred  to. 


CHAPTER  THE  TENTH.. 

OF  THE  PEOPLE,  WHETHER  ALIENS, 
DENIZENS,  OR  NATIVES. 

.Tl  AVING,  in  the  eight  preceding  chapters,  treated  of  per- 
sons as  they  stand  in  the  public,  relations  of  magiitrate*,  I. 
now  proceed  to  consider  such  persons  as  fall  under  the  deno- 
mination of  the  Jtro^c.  And  herein  all  the  inferior  and  subor- 
dinate magistrates  treated  of  in  the  last  chapter,  are  included. 
The  first  and  most  obvious  ^vision  of  the  people  is  into 
aliens  and  natural-bom  sut^ccts.  Natural-bom  subjects  are  ' 
xuch  as  u«  bora  within  the  dominions  of  the  crown  of  Eng- 
land ;  that  is,  within  the  Ugeance,  or^  aa  it  is  generally  called, 
the  allegiance  of  the  king  £  and  aliens,  such  aa  ane  bom  out 
of  it.  AUegiance  is  the  tie,  or  Ugamen,  which  binds  the  sub- 
ject to  the  kingt  in  retum  for  that  protection  which  the  king 
affords  the  subject.  The  thing  itself,  or  substantial  part  of  it, 
is  founded  in  reason  and  the  nature  of  government ;  the  name, 
and  the  form  are  derived  to  us  from  our  Gothit  ancestors. 
Under  the  Ceodal  system,  every  owner  of  lands  held  them  in 
subjection  to  some  superior  or  lord,  from  whom  or  whose 
ancestors  the  tenant  or  vassal  had  received  them :  and  there 
.  was  a  mutual  trust  or  confidence  subsisting  between  the  lord 
and  vassal,  that  the  lord  should  protect  the  vassal  in  the  «njoy 
ment  of  the  territory  he  had  granted  him,  and,  on  the 
other  hand,  that  the  vassal  should  be  ^thfiil  to  the  [367} 
lord  and  defend  him  against  all  his  enemies.  This 
obligation  on  the  part  of  the  vassal  was  called  hii  Jidelilat  or 
fealty  ;  and  an  oath  of  fealty  was  required,  by  the  feodal  law, 
to  be  taken  by  all  tenants  to  their  landlord,  which  is  couched 
in  almost  the  same  terms  as  our  ancient  oath  of  allegiance' : 
except  that  in  the  usual  oath  of  fealty  there  was  frequently  a 
saving  or  exception  of  the  Kuth  due  to  a  superior  lord  by  oam^, 
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under  whom  the  landlord  himself  was  perhaj>s  only  a  tenant 
or  vassal.  But  when  the  acknowledgment  was  made  to  the 
absolute  superior  himself,  who  waS  vassal  to  no  man,  it  was 
no  longer  called  the  oath  of  fealty,  but  the  oath  of  allegiance; 
and  therein  the  tenant  swore  to  bear  fiedth  to  his  sovereign 
lord,  in  opposition  to  all  men,  without  any  saving  or  excep- 
tion :  <<  contra  omnea  homines  JideUtatemfecU^,**  Land  heU 
by  this  exalted  species  of  fialty  was  called  ftudum  Ugium^  t 
liege  fee ;  the  vassals  homines  MgU^  or  liege  men ;  and  the 
sovereign  their  dominUa  Ugius^  or  liege  lord.  And  when  Bort- 
reign  princes  did  homage  to  each  other,  for  lands  held  under 
their  respective  sovereignties,  a  distinction  was  idways  made 
between  simflle  homage,  which  was  only  an  aekhowledgment 
of  tenure  c;  and  Xege  homage,  which  included  tlie  fealty 
before-mentioned,  and  the  services  consequent  upbn  it.  Thai 
when  our  Edward  III,  m  1329,  did  homage  to  Philip  VI.  of 
France,  for  his  ducal  dominions  on  that  continent,  it  was 
warmly  disputed  of  what  species  the  homage  was  to  be, 
whether  liege  or  simfile  homage*^.  But  with  us  in  England,  it 
becoming  a  settled  principle  of  tenure,  that  a//  lands  in  the 
kingdom  are  holden  of  the  king  as  their  sovereign  and  lord 
paramount,  no  oath  but  that  of  fealty  could  ever  be  takes 
to  inferior  lords,  and  the  oath  of  allegiance  was  necessarilf 
confined  to  the  person  of  the  king  alone.  By  an  easy  analogy 
the  term  of  allegiance  was  soon  brought  to  signify  all  other 
engagements,  which  are  due  from  subjects  to  their  prince, 
as  well  as  those  duties  which  were  simply  and  merely 
[368]  territorial.  And  the  oath  of  allegiance,  as  adminis- 
tered for  upwards  of  six  hundred 'years^,  contained  s 
promise  <«  to  be  true  and  faithful  to  the  king  and  his  heirs, 
<^  and  truth  and  faith  to  bear  of  lifo  and  limb  and  terrene 
**  honor,  and  not  to  know  or  hear  of  any  ill*  or  damage 
"  intended  him,  without  defending  him  therefrom."     Upon 

St  Feud.  90.  e  MoTor.  c  3w  lee.  8«.    l>|ecau  1. 16.  Brit- 

c  7  Rep.  Calvin'*  caM.  7.  ton.  c.  30.   7  Sep.  CalTin^s  case.  6. 

4  3  Cart.  401.  B%)d.  Ua.  Ifirt.  niil  430, 
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which  sir  Matthew  Hale  f  makcB  this  remark ;  that  it  wu  fthott 
and  plaint  not  entangled  with  long  or  intricate  clauaet  or  decla> 
ration>(  and  yet  is  comprBhenure  of  the  whole  duty  from 
tfie  aabjcct  to  his  aoTereign.  But,  at  the  revolution,  the 
terms  of  this  oath  being  thought  perhaps  to  &iTor  too  much 
the  notion  of  non-resistance,  the  present  form  waa  intro- 
duced by  the  conventibn  parliament,  which  is  more  general 
and  indetanninate  than  the  former ;  the  subject  only  promis' 
ing  "  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
"  king,"  without  mentioning  "  his  heirs,"  or  specifying  in 
the  least  wherein  that  allc^ance  consists.  The  oath  of 
supremacy  is  principally  calculated  as  a  renunciation  of  the 
pete's  pretended  authority :  and  the  oath  of  sbjuration,  intro- 
duced in  the  reign  of  king  Williams,  very  amply  supplies 
the  loose  and  general  texture  of  the  oath  of  allegiance ;  it 
recognising  the  right  of  his  majesty,  derived  under  the  act 
of  settlement;  engaging  to  support  him  to  the  utmost  of  the 
juror's  power;  promising  to  disclose  all  traiterous  conspira- 
cies against  him ;  and  expressly  renouncing  any  clum  of  the 
descendants  of  the  late  pretender,  in  as  clear  and  explicit 
terms  as  the  English  language  can  furnish.  This  oath  must 
be  taken  by  all  persons  in  any  office,  trust,  or  employment ; 
and  may  be' tendered  by  two  justices  of  the  peace  to  any  per- 
■on,  whom  they  shall  suspect  of  disaffection''.  And  the  oath 
of  allegiance  may  be  tendered'  to  all  persons  above  the  age 
of  twelve  years,  whether  natives,  denizens,  or  aliens,  either 
in  the'court-leet  of  the  manor,  or  in  the  sheriff's  toum,  which 
it  the  court-Ieet  of  the  county. 

But,  besides  these  express  engagements,  the  law  also  holds 
that  there  is  an  implied,  original,  and  virtual  alle- 
giance, owing  from  every  subject  to  his  sovereign,  [369] 
antecedently  to  any  express  promise  ;  and  although 
the  subject  never  swore  any  &ith  or  allegiance  in  form.  For 
ftstheking,  by  the  very  descentofthe  crown)  is  fully  invested 
with  all  the  rights  and  bound  to  all  the  duties  of  sovereignty, 
f  1  tbl.  p.  C  S3.  h  Sfu.  I  Geo.  Lt  IS.  aoni.iiLtn. 
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before  his  coronation ;  so  the  subject  is  bound  to  his  prioc* 
by  an  intrinsic  allcgtancet  before  the  Buper-induction  of  those 
outward  bonds  of  oath,  hotn^e,  and  fealty ;  which  were  only 
instituted  to  remind  the  subject  of  this  his  previous  duty,  and 
for  the  better  securing  its  performance  ><.  The  formal  profes- 
sion therefore,  or  oath  of  subjection,  is  nothing  more  than  » 
declaration  in  words  of  what  was  before  implied  in  law.  Which 
occasions  sir  Edward  Coke  very  justly  to  observe',  that  "  all 
"  subjects  are  equally  bounden  to  their  allegiance,  as  if  they 
"  had  taken  the  oath;  because  it  is  written  by  the  fingcir  of  the 
*'  law  in  their  hearts,  and  the  taking  of  the  corporal  oath  is  but 
**  anoutwarddeclarationofthe  same."  The  sanction  of  anoath, 
it  is  true,  in  case  of  violation  of  duty,  makes  the  guilt  still 
more  accumulated,  by  superadding  perjury  to  treason :  but 
it  does  not  increase  the  civil  obligation  to  loyalty ;  it  only 
strengthens  the  «ocial  tie  by  uniting  it  with  that  of  religitm, 
Alleoiance,  both  express  and  implied,  is  however  distin- 
guished by  the  law  into  two  sorts  or  species,  the  one  natural, 
the  other  local ;  the  former  being  also  perpetual,  the  latter  tem- 
porary. Natural  allegiance  is  such  aa  b  due  from  all  men  bom 
within  the  king's  dominions  immediately  upon  their  birth  in. 
For,  immediately  upon  their  birth,  they  are  under  the  king's 
protection;  at  a  time  too,  when  (during  their  tn&ncy)  they 
are  incapable  of  protecting  themselves.  Natural  allegiance  is 
therefore  a  debt  of  gratitude  j  which  cannot  be  forfeited,  can- 
celled, or  altered  by  any  change  of  time,  place,  or  circum- 
stance, nor  by  any  thing  but  the  united  concurrence  of  the 
legislature".  An  Englishman  who  removes  to  France,  or  to 
China,  owes  the  same  allegiance  to  the  king  of  England  there 

as  at  home,  and  twenty  years  hence  as  well  as  now. 
[370]   For  it  is  a  principle  of  universal  law",  that  the  natu- 

ral-bom  subject  of  one  prince  cannot  by  any  act  of  his 
own,  no,  not  by  swearing  allegiance  to  another,  put  oGT  or  dis- 
charge hia  natural  allegiance  to  the  former:  for  this  natural 
allegiance  was  intrinsic,  and  primitive,  and  antecedent  to  the 

k  IHiL  P.C.Sl.  nrRcp-r.  a  mj.P.C.«S. 
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other;  and  cAmot  be  divested  without  the  concurrent  act  of 
that  prince  to  whom  it  was  first  due.  Indeed  the  natural-bom 
subject  of  one  prince,  to  whom  he  owes  allegiance)  majr  be 
entangled  by  subjecting  himself  absolutely  to  another  :  but 
it  is  his  own  act  that  brings  him  into  these  straits  and  diffi- 
culties, of  owing  service  to  two  masters;  and  it  is  unreason- 
able that,  by  such  voluntary  act  of  his  own,  he  should  be 
able  at  pleasure  to  unloose  those  bands,  by  which  he  is  cpn- 
i^cted  to  his  natural  prince  ( I .) 

Local  allegiance  is  such  as  is  due  from  an  alien,  or  stran- 
ger bom,  for  so  long  time  as  he  continues  within  the  king's 
dominion  and  protection  p:  and  it  ceases,  the  instant  such 
stranger  transfers  himself  from  this  kingdom  to  another  (3). 
Natural  allegiance  is  therefore  perpetual,  and  local  temporary 


(1)  Sir  Michael  Foster  observes,  that  "  the  well-known  maxim, 
"  which  the  writera  upon  our  law  have  adopted  and  applied  to  this 
"  ciwe,  nefne^arrit  exucrr  pairiaTti,  comprehendeth  the  whole  doctrine 
"  or  natural  alUf^ance."  Fott.  IM.  And  this  U  exemplified  bj  >' strong 
initance  in  the  report  which  that  leained  judge  has  given  of  .Cneai 
Macdonald'i  cue.  He  nuanative  of  Great  Britain,  but  had  received 
hit  education  from  his  early  infancy  in  France,  had  ipent  his  riper  years 
in  a  pTo6tafale  empkyntent  !n  that  kingdom,  and  had  accepted  a  com- 
mittion  in  the  service  of  the  French  king ;  acting  under  that  commis- 
*ioQ,  he  WW  taken  in  arms  againit  the  king  of  England,  for  which  be 
was  indicted  and  convicted  of  hi^  treason ;  but  waa  pardoned  upon 
condition  of  bia  leaving  the  kingdom,  and  continuing  abroad  during  his 
life.    A.  59. 

Thla  ii  certainly  an  extreme  esse  i  and  we  atumld  have  reason  to  think 
OUT  law*  deficient  in  juitioe  and  humsiuty,  if  we  could  discover  any  in- 
termediate feneral  limit  to  which  the  Uw  could  be  relaxed  conustently 
with  aound  policy  or  the  public  safety. 

(2)  Mr.  J.  Foster  informs  us,  that  it  W4i  laid  down  in  a  meeting  of 
all  the  judges,  that  "if  an  alien,  seeking  the  protection  of  the  cn)wn> 
■■  and  having  a  family  and  efTecta  here,  should,  during  a  war  with  his 
*■  native  country,  go  thither,  and  there  adhere  to  the  king's  enemies/or 
"  furfiMt*  ^ hettiii^,  be  may  be  dealt  with  as  a  traitor."   fnir.lSJ. 
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onij  t  and  that  for  this  reason,  eTideotlf  fewdsd  Bpoa  th« 
Dature  of  govemmcBt ;  that  allegiance  U  a  debt  dae  froi* 
the  subject,  upon  an  implied  contrut  with  the  prince,  that 
so  long  as  the  one  affords  protection,  so  long  the  other  will 
demean  himself  &ithiully.  As  therefore  the  prince  is  always 
under  a  constant  tie  to  protect  his  natural-bom  suhjects,  at 
all  times  and  in  all  countries,  for  this  reason  their  allegiance 
due  to  turn  is  equally  universal  and  permanent.  But,  oa  the 
other  hand,  as  the  pnnce  affords  hia  protectitm  to  an  alisi^ 
only  during  his  residence  iu  this  realm,  4he  allegiance  of  aa 
^ieu  is  confined  (in  point  of  time)  to  the  duration  of  such 
his  residence,  and  t.in  point  of  locality)  to  the  dominions  of 
the  British  empire.  From  which  considerations  ur  Matthew 
Halei  deduces  this  consequence,  that,  though  there  be  an 
usurper  of  the  crown,  yet  it  is  treason  for  any  subject,  while 
the  usurper  is  in  fiill  possession  of  the  sovereignty, 
^3713  to  practise  any  thing  against  his  crown  and  dignity: 
wherefore,  although  the  true  prince  regain  the  soic- 
reignty,  yet  such  attempts  against  the  usurper  (unless  in 
defence  or  aid  of  the  rightful  lung)  have  been  afterwards 
punished  with  death ;  because  of  the  breach  of  that  temporary 
allegiance,  which  was  due  to  him  as  kii^;  dt  facto.  And  upca 
this  footing,  after  Edward  I V .  recovered  the  crown,  which  had 
been  long  detained  from  fails  house  by  the  line  of  Lancaster, 
treasons  committed  againstHenryVl.were  capitally  punishedj 
though  Henry  had  been  declared  an  usurper  by  pariiament- 
This  oath  of  allegiance,  or  rather  the  allegiance  itself,  ii 
held  to  be  applicable  not  only  to  the  political  capacity  of  the 
king,  or  regal  ofKce,  but  to  his  natural  person  and  Uood- 
royal  i  and  for  the  misapplication  of  their  alle^iaacei  vis.  to 
the  regal  capacity  or  crown,  ezcluuve  of  the  person  of  the 
king,  were  the  Spencers  banished  In  the  reign  of  Edward  II'. 
And  fi-om  hence  arose  that  principle  of  personal  attachment, 
and  affectionate  loyalty,  which  induced  our  fore^thers,  (and, 
1  required,  would  doubtless  induce  their  sons,)  to 
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hazard  all  that  was  dear  to  them,  life,  fortune,  and  femil]',  in 
defence  and  support  of  their  liege  lord  and  sovcreig:n. 

This  allegiance  then,  both  express  and  implied,  is  the  duty 
of  all  thfr  king's .  subjects,  under  the  distinctions  here  laid 
down,  of  local  and  temporary,  or  universal  and  perpetual. 
Their  rights  are  alto  distii^ishable  by  the  same  criterions 
of  time  and  locality ;  naturai-bom  subjects  having  a  great  variety 
of  rights,  which  they  acquire  by  being  born  within  the  king's 
ligeance,  and  can  never  forfeit  by  any  distance  of  place  or 
time,  but  only  by  their  own  misbehaviour:  the  explanation 
of  which  rights  is  the  principal  subject  of  the  two  first  books 
of  these  commentaries.  The  same  is  also  in  some  degree 
the  case  of  aliens  ;  though  thur  rights  are  much  more  circum- 
scribed, being  acquired  only  by  reudence  here,  and  lost  when- 
ever they  remove.  I  shall  however  here  endeavour  to  chalk 
out  some  of  the  ptindpal  lines,  whereby  they  are  dis- 
tinguished from  natives,  descending  to  fkrther  particu-  [3723 
lars  when  they  come  in  course. 

'  An  alien  bom  may  purchase  lands,  or  other  estates:  but 
not  for  his  own  use ;  for  the  king  is  thereupon  entided  to  them* 
(3).  If  an  alien  could  acquire  a  permanent  property  in  lands, 
he  must  owe  an  allegiance,  equally  permanent  with  that 
property,  to  the  king  of  England ;  which  would  probably  be 
inconsistent  with  that,  which  be  owes  to  bis  own  natural  liege 
lord :  besides  that  thereby  the  nation  might  in  time*be  subject 
to  foreign  influence,  and  feel  many  other  inconveniences. 
Wherefore  by  the  civil  law  such  contracts  were  also  made 
vmd':  but  the  prince  had  no  such  advantage  of  forfeimre 
thereby,  as  with  us  in  England.  Among  other  reasons  which 
might  be  given  for  our  constitution,  it  seems  to  be  intended 


(3)  A  woman  slien  cannot  be  endowed  unleu  ^e  mirries  by  tbe 
license  of  the  kin; ;  and  then  she  shall  be  endowed,  by  8  Hen.  V.  Ifo. 
13,  Sat.  Pari.  Narg.  Ct.  LIti.  31,  a.  o.  9.    Neither  can  a  husbuid  alien 
be  tenant  by  the  courtesy.    7  Co.  25. 
VOL.  I.  63 
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by  way  of  punishment  for  the  alien's  presumption,  in  Mtempt- 
ing  to  acquire  any  landed  property :  for  the  vendor  is  not 
affected  by  it,  he  having  resigned  hb  right,  and  rtceived  an 
equivalent  in  exchange.  Yet  an  alien  may  acquire  n  property 
in  goodS)  money,  and  other  personal  estate,  or  may  hire  a  house 
for  hi»-habitation  >*  (4)  :  for  personal  estate  is  of  a  transitory  and 
moveable  nature ;  and,  besides,  this  indulgence  to  strangers  is 
necessary  for  the  advancement  of  trade.  Aliens  also  ntay  trade 
as  freely  as  other  people  ;  only  they  are  subject  to  certain  higher 
duties  at  the  custom-house  :  and  there  are  also  some  obsolete 
statutes  of  Hem7  VIII,  prohibiting  alien  artificers  to  vork  for 
themselves  in  this  kingdom  ;  but  it  is  generally  held  that  they 
were  virtually  repealed  by  statute  S  Eli*  c.  7.  (5).  Also  an 
alien  may  bring  an  action  concerning  personal  property,  and 
may  make  a  will,  and  dispose  of  his  personal  estate  "  :  not  as 
it  is  in  France,  where  the  king  at  the  death  of  an  alien  is  enti- 
tled to  alt  he  is  worth,  by  the  drtdi  d'aubaine  or  jua  albinatu*'-, 
unless  he  has  a  peculiar  exemption.  When  I  mention  these 
rights  of  an  alien,  I  must  be  understood  of  alien  friends  only, 
or  such  whose  countries  are  in  peace  with  ours ;  for  atien  ene- 
mies have  no  rights,  no  privileges,  unless  by  the  king's  special 
favor,  during  the  time  of  war  (6). 

When  I  say,  that  an  alien  is  one  who  is  bom  out  of  the 
king's  dominions,  or  allegiance,  this  also  must  be  understood 


liiutUL    Sfdat. 


(4)  But  a  lease  of  linds  will  be  forfeited  to  the  king.    Ce.  Litt.  2. 

(5)  Mr,  Hargrave  says,  the  statute 32  Hen.  VIII.  c.  16.  however  coo- 
traiy  it  may  seem  to  good  policy  and  the  spirit  of  commerce,  still 
remains  unrepealed.    Co.  Lilt.  2.  n.  7.     See  also  1  Waodd.  373, 

(6)  Until  all  ransomi  of  cqnurcd  ships  and  prt^ierty  were  proliibiteH 
by  23  Geo.  HI.  c.  25.  an  alien  enemy  could  sue  in  our  courts  upon  a 
ransom  hill.  Lord  Mansfield  in  a  case  of  that  kind  declared,  thai  "  it 
"  w»«  sound  policy,  as  well  aa  good  morality,  to  keep  faith  with  an 
"  enemy  in  time  of  war.  This  ia  a  contract  which  arises  out  of  a  state 
•'  of  hostilhy,  and  is  to  be  goremed  by  the  law  of  nations,  and  tlit  eter- 
'■  nal  rulea  of  justice."    Deng.  62i- 
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irith  Bome  restrictions.  The  common  law  indeed  stood 
absolutely  so;  with  only  a  very  few  exceptions:  so  that  a 
particular  act  of  parliament  became  necessary  after  the  resto- 
ration r,  "  for  the  naturalization  of  children  of  his  majesty's 
*'  English  subjects,  bom  in  fbreigo  countries  during  the  late 
"  troubles."  And  this  maxim  of  the  law  proceeded  upon  a 
general  prindplei  that  every  man  owes  natural  allegiance 
where  he  is  bom,  and  cannot  owe  two  such  allegiances,  or 
wrve  two  masters,  at  once.  Yet  the  children  of  the  king's 
embassadors  bom  abroad  were  always  held  to  be  natural  sub- 
jects*:  for  aa  the  fiither,  though  in  a  foreign  country,  owes 
not  even  a  local  allowance  to  the  prince  to  whom  he  is  sent ; 
so,  with  regard,  to  the  son  also,  he  was  held  (by  a  kind  of 
ftattliminiumj  to  be  bom  under  the  king  of  England's  alle- 
giance,  represented  by  his  Either,  the  embassador.  To  en- 
courage  also  foreign  commerce,  it  was  enacted  by  statute  35 
£dw.  III.  at.  2.  that  all  children  bom  abroad,  provided  6otA 
their  parents  were  at  the  time  of  the  birth  in  allegiance  to  the 
king,  and  the  mother  had  passed  the  seas  by  her  husband's 
consent,  might  inherit  as  if  bom  in  England :  and  accord- 
ingly it  hath  been  so  adjudged  in  behalf  o£  merchants*.  But 
by  several  more  modem  statutes  >>  these  restrictions  are  still 
&rther  taken  of:  so  that  all  children,  bom  out  of  the  king's 
ligeance,  \rhoM  Jkrher*  (or  grandfathera  by  the  father's  ride) 
were  natural-bom  subjects,  are  now  deemed  to  be  natural- 
bom  subjects  themselves,  to  all  intents  and  purposes  ;  unless 
their  said  ancestors  were  attainted,  or  banished  beyond  sea, 
for  high  treason  ;  or  were  at  the  birth  of  such  children  in  the 
service  of  a  prince  at  enmity  with  Great  Britain  (7).   Yet  the 

7  Stat.  M  cu.  n.  c  e.  bTAno.c-5.  lOn-n.ciLuidiaGm, 

>  T  Hit.  It.  in.  <!.  91. 

■  Cro.  Cue.  Ui.  Mn.  n.  Jmk.  Cem.  3. 


(7)  All  these  exceptions  to  the  common  Uw,  iiitn>duced  by  the  legis- 
Isture,  ue  in  case*  where  the  father  or  grandfather  u  a  natural-bom 
subject ;  but  there  is  no  proviaion  made  for  the  children  bom  abroad  of 
a  mother,  anatnral-bcsn  aatiject,  married  to  an  alien.    And  in  a  late 
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grandchjidren  of  such  ancestors  shall  not  be  privileged  in 
respect  of  the  alien's  duty,  except  they  be  protestuits,  and 
actually  reside  within  the  realm ;  nor  shall  be  enabled  to 
claim  any  estate  or  interest,  unless  the  claim  be  made  mthin 
fine  years  after  the  same  shall' accrue. 

The  children  of  aliens,  bom  here  in  England,  are,  gene- 
rally speaking,  natural-bom  subjects  (8),  and  entitled 
[374]  to  all  the  privileges  of  such.  In  which  the  constitu- 
tion of  France  differs  from  ours ;  for  there,  by  their 
jug  albinatut,  if  a  child  be  bom  of  foreign  parents,  it  is  an 
alien'  (9). 

A  t>eNiEEN  is  an  alien  bom,  but  who  has  obtained  ex  domi- 
Hone  regit  letters  patent  to  make  him  an  English  subject :  » 
high  and  incommunicable  branch  of  the  royal  prerogative'. 
A  denizen  is  in  a  kind  of  middle  state,  between  an  alien  and 
natural-bom  subject,  and  partakes  of  both  of  them.  He  may 
take  lands  by  purchase  or  devise,  which  an  alien  may  not; 
but  cannot  take  by  inheritance «:  for  his  parent,  through 
whom  he  roust  claim,  being  an  alien,  had  no  inheritidtle  btooJ) 
and  therefore  could  convey  none  to  the  son  (10).   And,  upon 


case,  in  whicb  it  was  stated  that  the  mother  of  the  pliintifT  was  as 
English  woman,  v,-bo  married  a,  lubjcct  of  France,  and  had  a  son  bom 
to  liim  in  France,  it  was  decided  that  that  son  could  not  inherit  Lis 
mother's  lands  in  England.    Count  Duroure  «.  Jones,  4  T.  Jt.  300. 

(6)  Unlegi  the  alien  parents  are  acting  in  the  realm  as  eQetnies; 
for  my  lord  Coke  says,  it  ia  not  exlum  nee  tahm,  but  their  being  bon 
within  the  allegiance,  andunder  the  protection  of  the  king.  7  Co.  18- o. 

(9)  Tlie  late  learned  Vinerian  professor  informs  us,  that  "  in  this 
"  respect  there  ia  not  any  difference  between  our  laws  and  those  of 
"  France.  In  each  country,  birth  confers  the  right  of  nBturalization." 
i  tfoodd.  386. 

(10)  By  the  11  &  IS  W.  III.  c.  6.  nitural.bom  subjects  may  derive 
a  title  by  descent  through  their  parents  or  any  ancestor,  though  they 
are  ahens.   But  by  25  Geo.  II.  c,  39.  this  restriction  is  superadded,  ms. 
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a  like  defect  of  here^tary  bloodt  the  issue  of  a  deniccn)  bora 
btfore  denization,  cannot  inherit  to  him ;  but  his  issue  born 
ajter,  may^.  A  denizen  is  not  excused  s  from  paying  the 
alien's  dutyi  and  some  other  mercantile  burdens.  And  no 
denizen  can  be  of  the  privy  council,  or  either  house  of  par- 
liament, or  have  any  ofljce  of  trust,  civil  or  military,  or  be 
capable  of  any  grant  of  lands,  ice.  front  the  crovn  K 

Natorauzation  cannot  be  performed  but  by  act  of  par- 
liament :  for  by  this  an  alien  is  put  in  exactly  the  same  state 
as  if  he  had  been  bom  in  the  king's  ligeance ;  except  only 
that  he  is  incapable,  as  well  as  a  denizen,  of  being  a  member 
ef  the  privy  council,  or  pariiaraent,  holding  offices,  gradti, 
is'c.i  (11).  No  bill  for  naturalization  can  be  received  in  either 
house  of  parliament,  without  such  disabling  clause  in  iti : 
nor  without  a  clause  disabling  the  person  from  obtaining  any- 
immunity  in  trade  thereby,  in  any  foreign  country ;  unless 
he  shall  have  resided  in  Britain  for  seven  years  next  after  the 
commencement  of  the  session  in  which  he  is  naturalized  ^. 
Neitlter  can  any  person  be  naturalized  or  restored  in  blood, 
unless  he  ^ath  received  the  aacrament  of  the  lord's  supper 
within  one  month  before  the  bringing  in  of  the  bill,;  and 
unless  he  also  takes  the  oaths  of  allegiance  and  supremacy  in 
the  presence  of  the  parliament  ■.    But  these  provisions  have 


that  no  natuTil-bom  subject  shall  derive  a  title  through  an  alien  parent 
•r  ancestor,  unless  he  be  bora  at  tbe  time  of  the  death  of  the  anceator 
who  dies  seised  of  the  estate  which  he  claims  by  descent,  with  this 
exception,  that  if  a  descent  shall  be  cast  upon  a  daughter  uf  an  alien,  it 
^all  be  divested  in  favor  of  an  aner-bomsoni  and  incueof  anafter- 
bom  daughter  or  dangfatera  only,  all  the  sisters  shall  be  co-parceners. 
(11)  This  sUtute  13  W.  ill.  c.  3.  was  pused  trom  a  jealousy  of  kinf 
-William's  partiality  to  foreigners. 
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been  usually  dispensed  with  bj  speual  acts  of  parliameott 
previous  to  bills  of  naturalization  of  any  breign  princes  or 

princesses  ". 
|^37s]        Thesb  are  the  principal  disUnctions  between  alieni, 

denizens,  and  natives :  distinctions,  which  it  hath  been 
frequently  endeavoured  unce  the  camracncement  of  this 
century  to  lay  almost  totally  aside,  by  one  general  naturaliza- 
tion-act for  all  foreign  protestants.  An  attempt  which  was 
once  carried  into  execution  by  the  statute  7  Ann.  c.  5.  but 
this,  after  three  years  experience  of  it,  was  repealed  by  the 
statute  10  Ann.  c.  S.  except  one  clause,  which  was  just  now 
mentioned,  for  naturalizing  the  children  of  English  parents 
bom  abroad.  Howefer,  every  foreign  seaman,  who  in  tine 
of  war  serves  two  years  on  board  an  English  ship  by  virtue 
of  the  king's  proclamation,  is  ifito  facto  naturalized  under  the 
like  restrictions  as  in  statute  13  W.  HI.  c.  S.  ■■ ;  and  all  foreign 
protestants«  and  Jews,  upon  their  residing  seven  years  in  asy 
of  the  American  colonies,  without  being  absent  abvve  two 
months  at  a  time,  and  all  foreign  protestants  serving  two 
years  in  a  miliUry  capacity  there,  or  being  three  years  em- 
ployed in  the  whale  fishery,  without  afterward  absenting 
themselves  from  the  king's  dominions  for  more  than  one 
year,  and  none  of  them  falling  within  the  incapacities  de- 
clared by  statute  4  Geo.  II.  c.  21.  shall  be  (upon  taking  the 
oaths  of  allegiance  and  abjuration)  or  in  some  cases,  an 
afiirmation  to  the  same  effect)  naturalized  to  all  intents  and 
purposes,  as  if  they  had  been  bom  in  this  kingdom  ;  except 
as  to  sitting  in  parliament  or  in  the  privy  council,  and  hold- 
ing offices  or  grants  of  lands,  Vc.  from  the  crown  within  the 
kingdoms  of  Great  Britain  or  Ireland".  They  therefore  are 
admissible  to  all  other  privileges,  which  protestanu  or  Jews 
bom  in  this  kingdom  are  entitled  to.    What  those  privileges 
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arc,  with  rcBpect  to  Jews  p  in  particular,  was  the  subject  of  very 
high  debates  about  the  time  of  the  famous  Jew-bill^  ;  which 
enables  all  Jews  to  prefer  bills  of  naturalilation  in  parliament, 
without  receiving  the  sacrament,  as  ordained  by  statute  7  Jac. 
I.  It  is  not  my  intention  to  revive  this  controversy  again  ;  for 
the  act  lived  only  a  few  months,  and  was  then  repealed'  ;  there- 
fore peace  be  now  to  its  mane*. 


CHAPTER  THE  ELEVENTH. 


OF  THE  CLERGY. 


X  H  E  people,  whether  aliens,  denizens,  or  nfttureMxnn  sob- 
jects,  are  dinuble  into  two  kinds ;  the  clefg7  and  laitj :  the 
clergy  comprehending  all  persons  in  holy  orders,  and  in  ecck- 
stastical  ofiiceS)  will  be  the  subject  of  the  following  ch^tcr. 

This  venerable  body  of  men,  bung  separate  and  set  apart 
from  tbe  rest  of  the  people,  in  order  to  attend  the  more  cknelf 
to  the  services  of  almighty  God,  have  thereupon  large  privi' 
leges  allowed  them  by;  our  municipal  laws:  and  had  Ebrmeriy 
much  greater,  which  were  abridged  at  the  time  of  the  refor- 
mation on  account  of  the  ill  use  which  the  popish  clergy  h^ 
endeavoured  to  make  of  them.  For,  the  laWs  having  exempt- 
ed them  from  almost  every  personal  duty,  they  attempted 
a  total  exemption  from  every  secular  tie.  But  h  is  observed 
by  sir  Edward  CofceS  that,  as  the  overflowing  of  waters 
.  doth  many  times  make  the  river  to  lose  its  proper  channel, 
BO  in  times  past  ecclesiastical  persons,  seeking  to  extend  their 
liberties  beyond  their  true  bounds,  either  lost  or  enjoyed  not 
those  which  of  right  belonged  to  them.  The  personal 
exempdons  do  indeed  for  the  most  part  continue.  A  clergy- 
man cannot  be  compelled  to  serve  on  a  jury,  nor  to  appear  at 
a  court-Ieet  or  view  of  frank-pledge ;  whicK  almost 
[377]  every  other  person  is  obliged  to  do  t> :  but  if  a  layman 
is  summoned  on  a  jury,  and  before  the  trial  takes 
orders,  he  shall  notwithstanding  appear  and  be  sworn  <=.  Neither 
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can  he  be  choMii  to  ati^  temporal  fMce ;  as  boilifT,  reeve, 
constkblet  or  the  like ;  in  regapd  of  his  own  continual  attend- 
U(!e  oa  the  sacred  function^.  During  hia  attendance  on  divine 
service  he  is  privileged  from  arrens  in  civil  suits'  (I).  In 
i»aes  also  of  feltmy,  a  clerk  in  orders  shall  have  the  benefit  of 
Us  clergy,  without  being  branded  in  the  hand ;  and  may  like- 
wiaehave  it  nu>re  than  once  (2) :  in  both  which  particulars  he 
b  distingoiahed  from  a  layman  '•  But  as  they  have  their  pri' 
i^fegss,  so  also  they  have  their  disatiflltlM,  on  account  of  their 
Spiritual  avocations.  Clergymen,  we  have  seens,  are  inca- 
pable of  ^tting  in  tlie  house  of  commons  (3);  and  by  statute 
SI  Hen.  VIII.  c.  13.  are  not  (in  general)  allowed  to  take 
any  lands  or  tenements  to  fiirmt  tipon  pain  of  10^  ftcr  month, 
and  total  avoidance  of  the  lease  (4);  nor  upon  tike  pain  to 
keep  any  tanhouse  or  brewhouse  (s)  i  nor  shall  engage  in  any 

i  rmck.  I.M.  rilDiLft3T.  SU1.4Hin.vn.c.».uid)Edw.VLcU, 

c  Siu.  M  Edv.  nLbi.  I  BIe.  IL  c  10.  g  Flge  17*. 


(3)  Thii  ii  A  peculiv  priTilcge  of  the  clergy,  that  tentence  of  dealh, 
can  neter  be  pused  upon  them  for  uiy  number  of  m«nilaugh ten,  b^. 
Biet,  (implcUrcenie*, or  other  dergysbleoffenoeii  but  aUyman,  even 
a  peer,  may  be  ouited  of  clergy,  and  will  be  lubject  to  the  judj^ent 
of  death  upon  k  second  conTictlon  of  a  electable  oficnce  i  for  If  a  1ay< 
man  hai  once  been  convicted  of  manalaughter,  upon  production  of  the 
conviction,  he  may  aflerwarda  lufier  death  for  bigvny,  or  any  odier 
fekiDy,  within  clergy,  or  wbich  would  not  be  a  capital  crime  to  ano^ 
thcT  person  not  ao  circumstanced.  But  for  the  honor  of  the  clergy, 
there  are  few  or  ao  instances  in  which  they  have  had  occasion  to  claim 
the  benefit  of  this  privilege.    See  4  vol.  c  38. 

(3)  Sec  p.  175.  n.  37.  ante. 

(4)  But  if  (hey  bave  not  lufficient  ^ebe,  they  may  take  a  farm  for 
the  necesiary  eipenaes  and  consumption  of  tlieir  houaeboldi.  31  Sn. 
VIIL  e.  13. ..  8. 

(3)  The  singular  prohibition  to  keep  a  ttnhouM  probably  oripnated 
from  a  practice  peculiar  to  the  time. 
VOL.  I.  64 
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nutmer  of  trade*  nor  sell  uy  merchuiduet  under  fiwefaitiirr 
of  the  treble  value  (6).  Which  proUIution  is  cwnnmnt  ts 
the  cu»n  law. 

In  the  frame  and  conatitmitm  of  eCdeMaatical  polity  there 
arc  divers  ranks  and  degreea :  which  I  ahall  conuder  in  their 
respective  order,  merely  as  they  are  taken  notice  of  by  the 
aecidar  Uwa  of  England  j  without  iDteimeddUng  with  the 
canons  and  constitutional  by  which  the  clergy  have  bound 
themselves.  And  under  each  division  I  shall  coosideri 
1.  The  method  of  their  ^p«Hntment;  3.  Their  righu  and 
duties ;  and  3.  The  manner  wherein  their  fjtamnter  or  oAm 
may  cease. 

.  I.  An  arch-jiishop  or  Ushop  is  elected  by  the  chapter  of 
his  cathedral  church,  by  virtue  of  a  license  frwn  the  ceobs. 
Election  wat,  in  very  early  times,  the  osud  mode  of  ele*i> 
tion  to  the  efHscopal  chair  throughout  all  Christendom ;  and 
this  was  promiscuously  performed  by  the  Uitj  as  well  aa  the 
clergy  ■> :  till  at  length  it  becoming  tumultuous,  the  emperon 
and  other  sovereigns  of  the  respective  kingdoms  of 
[|37B]  Europe  took  the  appcuntment  in  some  degree  into 
their  own  hands ;  by  resemng  to  themselves  the  right 
of  confirming  these  elections,  and  of  granting  investiture  of 
the  temporalties,  which  now  began  almost  univervdly  to  be 
,  annexed  to  this  spiritual  dignity  ;  without  which  confirmatian 
and  investiture,  the  elected  bishop  could  neither  be  consecra- 
ted  nor  receive  any  secular  profits.  This  right  was  acknow 
ledged  in  the  emperor  Charleinagne,  -/.  O.  773,  by  Pope 
Hadrian  I,  and  the  council  of  Lateran',  and  universally  exer- 
cised by  other  christian  princes :  but  the  policy  of  the  court 
of  Rome  at  the  same  time  began  by  degrees  to  exclude  the 

h  hrdcniBctp^vliiBi.    PibB-u.   iHalLBi^iOl.    U.  FHk.  A.  D.  IMt. 


(6)  Thougib  a  dlergyiiisn  is  milgect  to  this  peiudty  for  trading,  fct 
hit  contracu  are  valid,  and  he  is  liable  to  be  made  a  bankrupt.    CMe, 
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hity  from  anjr  share  in  these  clectioiu,  and  to  confine  them 
wholly  totbe  clergy,  which  st  length  wu  completely  effected  ; 
the  mere  form  of  election  appeariog  to  the  people  tobe  a 
thing  of  little  eonsequencc,  while  the  crown  wu  in  poasesnon 
6f  an  absolute  negative,  which  was  almost  equivalent  to  a 
direct  right  of  nomination.  Hence  the  right  of  appointing  to 
bbhopricks  is  said  to  have  been  in  the  crown  of  England^  (as 
well  as  other  kingdoms  in  Europe)  even  in  the  Saxon  times ; 
because  the  rights  of  confirmation  and  investiture  were  in 
eSect  (though  not  in  form)  a  right  of  complete  donation'. 
But  when,  by  length  of  time,  the  custom  of  making  elections 
by  the  clergy  only  was  fiilly  established,  the  popes  began  to 
except  to  the  usual  method  of  granting  these  investitures, 
which  was  per  annulum  tt  bactUum,  by  the  prince's  delivering 
to  the  prelate  a  ring,  and  pastoral  staff  or  crosier :  pretending, 
that  diis  was  an  encroachment  on  the  church's  authority,  and 
an  attempt  by  these  symbols  to  confer  a  spiritual  jurisdic- 
tion ;  and  pope  Gregory  VII,  towards  the  close  of  the  eleventh 
century,  published  a  bulle  of  excommunication  against  all 
princes  who  should  dare  to  confer  investitures,  and  all  pre- 
lates who  should  venture  to  receive  them™.  This  was  abold 
atep  towards  efiecting  the  plan  then  adopted  by  the 
Roman  see,  of  rendering  the  clergy  entirely  indeppn-  [379} 
dent  of  the  civil  authority :  and  long  and  eager  were 
the  contests  occasioned  by  this  papal  claim.  But  at  length, 
when  the  emperor  Henry  V.  ^reed  to  remove  all  suspicion  of 
encroachment  on  th^  spiritual  character,  by  conferring  inves- 
titures for  the  future  per  §refiirum  and  not  per  anntUum  et 
baeiUumi  and  when  the  lungs  of  England  and  prance  consented 
also  to  alter  the  form  in  their  kingdoms,  and  receive  only 
homage  from  the  bishops  for  their  temporalties,  instead  of 
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inTCSting  them  by  the  riag  and  croner ;  the  court  of  Rome 
found  it  prudent  to  suspend  for  b  while  its  other  pretcnaioiB'. 

This  concession  was  obtained  from  kin^  Hmry  the  first 
in  England,  by.  means  of  that  obstinate  and  ana^wnt  prelate, 
arch-bishop  Anaelm°:  but  king  John  (about  a.^Dtury  after- 
wards) in  order  to  obtain  the  protection  of  the  pope  againtt 
his  di»contented  barons,  was  also  prevailed  upcm  to  ^ve  up 
by  a  charter,  to  all  the  monasteries  and  cathedrals  in  the 
kingdom,  the  free  i^ht  of  electing  their  prelates,  whether 
abbots  or  buhops :  reserving  only  to  the  crown  the  custody 
of  the  temporalties  during  the  vacancy ;  the  form  of  grant- 
ing a  license  to  elect,  which  is  the  original  df  our  eauge  ^ 
tiSreJ  on  refusal  whereof  the  electors  might  proceed  without 
it ;  and  the  right  of  iq>probation  afterwards,  which  was  not 
to  be  denied  without  a  reasonable  and  lawful  cause  p.  This 
grant  was  expressly  recognised  and  confirmed  in  kii^  John's 
magna  carta%  uid  was  sgain  established  by  statute  35  Edv. 
III.  St.  6.  $  3. 

Bvr  by  aUtute  35  Hen.  VIII.  c.  30.  the  ancient  right  of 
nomination  was,  in  efiect,  restored  to  the  crown  (7):  it  being 
enacted  that,  at  every  future  avoidance  of  a  bishoprick,  the 
king  may  send  the  dean  and  chapter  his  usual  license  to  pro- 
ceed to  election ;  which  is  always  m  be  accompanied  with  a 


(7)  This  rtstute  wm  ifterwirda  repeJed  bj-1  Edw.  VI.  c.  2.  which 
enacted  that  all  bistiopricks  should  be  donative  as  Ibnnerlj'.  It  itUei 
in  the  preamble  that  these  election*  are  in  very  deed  no  clectiona ;  but 
only  by  a  writ  of  emgt  ifelin  have  colors,  shadoin,  or  pretences  of 
election,  1  Bum.  Be.  L.  183.  1>is  is  certainly  good  sense.  For  the 
permission  to  elect  where  tliere  is  no  power  to  reject  can  hardly  be 
reconciled  with  the  freedom  of  election.  But  this  statute  was  after- 
w:irds  repealed  by  1  Ma.  ft.  3.  c.  30.  and  other  (tUutes.  13  C».  7. 
But  the  bishopricks  of  the  new  foundation  were  always  donatirc. 
Xarg.  a.  Litt.  134.  As  also  are  all  the  IHih  Inshoprick*  t^  the  3  Eliz. 
G.  4    JrirA  Stawtf. 
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latter  misaire  from  the  kingt  coDluning  the  tutine  of  the  per- 
■on  iHhma  he  would  hare  them  elect :  and,  if  the  detn  uid 
chapter  delay  their  electioB  above  twelve  days,  the  nomine- 
tioD  shall  devolve-  to  ^Jie  king,  who  may  by  letters  patent 
appmnt  euch  person  as  he  pleases.  This  election  or  nomina- 
twi,  if  it  be  of  a  bishop,  must  be  s^^fied  by^  the  Jung's 
letters  patent  to  the  arch-bishop  of  the  province  i  if  it  be  of 
SB  arch-bifth<^,  to  the  other  arch-bisbop  and  two  bi^ops>  or 
te  four  lushops ;  requiriog  them  to  confirm,  invest,  and  con- 
secnUe  the  person  so  elected:  which  they  are  bound  to  per- 
form immediately,  without  any  application  to  the  see  of 
Rome.  After  which  the  bishop  elect  shall  sue  to  the  king 
for  bis  temporalties,  shall  make  oath  to  the  king  *nd  none 
other,  and  shall  take  restitution  of  his  secular  posaessions 
out  of  the  lung's  hands  only,  (&)■  And  if  such  dean  and  chap- 
ter do  not  elect  io  the  manner  by  this  act  ^pointed,  or  if 
such  arch.bishop  or  bishop  do  refuse  to  ^nfirm,  invest,  and 
consecrate  such  bishop  elect,  they  shall  incur  all  the  penal- 
ties of  a^ranntintr^  (9). 

(8)  ItU  a  prevsiling  vulgar  citof,  that  «Tery  biihop,  before  he  acccpti 
(he  bisboprick  vhich  is  offered  him,  affects  a  maiden  coyneu  and  *n- 
swera  nola  tpuapari.  Theori^nof  these  words  and  thii  notion  I  have 
tmt  been  able  to  diicover ;  the  tnshops  certainiy  p*e  no  luch  refiui]  ai 
present,  and  I  sin  inclined  to  think  they  never  did  at  any  time  in  this 
country. 

(9)  It  is  directed  in  the  form  of  confecrating  Ushop*,  confirmed  by 
varioua  atatutes  since  the  reformation,  that  a  Inshop  when  consecrated 
niuft  be  fldl  thirty  yeara  of  age.  There  seems  to  have  been  noT*- 
striction  of  thia  kind  in  ancient  timet ;  for  tuahop  Godnin  informa  ua, 
that  George  Nerlle,  the  brother  or  the  earl  of  Warwick  the  king-mo' 
ker,  wa*  chancellor  of  Oxford,  ei  intpitcepum  Exaniauttncorutcratutiti 
AMM  1455,  itnuiim  amnt  iiatui  viginti.  Anna  dtinde  1460  Cid  quad  jure 
tnirerej  mvntw  AngiU/aaut  ttt  ttmultariiu.  A  few  year*  afterwardi 
he  waa  translated  to  the  arch-bishoprickof  York.  Hoc  ttdtntt  epUctfiui 
Santti  Andrtu  in  Scatil,  architpiiapat  per  Sixlum  guartum  creatiu  nt, 
juttU  Hit  Juaiedta  rpitcopU  itUiu  gntii  lubeitt,  qui  hacttnut  architpUcepi 

Bbtratxiuii  ivffTaganti  etntdiataw.  Sedamaste  quidem  Eboracemi,  ted 
Jriatra,-  aaernue p-mtijm,  minime  tmnrnire,  at  ille Scetin  tit  mrtnfitlf' 
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An  arcliMiishop  is  the  chief  of  the  clergfy  in  a  whole  pro« 
▼ince ;  and  has  the  iaspection  of  the  bishops  of  that  pro- 
vmctj  as  well  as  of  the  inferior  clergy,  and  may  depriYe 
&eni  on  notoiious  cauae>'  (10).  Thearch-biriiop  has  also  his 
own  diocese,  wherein  he  exercises  epkcopal  jurisdiction  s  as 
m  his  province  he  exercises  archiepiscopal.  As  arch-bishopi 
he,  upon  receipt  of  the  king^s  wriCf  calls  the  bishops  and 
clergy  of  his  province  to  meet  in  convocation :  but  without 
the  king's  writ  he  cannot  assemble  them  *,  To  him  all  appeals 
are  made  from  inferior  jurisdictions  within  his  province*; 
and,  as  an  appeal  lies  from  the  bishops  in  perscm  to  him  in 
person,  so  it  also  lies  from  the  consistory  coiirts  of  each  dio- 
cese to  his  archiepiscopal  court.  During  the  vacancy  of  any 
see  in  his  province,  he  is  guardian  of  the  spiritualties  thereof, 
as  the  king  is  of  the  temporalties ;  and  he  executes  all  eccle- 
siastical jurisdiction  therein.    If  an  archieiHscopal  se^  be 
vacant,  the  dean  and  chapter  are  the  spiritual  guardians,  ever 
since  the  office  of  prior  of  Canterbury  was  abolished  at  the 
reformation  *.  The  arch-bishop  is  entitled  to  present  by  lapse 
to  all  the  ecclesiastical  livings  in  the  disposal  of  his 
[381]   diocesan  bishops,  if  not  filled  within  six  months.  And 
the  arch-bishop  has  a  customary  prerogative,  when  a 
bishop  is  consecrated  by  him,  to  name  a  clerk  or  chaplun  of 
his  own  to  be  provided  for  by  such  suffn^an  bishop ;  in  lieu 
of  which  it  is  now  usual  for  the  bishop  to  make  over  by  deed 
to  the  arch-bishop,  his  executors  and  assigns,  the  next  pre- 

r  Lont  lUym.  Ml.    ,  t  4  lart.  39S,  SS3.  1 1  RoD.  Ate. ». 


tanut,  qui  propter  crebra  inter  Seotet  ac  Anglot  helia  Scotis  pierunupte  kottxt 
tit  capitalit.    Godw.  Comin.  de  Prxsul.  693. 

(10)  In  the  11  W.  III.  the  bishop  of  St.  David's  was  deprived  for 
simony,  and  other  offences,  in  a  court  held  at  Lambeth  before  the  arch- 
bishop, who  called  to  his  assistance  six  other  bishops.  The  Inshop  of 
St  David's  appealed  to  the  delegates,  who  affirmed  the  sentence  of  the 
arch-bishop ;  and  after  several  fruitless  applications  to  the  coiul  of 
king's  bench  and  the  h^nse  of  lords,  he  was  at  last  obliged  to  submit 
to  the  judgment.    Lord  Rapn.  541.     1  Bwm,  Ec,  L.  212. 
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senMtwn  of  moh  dignity  or  -faeneficv  In  the  Uvboy's  di^oMl 
vithiDtlwt  ae«,  AS  the  avch-Ucbop  hiiDHtf  ilMtU  choose;  viocb 
u  thereSare  cflLed  Us  q))(iqn<>;  vbich  optioni  sre  tndf  liindr 
ing  OK  the  biihor  UmMlf  vho  graott  them,  >nd  w>t  oo  hU 
niccesiors  (11).  TJw  psemgatire  ItBelf  *eemB  to  k*  dtnroi 
tntn  the  legatine  power  {nrmerir  BnoeMd  by  the  p(^>e«  to  the  , 
neAraiMUtan  of  CuitertHirjr*.  And  we  oiKf  add>  that  the 
|wp»l  olBin  kself  (like  ouwt  other*  of  that  encRwching  see) 
vss  probabl;  set  up  in  imiution  of  the  imperisl  prerogative 
caUed  jlrtniae  or  firimari^efir^cnt  vherebjr  the  emperor 
wercitwa,  wA  htitb  ammemorially  ex«rcised>,  a  right  of 
Buung  to  the  first  prebend  (hat  beootnes  Tacant  after  hla 
accession  in  everj  church  «f  the  emplnT.  A  nght*  that  was 
also  exerdscd  bj  the  crown  of  En^iland  in  the  reign  of 
Edward  I> ;  mi  which  pnobahl^  gave  riae  to  the  royal  con- 
dies  which  were  meotioned  in  a  former  ch^^iter*.  It  is  Uker 
wine  the  privilege,  bf  ciuCmB)  of  the  artAfbishop  oC  Canter* 

n  CowrTi  iDtop.  At.  optka-  boto  cohfhe,  de  ttrim  folTit  i  rt  de 

n.  3.  p.  ««■      pnedJcU  rpnnpl,  una  ^  Robntu  H, 
iS.HDd.UBii.nin.iib.1.     EcpUToii,  nuiiriiir      Bm.    u  Xiu,  1. 


(11)  The  coniequence  u,  that  the  wch-Iuihop  never  can  have  BKinf 
thsn  one  option  at  once  from  tbe  lune  dioceie.  These  optiona  become 
the  private  patronage  of  the  arch-biihop,  and  upon  hia  death  arc  trana. 
nitted  to  hia  peraonal  representative*  i  or  the  arcb'Uahop  ma;  direct 
l:^  hi*  vrill,  whom,  upon  a  vacano;,  hia  cKCCUtor  shall  preaeut  i  whick 
direction,  according^  to  a  decision  in  the  house  of  lords,  hia  executor  it 
compellable  to  observe.  1  Bun.  Et.  L.  336.  If  a  bishop  dies  durinf 
the  vacancy  of  any  benefice  within  his  patroiu(«,  the  presentation  de- 
volve* to  the  crown;  ao  likewise  ifaliishop  dies  aner  an  iqition  becomes 
vacant,  wid  before  the  arch-biabop  or  his  representative  baa  presented, 
and  the  deik  is  instituted,  the  crown  pn  hoc  vk»  will  be  entitled  to 
present  to  that  dignity  or  beoefice-  Jmi.  101-  For  tbe  grant  of  tbe 
Option  by  the  biahcp  to  tbe  nch-tiihop  tuw  no  eSca^  bcyasAlhe  life 
^the  bishop. 
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biipyi  to  cfown  the  kings  and  queens  of  this  kingdom  ( 1 3). 
Ami  he  bath  «lso  hj  the  sUtnte  3S  Hen.  Vin.  c.  31.  the 
power  6r  granting  dispenaatianB  in  hi  j  casci  not  t^mtrary  to 
the  holjp'tctiptures'endthe  |gw  of  Oodt  where  the  pope  used 
Ibrmerljr  to  grant  them :  which  is  tlie  foundation  of  liis  grant- 
,  ing  special  licences,  to  laury  «t  any  place  or  timC)  to  boU 
two  livings,  and  the  like  (13):  and  on  this  also  is  founded  the 
light  he  exercises  of  conferring  degrees  ( 1  i),  In  prejudice  cf 

the  two  universities*.  ' 
'{|38Sj        Thk  power  and  autliority  of  a  bishop,  besides  thg 

sdministratiOD  of  certain  holy  ordinances  pecuiiar  ts 
that  sacred  order,'  consiM  prinoipallr  in  inspecting  the  nun- 
iier»>of  the  people  and  clei^,  and  punishing  them  in  aider 
to  refbrmmtiont  by  eccleraasdal  censures.  To  this  purpose  be 
lua  several  courts  under  him,  and  nuy  vl^t  lA  pleasure  everj 
part  of  his  diocese:  'His  chancellor  is  appointed  to  hold  bis 
eouMsJfdr  him,  and  to  assist  him  in  matten  of  ecclesiastica] 
law ;  who,  as  well  as  ^1  other  ecct^Biastical  officers,  if  lay  or 

b  S«  tbc  Uihap  oratatcr*!  iMe.  Onto.  ini. 


(13)  It  i«  ikid  that  the  stcfa-tnahop  af  Yoik  hi*  the  privilege  bXTowB 
the  queen-coniort,  and  to  be  her  peipctual  ch^ilun.  1  Aarn.  Sc.  L.  17& 

(13)  When  the  dominion  ofthe  pope  WM  overturned  iiuthiscountiTi 
this  prenigUive  of  diipeiuiDg  with  the  canoiuvf  the  church  wutrani- 
ferred  by  that  itntute  to  the  tfcA-bidiop  of  Cantcrbnry  in  lU  cues  ia 
wliich  dispensations  were  Bcciutomed  to  be  obtained  >t  Rome  ;  but  ia 
cues  unacctistonDed,  the  matter  shall  be  referred  to  the  kio^  ind 
council.  The  pope  could  have  dispensed  with  every  ecclesiasticU 
canon  and  ordinance.  But  in  some  of  the  cises  where  the  orch-biihop 
ainne  has  authority  to  dispense,  hU  diiprnaUion  nith  the  canon,  as  to 
bold  two  livings,  muat  lie  conflnned  under  the  great  seal. 

(14)  But  althoug-h  the  arch-lnsliop  can  confer  all  the  decrees  vbich 
are  taken  in  the  umvcrsitics,  yet  the  |fr»duates  ofthetwounivcrsiUet, 
by  various  sets  of  parliament  and  other  regulations,  are  entitled  to 
many  privileges  which  are  not  extended  to  what  i*  called  ■  Lunbeth 
degree  :  ai,  for  instance,  those  de^es  which  arc  a  qualification  for  a 
dispetnotiontoboldtwollvinga,  are  confined  by  21  Hen.VllLc.  13.  i 
33.  to  the  two  uoivcrsitiea. 
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manied,  nmat  be  a  doctor  of  the  civil  lawi  lo  created  in  some 
university".  It  is  also  the  businesa  of  a  bishop  to  institute) 
and  to  direct  induction,  to  all  ecdeuastical  Uvings  in  his 
diocese. 

AacHBi^HOPBicKS  and  bishopricks  may  become  vtud  by 
death,  deprivation  for  any  very  grots  and  notorious  crime, 
and  alto  by  resignation.  AU  rcugnations  must  be  made  to 
some  Buperior<>.  Therefore  a  bishop  must  reugn  to  his  metro- 
politan ;  but  the  arch'bisbiqi  can  reugn  to  nc^e  but  the  king 
himself  (is). 

II-  A  DEAN  and  ohapter  are  the  council  of  thetusbop,  to 
assist  him  with  their  advice  in  affairs  of  religiwi,  and  alto  in  the 
temporal  concerns  of  his  tee  ■.  When  the  rest  of  the  clergy 
were  settled  in  the  several  parishes  of  each  diocese,  (as  hath 
formerly  '  been  mentioned,)  these  were  reserved  for  the  cele- 
bration of  divine  service  in  the  bishop's  own  cathedral ;  and  the 
chief  of  them,  who  presided  over  the  rest,  obtained  the  name 
of  dccania  or  dean,  being  probably  at  first  appwnted  to  super- 
intend ten  canons  or  prebendaries. 

Ai.L  ancient  deans  are  elected  by  the  chapter,  by  conge  d' 
e»lire  from  the  king,  and  letters  misuve  of  recommendation ;  in 
the  same  manner  as  bishops  ( :  r)  :  but  in  those  chapters,  that 
were  founded  by  Henry  VllI,  out  of  the  spcubofthe  dissolved 
monasteries  (17),  the  deanery  b  dcmative,  and  the  instaUation 

c  Sut.>7IIn.Via.e.lT.  "^  ctRrp-Ti.    Co.  Lht.  UU.  aw. 

dOiliu«id.U&  f  page  II},  114. 


(15)  The  followii^  are  tome  of  the  populu  diitinctioiu  between 
arah-lnihops  uid  biihopi.  The  arch-biibops  have  the  titlea  imd  atyle 
tXgract,  mdmottmermdjiahtrin  GoJfydiviiupretiJtnetiOieiUttop^ 
those  of  lord,  md  riglit  reverend Jather  in  Gtd  if  divine  ptrmi—iim.  Arch' 
Mihopi  are  iiithnmed,  inthrBtatmi ;  InihopB  instilled. 

(16)  See  avery  Icuned  note,  containing' a  fiillhittory  of  the  election, 
preientatioi],  or  donation  to  deaneries,  by  Mr,  Uuyrave  in  Co.  LitL  95. 

(17)  The  new  deaneries  ind  cfasptert  to  old  tnihoprick*  are  ^gfat, 
«■«.  Canterbury,  Norwich,  Wincheiter,  Duihun,  Ely,  Rocheater, 
WoreeMer,  and  CarUsle :  and  fife  new  bshojniclH  with  new  deaneKM 

TOL.  I.  65 
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merely  by  the  kii^'B  letters  patent  t.  The  chapter,  coosistitig: 
of  canons  or  prebendaries,  are  aometimes  appunted  b;  the 
king,  sometimes  by  the  bishop,  and  sometimes  elected  by  each 
other. 

The  dean  and  chapter  arc,  as  was  before  obseired,  the 
nominal  electors  of  a  bishop.  The  bishop  is  their  ordinary 
(IS)  and  immediate  superior;  and  has,  generally  speaking,  the 
power  of  visiting  them,  and  correcting  their  excesses  and  enor- 
mities. They  had  also  a  check  on.the  bishop  at  common  law: 
for  till  the  statute  33  Hen.  VIII.  c.  38.  his  grant  or  lease  would 
not  have  bound  his  successors,  unless  confirmed  by  the  deaa 
and  chapter  )■.  • 

Deanbries  A6  prebends  may  become  void,  like  a  bishop- 
rick,  I^  death,  by  deprivation,  or  by  resignation  to  cither  the 
king  or  the  bishop '.  Also  I  may  here  menticHi,  once  for  all, 
that  if  a  dean,  prebendary,  or  other  spiritual  person  be  made  ■ 
bishop,  all  the  preferments  of  which  he  was  befbre  possessed 
are  void }  and  the  king  may  present  to  thetn  in  right  of  his 
prerogative  royal.  But  they  are  not  void  by  the  election,  but 
only  by  the  consecration!. 

III.   An  arch-deacon  hath  an  ecclesiastical  jurisdiction, 

-  immediately  subordinate  to  the  bishop,  throughout  the  whole 
of  his  diocese,  or  in  some  particular  part  of  it.  He  is  usually 
appointed  by  the  bishop  himself  j  and  hath  a  kind  of  epbcopal 
authority,  priginally  derived  from  the  bishop,  but  now  inde- 
pendent and  distinct  from  bis^.     He  therefore   visits  the 

.   clei^ ;  and  has  his  sepacate  court  (or  punishment  of  oflienden 


3.«I.Cn.Eli>. 

.^J3;V'-  "    ' 

and  chtpter*  xnnexed  were  created,  w's.^Peterboro)ij|^^Cl)eitcr,  Qoa- 
cester,  Bristol,  and  Oxford.    Sarg.  Ce.Xitt.  9S,-aj^  ■■■ 

(16)  The  buhopugenerallf  called  the  0^1^^  but  tA(wdi'i«a7hia 
a  more  extensive  aigniGcation,  ai  it  inclu<t(^.^(rw^  ecclesiastical  judge 
who  has  the  regular  ordinary  jurisfUcttativid^ieDdentof  snother.  I 
£iim.ec.L.a3.    C0.Lttt.34i.        .        ' 
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bj  spiritual  ceiuurcs,  and  for  heuing  all  other  causes  of  eccle- 
siastical cognisance. 

IV.  Tbb  rural  deans  are  very  ancient  officers  of  the  church', 
but  almost  grown  out  of  use ;  though  their  deaneiies  still  sub- 
ust  aa  an  ecclesiastical  division  of  the  diocese,  or 
archdeaconry.    They  seem  to  have  been  deputes  of    [384} 
the  bishop,  planted  all  round  his  diocese,  the  better 

to  inspect  the  conduct  of  the  parochial  clei^,  to  inquire  into 
and  report  dilapidations,  and  to  examine  the  candidate  for 
confirniation  ;  and  armed,  in  minuter  matters,  with  an  infe- 
rior  degree  of  judicial  and  coercive  authority  ™. 

V.  Tbb  next,  and  indeed  the  most  numerous,  order  of 
men,  in  the  system  of  ecclesiastical  polity,  are  the  parsons 
and  vicars  of  churches:  in  treating  of  whom  I  shall  first  mark 
out  the  distinction  between  them ;  shall  next  observe  the 
method  by  which  one  may  become  a  parson  or  vicar  ;  shall 
then  briefly  touch  upon  their  rights  and  duties ;  and  shall, 
lastly,  shew  how  one  may  cease  to  be  either. 

A  r^&son,  fiertona  eeeleaiae,  is  one  that  hatb  full  posscsuon 
of  all  the  rights  of  a  parochial  church.  He  is  called  parson, 
fieraona,  because  by  his  person  the  church,  which  is  an  invisi- 
ble body,  is  represented  ;  and  he  is  in  himself  a  body  cor- 
porate, in  order  to  proteri  and  defend  the  rights  of  the  church 
(which  he  personates)  by  a  perpetual  succession".  He  is 
sometimes  called  the  rector,  or  governor,  of  the  church :  but 
the  appellation  oifiarton  (however  it  may  be  depreciated  by 
familiar,  clownish,  and  indiscriminate  use)  is  the  most  legal, 
most  beneficial,  and  most  honorable  title  that  a  parish  priest 
can  enjoy ;  because  such  a  one,  (sir  Edward  Coke  observes,) 
and  he  only,  is  said  vieem  ««*  ficrtoruim  eecletiae  gerere.  A 
parson  has,  during  his  life,  the  freehold  in  himself  of  the  par- 
■on^e  bouse,  the  glebe,  the  tithes,  and  other  dues.  But 
these  are  sometimes  apfiroHriated ;  that  is  to  say,  the  benefice 
is  pen>etually  annexed  to  some  spiritual  corporation,  either 
sole  or  aggregate,  being  the  patron  of  the  living ;  which  the 

■  KaaM.pw.ndi.Bn  a  OOk cad. »n. UM.  DCo.Utt.Nft 
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law  esteems  equally  capable  of  providing  for  the  service  of 
the  church,  as  any  single  private  clergyman.  This  con- 
trivance seems  to  have  sprung  from  the  policy  of  the  monas- 
tic  orders,  who  have  never  been  deficient  in  subtile  inventions 
for  the  increase  of  their  own  power  and  emoluments.  At  the 
first  establishment  of  parochial  clergy,  the  tithes  of  the  parish 
were  distributed  in  a  fourfold  division  ;  one  for  the  use  of  the 

bishop,  another  for  maintaining  the  fabric  of  the 
[385]     church,  a  third  for  tlie  poor,  and  the  fourth  to  provide 

for  the  incumbent.     When  the  sees  of  the  bishops 
became  otherwise  amply  endowed,  they  were  prohibited  from 
demanding  their  usual  share  of  these  tithes,  and  the  division 
was  into  three  parts  only.     And  hence  it  was  inferred  by  the 
monasteries,  that  a  small  part  was  sufficient  for  th^  officiat- 
ing priest ;  and  that  the  remainder  might  well  be  applied  to 
the  use  of  their  own  fraternities,  (the  endowment  of  wMch 
was  construed  to  be  a  work  of  the  most  exalted  piety,)  sub- 
ject to  the  burden  of  repairing  the  church  and  providing  for 
its  constant  supply.    And  therefore  they  begged  and  bought, 
for  masses  and  obits,  and  sometimes  even  for  money,  aS 
the  advowsons  within  their  reach,  and  then  appropriated  the 
benefices  to  the  use  of  their  own  cprporation.    Butt  in  order 
to  complete  such  appropriation  effectually,  the  king's  license, 
and  consent  of  the  bishop,  must  first  be  obtained  :  because 
both  the  king  and  the  bishop  may  some  time  or  other  have 
an  interest,  by  lapse,  in  the  presentation  to  the  benefice; 
which  can  never  happen  if  it  be  appropriated  to  the  use  of 
a  corporation,  which  never  dies :  and  also  because  the  law 
reposes  a  confidence  in  them,  that  they  will  not  consent  to 
any  thing  that  shall  be  to  the  prejudice  of  the  church.    The 
consent  of  the  patron  also  is  necessarily  implied :  because 
(as  was  before  observed)  the  appropriation  can  be  originally 
made  to  none,  but  to  such  spiritual  corporation,  as  is  also 
the  patron  of  the  church ;  the  whole  being  indeed  nothing 
else,  but  an  allowance  for  the  patrons  to  retain  the  tithes  and 
glebe  in  their  own  handsi  without  presenting  any  cleiiL>  they 
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themaelTcs  undertaking  to  provide  fiw  the  semce  of  the 
church  ".  When  the  appropriation  is  thus  made,  the  appro- 
priaton  and  their  succeasora  are  perpetual  parsons  of  the 
church  ;  and  must  sue  and  be  sued,  in  all  matters  concern- 
ing the  rights  of  the  church,  by  the  name  of  parsons  p. 

This  appropriation  may  be  serered,  and  the  church  become 
disappropriate,  tvo  ways;  as,  first,  if  the  patron  or  appropria- 
tor  presents  a  clerk,  who  is  instituted  and  inducted 
to  the  parsonage :  for  the  incumbent  so  instituted  and  [386] 
inducted  is  to  all  intents  and  purposes  complete  par- 
son ;  and  the  appropriation,  being  once  severed,  can  never 
be  re-united  again,  unless  by  a  repetition  of  the  same  solem- 
nities'). And,  when  the  clerk  so  presented  (19)  is  distinct 
from  the  vicar,  the  rectory  thus  vested  in  him  becomes  what 
is  called  a  tine-cure  (20)  ;  because  he  hath  no  cure  of  souls, 
having  a  vicar  under  him  to  whom  that  cure  is  committed  ■■. 
Also,  if  the  corporation  which  has  the  appropriation  is  dis- 
solved, the  parsonage  becomes  disappropriate  at  common 
law  ;  because  the  perpetuity  of  person  is  gone,  which  is  neces- 
sary to  support  the  appropriation. 

.  In  this  manner,  and  subject  to  these  conditions,  may  appro- 
priationsbemadeatthisday  (SI);  and  thus  were  most,  if  not 


(19)  The  editor  conceives  tbu  there  i*  no  authority  or  reuon  to  sup- 
pose, that  the  iippropriator  cnn  tbiu  create  a  sinecure  rector.  But  if 
the  appropriator  or  impropriator  ahould,  either  t^  design  or  mistake, 
preient  his  clerk  to  the  parsonage,  it  is  held,  that  the  vicarai^  will  ever 
aflerwardi  be  disaolved,  and  the  incumbent  will  be  entitled  to  all  the 
tithe*  and  dues  of  the  church  as  rector.     Watt.  e.  17.'   3  S.  Ji.  S3B. 

(30)  Wherever  ■  rector  and  vicar  are  pregented'and  instituted  to  the 
same  benefice,  the  rector  is  excused  all  duty,  and  haa  what  is  properly 
called  a  sinecure.  But  where  there  it  only  one  incumbent,  the  benefice 
is  not  in  law  a  sinecure,  though  there  should  be  neither  a  church  nor 
any  inhaUtants  within  the  parish. 

(21)  It  surely  may  be  questioned  whether  such  a  power  any  longer 
exists  i  it  csifnot  be  it^iposed  that,  at  this  day,  the  inhalHtaBts  of  a  paritb, 
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all}  of  the  SLppropriations  at  present  existing;  originallf  nude ; 
being  annexed  to  bishopriclt,  prebends,  religious  houxs,nmjr 
even  to  nunneries  and  certain  military  orders,  all  of  wHch 
were  spiritual  corporations.  At  the  dissolution  of  monasteiiea 
by  statutes  27  Hen.  VIU.  c.  28.  and  31  Hen.  Vlll.  c.  13. 
the  appropriations  of  the  several  parsonages,  which  belonged 
to  those  respective  religious  houses,  (amounting  to  more  tb*L 
one  third  of  all  the  parishes  in  England*,)  would  have  been 
by  the  rules  of  the  common  law  disappropriated ;  had  not  a 
clause  in  those  statutes  intervened,  to  give  them  to  the  kii^ 
in  as  ample  a  manner  as  the  abbots,  Vc.  formerly  held  the 
same,  at  the  time  of  their  dissolution.  This,  though  perh^x 
scarcely  defensible,  was  not  without  example  ;  for  the  same 
was  done  in  former  re^s,  when  the  alien  priories  (that  is, 
such  OB  were  -fiHcd'  by  foreig;ners  only)  were  dissolved  and 
given  to  the  crown^  And  from  these  two  roots  have  sprung 
all  the  lay  appropriations  or  secular  parsonages,  which  we 
"now  see  in  the  kingdom  ;  they  having  been  afterwards  graiited 

out  from  time  to  time  by  the  crown". 
[3er]         Tbese    appropriating   corporations,  or  reBgious 

houses,  were  wont  to  depute  one  of  their  own  body  to 

•  SrliLtTtJewoTlJIlL  c  «.  Spftm.  Apo-  u  Wr  H.  Spdmui  (uf  iiik<%  c.  ■>.)  mft 


who  had  been  accustomed  to  pay  their  thhei,  to  their  officiMinr  minu- 
Icr,  could  he  compelled  to  truifer  them  to  an  ecdetiutical  coiporatko, 
to  which  tliey  mig-ht  perhaps  be  perfect  itruigera.  Appn^riatloiu  ue 
Haid  to  have  originated  Irom  on  opinion  inculcated  by  the  monka,  that 
tithes  and  oblations,  though  payable  to  some  church,  yet  were  an  atbi- 
trary  disposition  of  the  donor,  who  might  pve  them,  aa  the  rewaid  of 
religious  aervico  done  to  him,  to  any  person  whatever  froiD  whom  he 
received  that  scrviee.  1  Bum.  Ee.  £..  63.  And  till  they  had  got  com- 
plete poaaession  of  the  revenues  of  the  church,  they  spared  no  pains  to 
recommend  themselves  as  the  moat  deserving  objects  of  the  gratitude 
and  benefaction  of  the  panah.  There  probably  have  been  no  new  Hwo- 
prkitiona  since  liie  diasolution  of  monasteries. 
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perTorm  divine  serricc,-  And  administer  the  sacraments,  in  those 
parishes  of  which  the  society  was  thus  the  parson.  This  ofli' 
ciating  minister  was  In  realit]'  no  more  than  a  curate^  deputy, 
or  vicegerent  of  the  appropriator,  and  therefore  called  viearius- 
or  ■vicar.  His  stipend  was  at  the  discretion  of  the  appropriator, 
who  vras  however  bonnd  of  common  right  to  find  somebody, 
jui^iia  de  lemfioroHbuM,  rfdieofio  de  tfiirituaUbtu,  debeat  reifion- 
dtrc.  But  this  was  done  in  so  scandalous  a  manner,  and  the 
parishes  suffered  so  much  by  the  neglect  of  the  appropriators, 
that  the  legislature  was  forced  to  interpose  :  and  accordingly  it 
is  enacted  by  statute  15  Ric.  11.  c.  6.  that  in  all  appropriations 
of  churches,  the  diocesan  Ushop  shall  ordain  (in  proportion  to 
the  value  of  the  church)  a  competent  sum  to  be  distributed 
among  the  poor  parishioners  annually  ;  and  that  the  vicarage 
shall  be  tufficienllif  endowed.  It  seems  the  parishes  were  frequent- 
ly sufferers,  not  only  by  the  want  of  divine  service,  but  also  by 
withholding  those  alms,  for  which,  among  other  purposes,  the 
payment  of  tithes  was  originally  imposed  :  and  therefore  ia 
this  act  a  pension  is  directed  to  be  distributed  among  the  poor 
parocfaians,  as  well  as  a  suflicient  stipend  to  the  near.  But  he, 
being  liable  to  be  removed  at  the  pleasure  of  the  appropriator, 
was  not  likely  to  insist  too  rigidly  on  the  legal  sufficiency  of  the 
stipend:  and  therefore  by  statute  4  Hen.  IV.  c.  12.  it  is  ordain- 
ed, that  the  vicar  shall  be  a  secular  person,  not  a  member  of 
any  religious  house;  that  he  shall  be  vicar  perpetual,  not' 
removable  at  the  caprice  of  the  monastery  ;  and  that  he  shall 
be  canonically  instituted  and  inducted,  and  be  sufficiently 
endowed,  at  the  discretion  of  the  ordinary,  for  these  three 
express  purposes,  to  do  divine  service,  to  inform  the  people, 
and  to  keep  hospitality  (33).  The  endowments  in  consequence 


(23)  From  this  set  wr  tnsy  date  the  estabUshment  of  vicsriget ; 
ibr  before  this  time  the  vicir  in  general  wu  nothing  more  thui  stem. 
poru7  curste,  and  when  the  church  n-u  ^propriated  to  a  tnatuu- 
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of  thcK  statutn  have  usually  been  by  a  porUoo  of  the  glcb^  or 

land,  belonging  to  the  paraonagc,  and  a  particular  share  of  the 
tithea  wtuch  the  appropriators  found  U  moat  tnmble- 
[38B]  some  to  collect,  and  which  are  therefore  generally 
called  privy  or  sntall  tithes ;  the  greater,  or  preiUal, 
tithes  being  still  reterred  to  their  own  use.  But  ooe  and  the 
same  rule  was  not  observed  in  the  endowment  of  all  vicarages. 
Hence  some  are  more  liberallj',  and  some  more  scantily, 
endowed :  and  hence  the  tithes  of  many  things,  as  wood  io 
particular,  arc  in  some  parishes  rectorial,  and  in  some  vicariil 
tithes. 

The  distinction  therefore  of  a  parson  and  vicar  is  this: 
the  parson  has  for  the  most  part  the  whole  right  to  all  the 
cccleuastical  dues  in  his  parish ;  but  a  vicar  has  generally  an 


tery,  he  wia  generilly  odc  of  their  own  body,  that  is,  one  of  (he 
regular  dergy  t  fbr  the  monks  who  liTcd  ttaiuiim  rtgtdat  of  tbnr 
respectiTe  houies  or  lodetici,  were  dcDominated  regitlsr  dergj,  is 
contridistinctioD  to  the  psrochial  clergy,  who  performed  their  minktry 
in  the  world  in  ttade,  and  who  from  thence  were  cslled  seculjt  dagy. 
All  the  tithes  or  dues  of  the  church  of  common  ri^t  beloi^«d  to  the 
rector,  orto  theappropriatoror  impropriator,  who  hare  the  same  nghU 
M  the  rector ;  and  the  vicar  ii  entitled  onlj'  to  that  portion  which  ii 
espretied  in  bi*  endowment,  or  what  his  prcdecesiors  have  immeino- 
rially  enjoyed  1^  pre*cription,  which  ii  equiTsIent  to  a  grant  or  endow- 
moiL  And  where  there  i>  an  endowment  he  may  in  general  recorcr 
all  lh«t  ii  contained  in  it  j  and  he  may  atiU  retain  what  he  and  hi*  pre- 
deceiion  have  enjoyed  by  prescription  though  not  eipreaaed  in  it ;  ftr 
such  a  prescription  amounta  to  evidence  of  another  conaiatent  endow- 
ment. But  I  have  heard  lord  chancellor  Eldon  declare,  that,  if  a  no 
enjoji  property  not  mentioned  in  an  endowment,  and  baa  never  wilhia 
time  of  memory  poaseued  what  ii  exprc»ly  contained  in  it,  a  jury 
might  presume  that  he  had  the  former  in  lieu  of  the  latter-  The*e 
endowments  frequently  invest  the  vicar  with  aome  part  of  the  greM 
tithes  i  therefore  the  word*  rectorial  and  ncarial  tithes  hare  no  defi. 
nite  signification.  But  great  and  amall  tithe*  are  technical  terau, 
and  which  are,  or  ou^t  to  be,  accurately  defined  and  diatinguiahed  by 
the  law. 
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t^ropriittor  ov«r  him,  entitled  to  the  best  part  of  the  prafib, 
b>  whom  he  is  in  effect  perpetual  cimtet  with  a  standing; 
•alary  (33).  Thoug;h  in  some  places  the  vicarage  has  been 
eonsiderabljr  augmented  bj  a  large  share  of  the  great  tithes ; 
which  augmentations  were  greatly  assisted  by  the  statute  29 
Car.  II.  c.  S.  enacted  in  Hvoi  of  poor  vicars  anc^  curates, 
which  rendered  such  temporary  augmentations  (when  made 
by  the  appropriators)  perpetual. 

The  method  of  becoming  a  parson  or  vicar  is  much  the 
same.  To  both  there  are  four  requisites  necessary;  holy 
orders ;  presentation ;  institution ;  and  induction.  The  method 
of  conferring  the  holy  orders  of  deacon  and  priest,  according 
to  the  litut^  aBd  canons**  is  foreign  to  the  purpose  of  these 
commentaries ;  any  &rther  than  as  they  are  necessary  requi- 
sites to  make  a  complete  parson  or  vicar.  By  common  law> 
«  deacon,  of  any  age,  might  be  instituted  and  inducted  to  a 
parsonage  or  vicarage':  but  it  was  ordiuned  by  statute  13  EUz. 
C.  13.  that  no  person  under  twenty 'three  years  of  age,  and  in 
deacon's  orders,  should  be  presented  to  any  benefice  with 
cure  i  and  if  he  were  not  ordained  priest  within  one  year 


(33)  A  vicar,  from  what  hts  been  advanced  in  the  preceding  page 
andoote,  must  Deceiiuily  have  ui^ipropriMoroverfaiintoraainecure 
rector,  who  in  some  books  is  considered  and  called  in  aj^Mupriator. 
Of  benefices,  aome  have  never  been  appropriated :  consequentlr  in  thoae 
there  can  be  no  vicar,  and  tbe  incumbent  ia  rector,  and  entitled  to  all 
the  dues  of  the  church.  Some  were  ^^iropriated  to  aecular  eccle*ias> 
ticil  cnrporationa,  whicb  appropriations  still  esiit,  except  perhaps  some 
few  which  may  bave  been  dissolved  i  others  were  iqipropriated  to  the 
house*  of  the  regular  clergy ;  all  which  t^proprialioiu,  at  the  dissolu- 
tion of  monaateriea,  were  transferred  to  the  crovn ;  and  in  the  bands 
ofthekingorhisgrinteea,  are  now  called  impropriations:  but  in  aome^ 
appropriated  cburchei  no  perpetual  vicar  has  ever  been  endowi-d ;  in 
that  case  the  officiating  minister  ia  *{^inted  by  the  appropriator  or 
^propriator,  and  is  called  a  perpetual  curate. 
VOL.  t-  56 
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sfter  hisioductioni  Kc  should  be  iffofatto  deprived :  and  uawt 
by  sutute  13  k  14  Car.  II.  c.  4.  no  person  ia  capable  to  be 
ftflniitted  to  any  benefice)  unleu  he  hath  been  first  ordained 
a  priest  (34) ;  and  then  be  iS)  in  the  language  of  the  law,  a 

clerk  io  orders.  But  if  he  obtains  orders,  or  a  license 
[|3e9]    to  preach,  by  money  or  corrupt  practices  (which  seems 

to  be  the  true,  though  not  the  common,  notion  of  umo- 
ny)  the  person  giving  such  orders  forfeits''  40^.  and  the  per- 
son receiving  10/.  and  is  incapable  oi  any  ecclesiastical  pre- 
ferment for  seven  years  afterwards. 

Any  clerk  may  be  presented*  to  a  parsonage  or  vicu^iget 
that  is,  the  patron,  to  whom  the  advowaon  of  the  cburck 
belongs,  may  offer  his  clerk  to  the  bishop  oft  the  diocese  to 
be  instituted.  Of  advowsons,  or  the  right  of  presentatun, 
being  a  species  of  private  property,  ve  shall  find  a  more 
convenient  place  to  treat  in  the  second  part  of  these  com- 
mentaries.  But  when  a  clerk  is  presented,  the  bishc^  may 
refuse  him  upon  many  accounts.  As,  1.  If  the  patron  is 
excommunicated,  and  remuns  In  contempt  forty  days>.  Or, 
3.  If  the  clerk  be  unfit  i>:  which  unfitness  is  of  several  kinds- 
First,  with  regard  to  his  person;  as  if  he  be  a  bastard (35), 
,  an  outlaw,  an  excommunicate,  an  alien,  under  age,  or  the 
like'.  Next,  with  regard  to  his  faith  or  morals;  as  for  any 
particular  heresy,  or  vice  that  is  malum  in  »e:  but  if  the  bishop 


(24)  By  canon  34,  no  one  shall  be  admitted  to  the  order  of  a  dexaa 
till  he  be  twenty-three  years  old  :  and  by  that  canon,  and  also  br  IS 
Eliz.clC  no  one  can  take  the  order  of  a  priest  till  he  be  full  Four  and 
twenty  years  old.    3  Bim.  Ec.  L.  27. 

(25)  Though  this  be  classed  in  the  books  among;  the  causes  orrcrusil, 
yet  such  is  the  liberality  of  the  present  times,  that  no  one  need  appre- 
hend that  his  preferment  would  be  impeded  by  the  incontinence  ofhii 
parents,  or  by  any  demerit  but  his  own . 
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allegies  only  is  generals,  as  tbU  he  is  tchitmaticui  invelera- 
lut,  or  objects  a  fault  that  is  malum  ptohibitum  merely,  as 
haunting  taTerns,  playing  at  nnlawiul  games,  or  the  like  ;  it 
is  not  good  cause  of  refusal  ■>.  Or,  lastly,  the  clerk  may  be 
unfit  to  discharge  the  pastoral  office  for  want  of  learning.  In 
any  of  wtiicti  cases  the  bisbop  may  refuse  the  clerk.  In  case 
the  refusal  is  for  heresy,  schism,  inability  of  learning,  or 
other  matter  of  ecclesiastical  cognis^ce,  there  the  bishop 
must  give  notice  to  the  patron  of  such  his  cause  of  refusal, 
«rho,  being  usually  a  layman,  is  not  supposed  to  have  know- 
ledge of  it ;  else  he  cannot  present  by  lapse :  but,  if  the  cause 
be  temporal,  there  he  is  not  bound  to  give  notice «. 

Ir  an  action  at  law  be  brought  by  the  patron  t^aiost  [|390j 
the  iHshop  for  refusing  his  clerk,  the  bishop  must 
assign  the  cause.  If  the  cause  be  of  a  temporal  nature  and 
the_  fact  admitted,  (as,  for  instance,  outlawry,)  the  judges  of 
the  king's  courts  must  determine  its  validity,  or,  whether  it 
be  sufficient  cause  of  refusal;  but  if  the  fact  be  dented,  it 
must  be  determined  by  a  jury.  If  the  cause  be  of  a  spiritual 
nature,  (as,  heresy,  particalarly  alleged,)  the  fact,  if  denied) 
shall  also  be  determined  by  a  jury  ;  and  if  the  fact  be  admit- 
ted or  found,  the  court  upon  consultation  and  advice  of 
learned  divines  shall  decide  its  sufficiency'.  If  the  cause 
be  want  of  learning,  the  bishop  need  not  specify  in  what 
points  the  clerk  is  deficient,  but  only  allege  that  he  js  defi- 
«ienti:  for  the  sUtute  9  Edw.  II.  st.  1.  c.  13.  is  express, 
that  the  examination  of  the  fitness  of  a  person  presented 
to  a  benefice  belongs  to  the  ecclesiastical  judge.  But  because 
it  would  be  nugatory  in  this  case  to  demand  the  reason  of 
refusal  from  the  ordinary,  if  the  patron  were  bound  to  abide 
by  his  determination,  who  has  already  pronounced  his  clerk 
'Unfit:  therefore  if  the  bishop  returns  the  clerk  to  be  mi'nti* 
nffitient  in  Uleralvray  the  court  shall  write  to  the  metropo- 

d  I  Hrp.  n.  ta  IiHL  at. 
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Hum,  to  re-«sunine  Mm,  and  certify  his   ^udificmtiou ; 
which  certificate  of  the  arch-bishop  is  fiaal^. 

If  the  bishop  hath  no  objectiont,  but  admits  the  patttn's 
presentation,  the  ctci^  so  admitted  is  next  to  be  insdtuted 
bf  him;  which  is  a  kind  of  investiture  of  thcapriUial  part  of 
the  benefice :  for  by  institution  the  care  of  the  souls  of  the 
parish  is  committed  to  the  charge  of  the  clerk.  When  a  near 
is  instituted,  (he  besides  the  usual  forma)  takes,  if  reqmfc4 
by  the  bishop  [36),  an  oath  of  perpetual  residence ;  for  the 
maximof  lawis,  thatvtntnwnonAaAefi'icBriiiM;  uad,  as  the 
non-residence  of  the  appropriatorswasthe  c«use  of  the  pe^ 
pctual  establishment  of  vicarages,  the  law  judges  it  *eiT 

improper  for  them  to  defeat  the  end  of  their  consti- 
[3913    tution,  and  by  absence  to  create  the  very  mischief 

which  they  were  appointed  to  remedy :  especially  h, 
if  any  profits  are  to  arise  from  putting  in  a  curate  and  trrlig 
at  a  distance  from  the  parish,  the  appTopfiator,  who  is  tbs 
real  parson,  has  undoubtedly  the  elder  title  to  them.  Wfacs 
the  ordinary  is  also  the  patron,  and  ev^^er*  the  livii^,  the 
presentation  and  institution  are  one  and  the  same  act,  and 
are  called  a  collation  to  a  benefice.  By  institutim  or  col* 
lation  the  churoh  is  liill,  so  that  there  can  be  no  &eA  prs- 
sentation  till  another  Tacaacy,  at  least  in  the  case  of  a 
common  patron:  but  the  church  is  not  fiill  against  the  kinp 
'  till  indnction:  nay,  eien  if  a  clerk  is  instituted  upon  the 
king's  preaentsticm,  the  crown  may  revoke  it  before  indoc- 
tion,  and  present  another  clerki.  Upon  institution  also  the 
cleric  may  enter  on  the  parsonage  house  and  glebe,  and  take 
the  tithes;  but  he  cannot  grant  or  let  them,  or  bring  an 
acUon  for  them,  till  induction. 


(36)  It  doe*  not  appear  that  the  bishop  can  dupenie  with  the  Ticar*! 
oath,  which  i*,  that  fae  will  be  reiident  iip«Hi  his  vicuagv,  unlesi  dis- 
penied  withal  by  bis  diocesan.    X  Bum.  £c.  L.  148. 
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iNflueTiox  is  perSorved  by  a  mandite  from  the  luahop  to 
the  uxli-flekcon,  who  usubUji  iuncs  out  a  precept  to  other 
clergymcB  to  perfiMm  it  for  him.  It  is  done  by  giving  the 
clerk  corponl  poBMuion  of  the  church,  as  by  holdiag  the 
ring  of  the  door,  tolling  a  bell,  or  the  like  i  and  is  a  form 
required  by  lav,  with  intent  to  give  all  the  parishioners  due 
notice,  and  sufiicient  certainty  of  their  new  minister,  t* 
whom  their  tithes  are  to  be  paid.  This  therefore  is  the  inves- 
titure of  the  temporal  part  of  the  benefice,  as  institution  is 
of  the  spiritual.  And  when  a  clerk  is  thus  presented,  insti- 
ttited,  and  inducted  into  a  rectory,  be  is  then,  and  not  before, 
in  full  and  complete  possession,  and  is  called  in  law  fiertona 
imfievonuta,  or  parson  imparsonee^. 

Tub  rights  of  a  parson  or  vicar,  in  his  tithes  and  ecclesias* 
tica]  dues,  bll  more  properly  under  the  second  boc^  of 
these  commentaries  :  and  as  to  his  duties,  they  are  princi- 
pally of  ecclesiastical  cognisance ;  those  only  excepted  which 
are  laid  upon  him  by  statute.  And  those  are  indeed  SO 
numerous,  that  it  is  impracticable  to  recite  them  here 
with  any  tolerable  conciseness  or  accuracy.  Some  of  [393^ 
them  we  may  remark,  a>  they  arise  in  the  progress 
of  our  inquiries,  but  for  the  rest  I  must  refer  myself  to  such 
authors  as  have  compiled  treatises  expressly  upon  this  sub- 
ject'. I  shall  only  just  mention  the  ^ticle  of  reudence,  upon 
the  supposition  of  which  the  law  doth  style  every  parochial 
minister  an  incumbent.  By  statute  31  Hen.  VIII.  c.  13, 
persons  wilfully  (37)  absenting  themselves  from  their  bene- 
fices, for  one  month  together,  or  two  months  in  the  year, 
incur  a  penalty  of  St.  to  the  king,  and  St.  to  any  person 

kCs.LiR.Ma.  Bm^ odBiaxM  Inr,  (^  tke  cattar  aft 

IThiHiiRTaTnimKnai:  bnl^nHE  ttoanf  ibtrigyyinii'ii— simliBifcrtoaii^ 

tern  wUiA  CD  De  rOiai  aa  wtUi  ttrUltaf.  dw  nnw  dT  Dt.  Wumo,  bin  c«n|iM  W 

A«i«<faae«RlUnpO<lm'inifcr.  Or.  Mr.  Flux  ■  Iwitotcn 


(37)  III  heiltb,  or  my  iseiitsble  abtenee,  is  sn  eiemption  &«in  the 
penidtiei  of  this  ititutc.    Gibi.  Od.  SST. 
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that  will  sue  for  the  same  (28):  except  chaplains  to  the 
king)  or  others  therein  mentioned  °>)  during  their  attendance 
in  the  household  of  such  as  retain  them  (29):  and  also 
^  except!^  all  heads  of  houses,  magistrates  (30),  and  professors 
in  the  universities,  and  all  students  under  forty  years  of 
age  residing  there,  bona  Jidcy  for  study.  Liegal  residence  is 
not  only  in  the  parish,  but  also  in  the  parsonage  house,  if 

m  StAt.2JlIen.VIILc.l0.33Heii.  Vm.c.18.  n  SdiL  38  Hen.  TTII.  e.  13. 


(28)  This  statute  must  be  put  in  suit  by  a  common  informer  'within 
a  year,  or  by  the  king  within  two  years,  afler  the  end  of  that  year  ;  so 
that  12  penalties,  or  120/.  may  be  recovered  at  once  by  a  subject  for 
himself  and  the  king,  or  the  king  may  recover  at  once  25  penalties,  or 
250/.  (See  4  vol.  308.)  But,  independont  of  this  statute,  the  bishop  in 
his  court  may  compel  the  residence  of  all  clergy,  who  have  the  cure  or 
care  of  souls  within  his  diocese.  3  Bum.  Ec.  L.  281.  Gib*.  887.  This 
statute  is  not  confined  to  parsonages  and  vicarages,  but  extends  to  all 
archdeaconries^  deaneries,  and  dignities  in  cathedral  and  collegiate 
churches.  Those  who  have  two  benefices  or  dignities^  upon  each  of 
which  residence  is  required,  must  reside  upon  one  or  the  other.  But 
It  has  lately  been  decided,  that  the  incumbent  of  an  augmented  curacy 
cannot  be  prosecuted  under  the  statute  for  the  penalties  of  oon-rea- 
dence.    4  T.  R.  6&5. 

Several  actions  having  been  brought  for  penalties  incurred  under 
this  act  for  non-residence,  proceedings  in  those  actions  were  repeat- 
cdly  stayed  (by  statutes  41  Geo.  III.  U.  K.  c.  102.  42  Geo.  IH.  c  30. 86.) 
At  the  time  of  passing  these  acts  it  was  understood  that  some  perma- 
nent regulations  on  this  subject  were  in  the  contempUdon  of  the  legis- 
lature. • 

(29)  The  king  can  give  a  license  to  his  chaplains  for  non-residence, 
even  whilst  they  do  not  attend  his  household;  but  the  chaplains  of 
noblemen  are  Only  excused  during  their  actual  attendance  upon  their 
lords  or  ladies.    3  Sum.  Ec.  L.  290. 

(30)  Viz.  the  chancellor,  vice-chancellor,  commissary,  doctors  of  the 
chair,  Ci.  e.  doctors  who  used  to  preside  in  the  public  schools,)  and 
readers  of  lectures  ;  and  under  tiiis  description  only,  can  professors 
claim  an  exemption  Irom  residence. 
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there  be  cme:  for  it  hath  been  resolved<>,  that  the  statute 
intended  residence,  not  only  for  serring  the  cure,  and  for 
hospitality;  but  also  for  mtuntaining  the  house,  that  the 
•uccessor  also  roa)'  keep  hospitality  there ;  and,  if  there  be 
no  parsonage  house,  it  hath  been  holden  that  the  incum- 
bent is  bound  to  hire  one,  in  the  same  or  some  neighbour- 
ing parish  (_3\),  to  answer  the  purposes  bf  residence.  For 
the  more  effectual  promotion  of  which  important  doty  among 
the  parochial  clergy,  a  provision  is  made  by  the  statute  17 
Geo.  III.  c.  53.  for  raising  money  upon  ecclesiastical  bene- 
fices, to  be  paid  off  by  annually  decreasing  instalments,  and 
to  be  expended  in  rebuilding  or  repairing  the  houses  belong' 
ftig  to  such  benefices  (33). 


(31)  It  hu  been  decided,  by  the  couit  of  king's  bench,  that  even 
where  there  is  no  psrsonaKc-house,  the  incumbent  is  bound  to  reside 
mthiD  the  pariEh.  Covip.  429.  If  a  dergymui  had  one  benefice  with 
a  parsonage-house,  and  another  benefice  without  a  house,  the  Editor 
conceives  that  he  is  not  bound  to  reside  in  that  psriah  in  which  there  is 
a  house,  for  more  important  duties  may  impel  him  to  reside  withhi  the 
parish  where  there  is  no  house ;  and  that  such  residence  would  exempt 
him  from  the  pcDBlties  of  the  ttitute.  But  where  the  archdeacon  of  St. 
Albsn's  had  the  living  of  Bushey  within  his  arctideaconry,  to  which 
living  there  is  a  parsonage-house  belongings  >nd  he  resided  in  the  par- 
ish of  Bushey,  but  not  in  the  parson  age 'house  i  it  was  held  by  the  court 
of  king's  bench,  that  he  was  subject  to  the  penalties  of  non-residence, 
though  he  was  living  within  the  limits  of  his  archdeaconry,  to  which 
dignity  there  is  no  house  appurtenant.  5  Burr.  2722.  If  then  the  Editor's 
opinion  be  well-founded,  the  demsion  must  have  been  different,  if  he  had 
resided  in  any  Other  part  ofhis  archdeaconry  out  of  the  pariah  of  Bushey. ' 

(33]  This  act  enaUea  the  incumbent,  when  there  is  no  parsonage- 
bouse,  or  where  it  is  ao  ruinous  as  not  to  be  repaired  with  one  year's 
income  of  the  living,  to  borrow,  with  the  consent  of  the  patron  and 
ordinary,  upon  mortgage  of  the  revenue  of  the  hvtng,  a  sum  not  exceed, 
ingtwo  years  clear  value,  to  be  laid  out  in  repairs,  building,  or  the 


392  THE  RIGHTS  BOOK  t 

We  hare  seen  that  there  is  hiit  one  vajt  whereby  one  may 
become  a~ parson  or  vicar:  there  are  many  ways,  by  which 
one  may  cease  to  be  so.  1.  By  death.  2.  By  cession,  in 
taking  another  benefice.  For  by  statute  21  Hen.  VIII.  c. 
13.  if  any 'one  having  a  benefice  of  8/.  per  annumy  or 
upwards,  (according  to  the  present  valuation  in  the  kung^s 
books  R,)  accepts  any  other,  the  first  shall  be  adjudged  void, 
unless  he  obtains  a  dispensadon  (33),  which  no  one  is  enti" 

p  Cnk  Car.  456, 


purchase  of  a  house.  The  interest  of  the  money  borrowed,  is  to  be 
repaid  by  the  incumbent  yearly,  and  51.  per  cent,  of  the  ori^nal  sum ;  or 
lOL  per  cent,  if  he  does  not  reside  twenty  weeks  within  a  year.  And 
where  the  income  b  100/.  a  year,  and  the  incumbent  does  not  resde 
twenty  weeks  within  a  year,  the  patron  and  the  ordinary  are  empow- 
ered to  undertake  this  without  his  consent.  The  g^yemors  of  queen 
Anne's  bounty  may  lend  money  upon  such  mortgages,  at  4/.  per  ctst. 
interest ;  and  100/.  upon  a  liring  under  40/.  a  year  without  any  intereit 
Colleges  and  other  corporations  may  lend  money  fprthis  purpose  upoa 
their  own  livings,  without  interest.  For  forms  and  mode  of  proceed- 
ing, consult  the  statute  at  large.  It  is  Tery  remarkable  that,  under  this 
act,  the  money  borrowed  was  directed  to  be  discharged  by  paying  SL 
per  cent,  yearly  upon  the  principal  remaining  due ;  the  consequence 
was,  that  it  would  have  been  diminished  by  decreasing  instalments, 
which  would  have  produced  an  infinite  series,  or  the  whole  oonld 
never  have  been  paid.  And  it  required  another  act,  the  21  Geo.  Ill 
c.  66.  which  was  passed  merely  for  the  purpose  of  correcting  this  pal* 
pable  blunder,  by  which  statute,  the  original  sum  must  be  paid,  si 
stated,  at  the  farthest,  within  twenty  years. 

(33)  But  both  the  livings  must  have  cure  of  souls ;  and  the  statute 
expressly  excepts  deaneries,  archdeaconries,  chancellorships,  treasor- 
erships,  chanterships,  prebends,  and  sinecure  rectories  ;  a  dispensatioa 
in  this  case  can  only  be  granted  to  hold  one  benefice  more,  except  to 
clerks,  who  are  of  the  privy  council,  who  may  hold  three  by  dispensa- 
tion. By  the  canon  law,  no  person  can  hold  a  secQnd  incompatible 
benefice  without  a  dispensation ;  and  in  that  case,  if  the  first  is  under 
8/.  per  unnunif  it  is  so  far  void  that  tlie  patron  may  present  another 
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tied  to  have,  but  the  chaplains  (34)  of  the  lung,  and  others 
therein  mentioned,  the  brethren  and  sons  of  lotds  and 


clerk,  or  the  biibop  may  deprive  ;  but  till  deprivation,  no  advantaf^  cm 
be  tftken  bj  lapse.  But  independent  of  the  statute,  a  clergpnan  bydia- 
pensationi  mi^  hold  any  number  of  benefices,  if  they  are  all  under  Bi. 
per  mnnim,  except  the  lut,  and  then,  by  a  diipensatian  under  the  sta- 
tute, he  may  hold  one  more. 

By  the  41it  canon  of  1603,  the  two  heneficei  muit  not  be  fartbcr 
^■tant  from  e*«b  other  than  30  miles,  and  the  person  obtaining  the 
dispensation  must  atleatt  beamaaterof  artsinone  of  theuniverutiea. 
But  the  provisions  of  this  csnon  are  not  enforced  or  regarded  in  the 
temporal  courts.    3  Btati-  Sep-  96S.     See  note  14.  p.  83. 

It  had  been  doubted  whether  tlie  statute  1  Geo.  L  at.  3.  c.  10.  which 
enacts  that  all  churches,  curacies,  and  chapels  augmented  by  queen 
Anne's  bounty  shall  become  perpetual  cures  and  benefices,  had  there- 
by brought  them  under  the  statute  of  pluralities,  so  as  to  produce  the 
avoidance  of  other  livings.  But  to  remove  all  doubts  upon  that  subject  the 
36  Geo.  III.  c.  83.  has  declared  that  such  augmented  churches  and  cha- 
pels shall  be  conaidered  as  presentative  benefices,  and  that  the  license 
to  them  shall  render  other  livings  voidable  in  the  same  manner  aa  insti- 
tution U>  presentative  benefices ;  but  that  every  clergyman  should  con- 
tinue in  quiet  possession  of  any  benefices  which  he  held  in  conjunction 
with  such  augmented  cures  before  the  passing  of  that  act,  viz.  14th 
MaylTM. 

(34)  The  number  of  the  chqilains  of  the  king  and  royal  family,  who 
may  have  dispensations,  is  unlimited.  An  archbishop  may  have  eight,  - 
a  duke  and  bishop  six,  a  marquis  and  earl  five,  a  viscount  four ;  the 
chancellor,  a  baron,  and  knight  of  the  garter  three  ;  a  dutchess,  mar- 
chloneis,  countess,  and  baroness,  being  widows,  two :  the  king's  trea- 
surer, comptroUer,  secretary,  dean  of  the  chapel,  amner,  and  the 
master  of  the  rolls,  two ;  the  chief  justice  of  king's  bench,  and  warden 
of  dnque  ports,  one.  These  chi^ilains  only  can  obtain  a  dispensation 
under  the  statute. 

If  one  person  has  two  or  more  of  these  titles  or  characters  united  in 

himself^  he  can  only  retain  tbe  number  of  chaplains  limited  to  bis 

highest  degree ;  and  if  a,  nobleman  retain  his  full  number  of  chaplains, 

no  one  of  them  can  he  discharged,  so  that  another  shall  be  appointed  in 

VOL.  I.  67 
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knights  (35 )y  and  doctors  and  bachelors  of  divinity  and  law 
(36),  admitted  by  the  univerntie^  of  this  realm.  And  a 
vacancy  thus  made,  for  want  of  a  dispensation,  is  called  ces- 
sion (37).  3.  By  consecration ;  for,  as  was  mentioned 
[393]  before <i,  when  a  clerk  b  promoted  to  a  bishoprick,  aO 
his  other  preferments  are  void  the  instant  that  he  is 
consecrated.  But  there  is  a  method,  by  the  favor  of  the 
crown,  of  holding  such  living^  in  commendatn,     Commendaj 

q  page  383. 


his  room  during  his  life.  4  Co,  90.  The  king  may  present  his  ovn 
chaplains,  /.  e.  waiting  chaplains  in  ordinary,  to  any  number  of  livings 
in  the  gift  of  tlie  crown,  and  even  in  addition  to  what  they  hold  upon 
the  presentation  of  a  subject  without  dispensation  :  but  a  king's  chap* 
lain  being  beneficed  by  tlie  king,  cannot  afterwards  take  a  living  from 
a  subject,  but  by  a  dispensation  according  to  the  statute  21  Hen.  VIII. 
c.  13.  *.  29.  1  Salk.  161. 

(JiS)  This  privilege  is  not  enjoyed  by  the  brother  and  son  of  i 
baronet,  for  the  rank  of  baronet  did  not  then  exist. 

(36)  The  words  of  the  statute  are,  "all  doctors  and  bachelors  ofdi* 
"  vinity,  doctors  of  laws,  and  bachelors  of  the  law  canon."  Before  the 
reformation,  degrees  were  as  frequent  in  the  canon  law  as  in  the  civfl 
law.  Many  were  graduates  in  utroque  jurct  or  utriutque  juri*.  J.  U.  D. 
or  jur it  utrituque  doctor,  is  still  common  in  foreign  universities.  But 
Hen.  VIII.  in  the  27th  year  of  his  reign,  when  he  had  renotmced  the 
authority  of  the  pope,  issued  a  mandate  to  the  university  of  Cambridge, 
vt  nulla  legatur  palam  et  publiee  lectio  injure  canonico  eive  pontijldot  nee 
aliquit  cujutcunque  conditionis  homo  gradwn  aliquem  in  etudio  iliius  jurit 
pontificii  tutcipiat,  aut  in  eodetn  in  potterum  promoijeatur  quovis  mode- 
Stat.  Acad.  Cant.  p.  137.  It  is  prpbable  that,  at  the  ssune  time,  Oxford 
received  a  similar  prohibition,  and  that  degrees  in  canon  law  have  ever 
since  been  discontinued  in  England. 

(37)  In  the  case  of  a  cession  under  the  statute,  the  church  Is  so  far 
void  upon  institution  to  the  second  living,  that  the  patron  may  take 
notice  of  it,  and  present  if  he  pleases  :  but  there  is  great  reason  to 
think,  that  lapse  will  not  incur  from  the  time  of  institution  against  the 
patron,  unless  notice  be  given  him ;  but  lapse  will  incur  fix)in  the  time 
of  induction  without  notice.    2  Wilt,  200.    3  Burr.  1504, 
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or  eccletU  eommendata,  ii  «  living  commended  by  the  crown 
to  the  cu«  of  a  clerk^  to  hold  till  a  proper  putor  m  provided 
far  it.  This  maf  be  temporary  for  one,  two,  or  three  years  t 
or  perpetual :  being  a  kind  of  dispensation  to  avoid  the  vacancy 
of  the  living,  and  is  called  a  eommettda  rtlinere  (38).  There 
ia  also  a  eommenda  reeifiere,  which  is  to  take  a  benefice  de  novo, 
in  the  bishop's  own  gift,  or  the  gift  of  some  other  patron 
.  consenting  to  the  same ;  and  this  is  the  same  to  him  as  insti- 
tution and  induction  are  to  another  clerks.  4.  By  resig- 
nation. But  this  is  of  no  avail,  till  accepted  by  the  ordi- 
nary ;  into  whose  hands  the  resignation  must  be  made  '  (39), 
S.By  deprivation,  either,  firstjby  sentence  declaratory  in  the 


(38)  These  cammenduni  aie  now  seldom  or  never  g^ruited  to  any 
^t  tHshopi  i  ind  in  that  cue,  the  bishop  ia  mtde  commendatory  of  the 
benefice,  wUle  be  continues  bishop  of  such  adioceac,  u  the  object  is 
to  make  it  sn  addition  to  a  amill  bishoprick ;  and  it  would  be  unrea- 
sonable to  grant  it  to  a  Inihop  for  his  life,  who  fflig^t  be  translated 
afterwards  to  one  of  the  richest  sees.  See  an  account  of  the  proceed- 
ings in  the  great  case  of  commendams,  Jfo6. 140.  sod  Collier't  Ec.  Siit. 
2  vol.  p.  710. 

(39)  It  seems  to  be  clear  that  the  Inshop  may  refuse  to  accept  a 
resignation,  upon  a  sufficient  cause  fbr  his  refusal ;  but  whether  he  can 
merely  at  his  will  and  pleasure  refuse  to  accept  a  resignation  without 
sny  cause,  and  who  shall  finally  judge  of  the  sufHciency  of  the  cause, 
and  by  what  mode  he  may  be  compelled  to  accept,  are  questions  unde> 
cided.  In  the  case  of  the  Inshop  of  London  and  Fytche,  the  judges  In 
general  declined  to  answer  whether  a  bishop  was  compellable  to 
accept  a  reugnation :  one  thought  he  was  compellable  by  mandimtut, 
if  he  did  not  shew  sufficient  cause  i  and  another  observed,  if  he  could 
not  be  compelled,  he  might  prevent  any  incumbent  from  accepting  an 
Irish  bishoprick,  as  no  one  can  accept  a  biaboprick  in  Ireland  till  he 
has  resigned  all  his  benefices  in  England.  But  lord  Thurlow  seemed 
to  be  of  opinion  that  he  could  not  be  compelled,  particularly  by  tnimdat 
nuu,  from  which  there  is  no  appeal  or  writ  of  error.  See  3  Barn.  304. 
and  the  opinions  of  tbo  judges  in  Cunningham'!  Lavi  ^Simonj,  tkough 
in  reported. 
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ecclesiastical  courts^  for  fit  and  sufficient  causes  allowed  bjr 
the  common  law ;  such  as  attainder  of  treason  or  felony  % 
or  conviction  of  other  infamous  crime  in  the  king*s  courts; 
for  heresy,  infiidelity  S  gross  immorality,  and  the  like :  or, 
secondly,  in  pursuance  of  divers  penal  statutes,  which  declare 
the  benefice  void,  for  some  nonfeasance  or  neglect,  or  else 
some  malefeasance  or  crime ;  as,  for  simony  ^ ;  for  maintain- 
ing any  doctrine  in  derogation  of  the  king's  supremacy,  or 
of  the  thirty -nine  articles,  or  of  the  book  of  comnaon  prayer"; 
for  neglecting  after  institution  to  read  the  liturgy  and  arti- 
cles in  the  church,  or  make  the  declarations  against  popery^ 
or  take  the  abjuration  oath  ^ ;  for  using  any  other  form  of 
prayer  than  the  liturgy  of  the  church  of  England  » ;  or  for 
absenting  himself  sixty  days  in  one  year  from  a  benefice 
belonging  to  a  popish  patron,  to  which  the  clerk  was  pre- 
sented by  either  of  the  universities x  ;  in  all  which,  and  simi- 
lar cases*  the  benefice  is  ip90  facto  void,  without  any  forma! 
sentence  of  deprivation. 

VI.  A  CURATE  is  the  lowest  degree  in  the  church ;  being 
in  the  same  state  that  a  vicar  was  formerly,  an  officiating  tem- 
porary minister,  instead  of  the  proper  incumbent. 
[394]  Though  there  are  what  are  called  fterpetual  curacies, 
where  all  the  tithes  are  appropriated,  and  no  vicarage 
endowed,  (being  for  some  particular  reasons  »  exempted  from 
the  statute  of  Hen.  IV.)  but,  instead  thereof,  such  perpetual 
curate  is  appointed  by  the  appropriator.  With  regard  to  the 
other  species  of  curates,  they  are  the  objects  of  some  par- 
ticular statutes,  which  ordain,  that  such  as  serve  a  church 
during  its  vacancy  shall  be  paid  such  stipend  as  the  ordi- 
nary thinks  reasonable,  out  of  the  profits  of  the  vacancy} 
or,  if  that  be  not  sufficient,  by  the  successor  within  fourteen 

s  Dyer.  108.    Jenk.  310.  i  Geo.  I.  c.  0. 
'    t  Fitz.  Abr.  t.  Trial.  54.  x  Stat.  1  EIJx.  c.  1, 

V  Stat.31Eliz.c6.  12Ann.cl2.  y  Stat  1  W. and  M.  e.  Sd. 

u  Stat  1  Eliz.  c  1  and  S.  13  Eliz«  c.  13.  z  0  Rep.  29, 30. 

w  Sut.  13  Eliz,  c.  12.    14  Car.  II.  c.  4.  a  iBura.  cccL  law.  437. 
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days  after  he  takes  possesuon  >  t  snd  thnt,  If  any  rector  or 
vicar  nonuDates  a  curate  to  the  ordinary  to  be  licensed  to 
serve  the  cure  in  his  absence,  the  ordinary  shall  settle  his 
stipend  under  his  hand  and  sealt  not  exceeding  50^  fter 
annum,  nor  less  than  30f.  and  on  ^ure  of  payment  may 
sequester  the  profits  of  the  benefice  ^  (40). 

■  Stu.liIIco.TnLe.II.  bSUt.UAna.n.l.c.U. 


(40)  It  wu  pronded  in  1603,  by  canon  33,  that  If  x  bUhop  ordains 
■ny  person  not  prorided  with  tome  ecclesiutical  prefennent,  except  a 
fellow  OT  ch^>lain  of  a  college,  or  a  muter  of  art!  of  Gve  yean  Rtanding, 
who  lirei  in  the  university  at  hii  own  expense,  he  shall  support  him 
till  he  shall  prefer  him  to  aliving.  3  Bum.  Et.  L.  38.  And  the  bishops, 
before  they  confer  orders,  require  either  proof  of  such  a  title  as  is 
described  by  the  canon,  or  a  certificate  from  some  rector  or  vicar,  pro- 
mising  to  employ  the  candidate  for  orders  bana  Jide  as  a  curate,  and  to 
grsnt  hin  a  catsin  sllowsnce,  tiU  he  obtains  some  ecdesissticsl  pre- 
lerment,  or  shall  be  removed  for  some  fault.  And  id  a  case  where  the 
rector  of  St.  Ann's,  We  stnunster,  gave  such  a  tide,  and  afterwards  dis- 
missed his  curate  trithouL  assigning^  any  cause,  the  curate  recovered, 
in  sn  action  of  assumpsit,  the  same  salary  for  the  time  after  his  dismis- 
non  which  be  had  recMved  before.  Cinp.  AST.  And  when  the  rector 
had  Tseated  St.  Ann's,  by  accepting  the  living  of  Rochdale,  the  curate 
farou^t  another  action  to  recover  his  salary  since  the  rector  lefl  St. 
Ann's  J  but  lord  Mansfield  snd  the  courtheld,  that  that  action  could  not 
be  maintained,  and  that  these  titles  are  only  Innding  upon  those  who 
give  them,  while  they  continue  incumbent  in  the  church  for  which 
such  curate  is  appidnted.    Doug.  \ST. 

The  36  Geo.  111.  c.  83.  has  given  a  power  to  the  bishop  or  ordinary 
to  grant  an  allowance  not  exceetUng  7Sl.  to  any  curate,  who  shall  be 
emfieyrd  by  any  rector  or  vicar,  or  by  any  curate  or  incumbent  of  any 
church  or  chapel,  which  has  been  augmented  by  queen  Ann's  bountj, 
or  by  the  curate  or  Incumbent  of  any  perpetual  curacy,  although  it  has 
not  been  so  augmented. 

And  where  a  rector  or  vicar  does  not  reside  four  months  in  the  year 
at  least,  the  toshop  or  ordinary  may  grant  the  use  of  the  rectory  or 
vicarage  house  with  the  gsrden  and  stalde  for  one  year  to  the  curate 
for  his  actual  residence  in  it.    Or  he  may  grant  him  15/,  a  year  in  lieu 
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Thus  much  of  the  clergy,  properly  so  called.  There  are 
also  certain  inferior  ecclesiastical  officers  of  whom  the  com- 
mon law  takes  notice ;  and  that,  principally*  to  assist  the 
ecclesiastical  jurisdiction,  where  it  is  deficient  in  powers.  On 
which  ofEcers  I  shall  make  a  few. cursory  remarks. 

VII.  Churchwardens  are  the  guardians  or  keepers  of 
the  church,  and  representatives  of  the  body  of  the  parish  c. 
They  are  sometimes  appointed  by  the  minister,  sometimes 
by  the  parish,  sometimes  by  both  together,  as  custom  directs. 
They  are  taken,  in  favor  of  the  church,  to  be  for  some  pur- 
poses a  kind  of  corporation  at  the  common  law ;  that  is,  they 
are  enabled  by  that  name  to  liave  a  property  in  goods  and 
chattels,  and  to  bring  actions  for  them,  for  the  use  and  profit 
of  the  parish.  Yet  they  may  not  waste  the  church  goods,  but 
may.t;^:vamoved  by  the  parish,  and  then  called  to  account  bjr 
action, at  the  common  law ;  but  there  is  no  method  of  calling 
them  to  account,  but  by  first  removing  them  ;  for  none  can 
legally  do  it,  but  those  who  are  put  in  their  place. 
{[395]  As  to  lands,  or  other  real  property,  as  the  church, 
church-yard,  Is^c.  they  have  no  sort  of  interest 
therein ;  but  if  any  damage  is  done  thereto,  the  parson  only 
or  vicar  shall  have  the  action.  Their  office  also  is  to  repair 
the  church,  and  make  rates  and  levies  for  that  purpose: 

c  In  Sweden  they  bare  sirailar  olRoec^  whom  they  caU  kUniimoanandet.  StSemhook.  L  3.  e.T. 


of  the  rectory  or  vicarage  house.  The  grant  of  the  house  he  has  power 
to  renew,  and  at  any  time  he  may  revoke  it,  and  he  may  annex  to  it 
such  conditions  as  he  shall  think  reasonable.    If  the  curate  refuses  t» 
give  up  possession  at  the  determination  of  the  grant,  he  shaU  forfeit  to 
his  rector  or  vicar  aU  the  stipend,  which  shaU  be  or  become  due  tohiin« 
and  50/.  besides.    And  the  ordinary  has  power  to  license  any  curate, 
who  shall  be  employed  by  any  rector,  vicar,  or  otlier  incumbent  of  a 
parish  church  or  cliapel,  although  no  nomination  shall  have  been  made 
to  him  for  that  purpose  ;  or  he  may  revoke  his  license,  or  remove  any 
curate  for  a  reasonable  cause,  but  subject  to  an  appeal  to  tlie  arch* 
bishop  of  the  province,  to  be  determined  in  a  summary  manner. 
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but  these  are  recoverable  only  in  the  ecclesiastical  court. 
They  are  also  joined  with  the  overseers  in  the  care  and  main* 
tenance  of  the  poor.  They  are  to  Ievy<i  a  shilling  forfeiture 
en  all  such  as  do  not  repair  to  church  on  Sundays  and  holi- 
days, and  are  empowered  to  keep  all  persons  orderly  while 
there ;  to  which  end  it  has  been  held  that  a  churchwarden 
may  justify  the  pulling  off  a  man's  hat,  without  being  guilty 
of  either  an  assault  or  trespass*.  There  are  also  a  multitude 
of  other,  petty  }>arochial  powers  committed  to  their  charge 
by  divers  acts  of  parliament ^ 

VIII.  Pahibh  clerks  and  sextons  are  also  regarded  by  the 
common  law,  as  persons  who  have  freeholds  in  their  offices; 
and  therefore  though  they  may  be  punished,  yet  they  cannot 
be  deprived,  by  ecclesiastical  censures^.  The  parish  clerk 
was  formerly  very  frequently  in  holy  orders,  and  some  are 
so  to  this  day.  He  is  generally  appointed  by  the  incum- 
bent,  but  by  custom  may  be  chosen  by  the  inhabitants;  and 
if  such  custom  appears,  the  court  of  king's  bench  will  grant 
a  mandamuM  to  the  archdeacon  to  swear  him  in,  for  the  esta- 
blishment of  the  custom  turns  it  into  a  temporal  or  civil 
right''. 


CHAPTER  THE  TWELFTH. 

OF  THE  CIVIL  STATE. 

X  HE  lay  part  of  his  majesty's  subjects,  or  such  of  tht 
people  as  are  not  comprehended  under  the  deaommatiofl  of 
clergy,  may  be  divided  into  three  distinct  states,  the  diil, 
the  military,  and  the  maritime. 

That  part  of  the  nation  which  foils  under  our  first  inl 
most  comprehensive  division,  the  civil  state>  includes  tH 
orders  of  men  from  the  highest  nobleman  to  the  meannt 
peasant,  that  are  not  included  under  either  our  former  diTi- 
sion,  of  clergy,  or  under  one  of  the  two  latter,  the  nulitary 
and  maritime  states:  and  it  may  sometimes  include  indiri- 
duals  of  the  other  three  orders;  since  a  nobleman,  a  knighti 
a  gentleman,  or  a  peasant,  may  become  either  a  divine,  i 
soldier,  or  a  seamah. 

Thb  civil  state  consists  of  the  nobility  and  the  commcn- 
alty.  Of  the  nobility,  the  peerage  of  Great  Britidn,  or  lords 
temporal,  as  forming  (together  with  the  bishops)  one  of  tlie 
supreme  branches  of  the  legislature,  I  have  before  sufiicieDtlf 
spoken :  we  are  here  to  consider  them  according  to  their 
several  degrees,  or  titles  of  honor. 

All  degrees  of  nobility  and  honor  are  derived  from  the 
king  as  their  fountain* :  and  he  may  institute  what  new  tidei 
he  pleases.  Hence  it  is  that  alt  degrees  of  nobility  aie  not  of 
equal  antiquity.  Those  now  in  use  are  dukes,  marquesses, 
earls,  viscounts,  and  barons'*. 
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I.  A  ibiif,  tboBgh  he  be  irith  u>,  in  respect  ef  tua  title  of 
BoUlkyi  infierior  in  point  of  antiquity  to  many  otben,  yet  is 
VUperiiff  to  all  of  tttem  in  rank ;  his  being  the  first  title 
of  dignity  after  the  royal  &niily<.  Among  the  Saxons  [397} 
tha  Latin  name  of  duketj  ducei,  is  very  Irequent,  and 
wgwified,  as  aramg  the  Romans,  the  commandcra  or  leaders 
«f  their  armiea,  wtiom  in  their  own  language  they  called 
ptpaso^d;  and  in  the  laws  of  Henry  I.  (as  translated  by 
Lombard)  we  find  them  called  heretotUi.  But  after  the  Koi^ 
man  UHtqueat,  which  changed  the  military  polity  of  the  Dstion, 
4he  kings  themsalTCS  continuing  for  many  gencretionB  duJcM  of 
Normandy,  they  would  not  honor  any  subjects  with  the  title 
of  duke,  till  the  dme  of  Edward  III ;  who,  clainung  to  be  king 
«f  Ffanccf  and  tberdiy  toaing  the  ducal  in  the  royal  dignity  (l), 
ia  the  elcveMh  year  of  his  reign  created  his  son,  Edward  the 
black  prinpe,  duke  of  Cornwall :  and  many,  of  the  royal  &mUy 
espedally,  w«e  afterwards  ruaeo  to  the  like  honor.  However^ 
In  the  rMgn  ttf  <)uecn  EUsabeth,  ^. /).  IsfS*,  the  whole  order 
becune  utterly  extinct ;  but  it  was  revired  about  fifty  yean 
afterwards  by  her  successor,  who  was  remarkably  prodigal 
of  honors,  m  the  person  of  George  Villiers  duke  of  fiuck- 
inghun. 

•  GaBtal.BiiMB.tfC.vtfii(K  ia.l«i.t.1.U. 

dlkbltappumlTlslndltaBAai^        e  CMmtea.  Brim,  ar.  ir^im.  1pil^«, 


(1)  Tlus  reuon  is  not  very  sitisfsctory,  and,  in  fact,  this  order  of 
BOtnli^  was  created  before  Edwud  SMUined  the  title  of  king  of 
Frsnce.  Dr.  Henry,  in  hu  eicellent  hiitory  of  En^and,  infonni  ui, 
thrt  "about  a  year  before  Edwud  III.  unimcd  the  title  of  king 
"of  FHnce,  he  introduced  a  new  order  of  notdli^,  to  inflame  the 
«  militaty  aidor  ud  mlutioii  of  hii  eirii  and  btroiu,  by  creating:  his 
•'  eldest  son  prince  Edward  dnke  of  ComwalL  TUi  was  done  witta 
"  grert  tolemnity  in  fyi  partiameot  at  WcatnlnsUr,  March  17,  J.  O. 
"  I33rr  An.  Sitt.  8  rol.  135.  Bro.  •dition.  Sec  «■>,  p.  334. 
note  10. 
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2.  A  marqutBay  marchioy  is  the  next  degree  of  nobffity.  His 
office  formerly  was  (for  dignity  and  duty  were  never  separated 
by  our  ancestors)  to  guard  the  frontiers  and  limits  of  the  king- 
dom ;  which  were  called  the  marches,  from  the  teutonic  word, 
marchcj  a  limit :  such  as,  in  particular,  were  the  marches  of 
Wales  and  Scotland,  while  each  continued  to  be  an  enemy's 
country.  The  persons,  who  had  conmiand  there,  were  called 
lords  marchers,  or  marquesses ;  whose  authority  was  abolished 
by  statute  27  Hen.  VHI.  c.  27 :  though  the  title  had  long  befoit 
been  made  a  mere  ensign  of  honor ;  Robert  Vere,  eaii  of  Oxlbidi 
being  created  marquess  of  Dublin,  by  Richard  II.  in  the  eighth 

year  of  his  reign  f. 
[398]         3.  An  earl  is  a  title  of  nobility  so  ancient,  that  its 
original  cannot  clearly  be  traced  out      Thus  muck 
seems  tolerably  certain :  that  amimg  the  Saxons  they  are  called 
eaidormenj  quasi  elder  men,  signifying  the  same  as  aemor  or 
senator  among  the  Romans ;  and  also  •cfdrcmen^  because  they 
had  each  of  them  the  civil  government  of  a  several  divisioo  (x* 
shire.     On  the  irruption  of  the  Danes,  they  changed  the  name 
to  eorlesy  which,  according  to  Camden  s,  signified  the  same  in 
their  language.     In  Latin  they  are  called  conutes  (a  tide  first 
used  in  the  empire)  from  being  the  king's  attendants  ;  ^  a  aode- 
^  tate  nomen  sumflaerunty  regea  tmm  talea aibi  aaaociant^**  After 
the  Norman  conquest  they  were  for  some  time  called  counts  pr 
counteea^  from  the  French ;  but  they  did  not  long  retain  that 
name  themselves,  though  their  shires  are  from  thence  called 
counties  to  this  day.      The  name  of  earla  or  comxtea  is  now 
become  a  mere  title,  they  having  nothing  to  do  with  the  govern- 
ment of  the  county ;  which,  as  has  been  more  than  once  observ- 
ed, is  now  entirely  devolved  on  the  sheriff,  the  earl's  deputy, 
or  vicc'Comea,      In  wpts  and  commissions,  and  other  formal 
instruments,  the  king,  when  he  mentions  any  peer  of  the 
degree  of  an  earl,  usually  styles  him,  <<  trusty  and  well  beloved 
«  cotmn ;"  an  appellation  as  ancient  as  the  reign  of  Henry 
IV  :   who  being   either  by  his  wife,    his  mother,  or   his 

fsInsL5.  h  Bnetoii.  L  L  c  S.    F1et.Lt.c5. 

%  Britaa.  tit,  triinct. 
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auten,  actually  related  or  allied  to  erery  earl  then  in  the 
kingdom,  artfully  and  constantly  ackowledged  that  connec- 
tion in  all  his  letters  and  other  public  acts  :  from  whence  the 
uaage  has  descended  to  his  successors,  though  the  reason  has 
long  ago  failed. 

4.  The  name  of  vice-tomea  or  vitcount  (3)  was  afterwards 
made  use  of  as  an  arbitrary  title  of  honor,  without  any  shadow 
of  office  pertaining  to  it,  by  Henry  the  sixth;  when,  in  the 
eighteenth  year  of  his  reign,  he  created  John  Beauinont  a 
peer,  by  the  name  of  viscount  Beaumont,  which  was  the  first 
instance  of  the  kind  ■. 

5.  A  iaron't  is  the  most  general  and  universal  title  of 
nobility ;  for  originally  every  one  of  the  peers  of  superior 
rank  had  alao  a  barony  annexed  to  his  other  titles^  (3).    But 


(2)  These  Latin  and  French  words  tie  the  same  u  aheriffin  EngtMi. 
This  prove*  the  high  respect  that  was  shewn  to  this  ofEcer  in  ancient 
times,  for  bis  name  alone  wm  thought  ui  honorable  title  of  nolnlity. 
See  note  8.  p.  346. 

(3)  At  the  time  of  the  conquest,  the  temporal  nobility  contistedonly  of 
earls  and  barons ;  and  by  whatever  right  the  earls  and  the  initreii  de^y 
before  that  time  might  have  attended  the  great  council  of  the  nation,  it 
abundantly  appears  that  thej  afterwards  sat  in  the  feudal  parliament  in 
the  character  of  barons.  It  has  been  truly  said,  that,  for  some  time  after 
the  conquest,  wealth  was  the  only  nobility,  as  there  was  litde  penonat 
property  at  that  time,  and  a  right  to  a  seat  in  parliament  was  entirely 
territorial,  or  depended  upon  the  tenure  of  landed  property.  Ever  since 
the  conquest,  it  has  been  true,  that  all  land  is  held  either  immediately 
or  mediately  of  the  king;  that  is,  either  of  the  king  himself,  urotm 
tenant  of  the  king,  or  it  might  be  after  two  or  more  subinfeudations. 
And  it  was  also  a  general  principle  in  the  feudal  syatem,  that  every 
tenant  of  land,  or  land  owner,  bad  both  a  riglit  and  obligation  to  attend 
the  court  of  his  immeiliate  luperior.  Hence  everj  tenant  in  eapite,  i.  e.  , 
the  tenant  of  the  king,  was  at  the  same  time  entitled  and  bound  to 
attend  the  king's  court  or  parliament,  bein^  the  great  court  baron  of 
the  nation. 
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h  hcdi  soittetifiies  happened  that  whbn  ah  andent  baron  hdk 
been  ndsed  to  a  new  degree  of  peerage^  m  the  cowne  of  4 


It  will  not  be  necessary  for  me  here  to  enlarge  farther  upon  the  ori- 
ginal princi|>les  of  the  feudal  S3r8tem»  and  upon  the  origin  of  peerage; 
but  I  shall  briefly  abridge  the  account  which  Selden  has  giiren  in  the 
second  part  of  his  Tides  of  Honor,  c.  5.  beginnihg  at  ^le  ITlh  beetioi^ 
being  perhaps  the  clearest  and  most  satisfactory  that  can  be  fbond.  Bt 
divides  the  time  from  the  conquest  into  three  periods :  1.  From  tk 
conquest  to  the  latter  end  of  the  reign  of  king  John.   3.  From  that  tisK 
to  the  11th  of  Richard  II.    3.  From  that  period  to  the  time  he  u  vrit. 
mg,  which  may  now  be  extended  to  the  present  time.     In  the  £r^ 
period,  all,  who  held  anyquantity  of  land  of  the  king,  had,  widioutdii- 
tinction,  a  right  to  be  summoned  to  parliament ;  and  this  right  beof 
confined  solely  to  th^  king^s  tenants,  of  consequence  sU  tiie  peers  of 
parliament  during  that  period  sat  by  rirtue  of  tenure  and  a  writ  of  fVB- 
mons. 

In  the  beghming  of  the  second  period,  that  is»  in  the  last  year  of  tkc 
reign  of  king  John,  a  distinction,  very  important  in  its  consequencei, 
(for  it  eventually  produced  the  lower  house  of  parliament,)  was  intro- 
duced, viz.  a  division  of  these  tenants  into  grater  and  lesser  barons :  fiv 
king  John  in  his  magna  eharta  dtclurcs, /adetniu  Mummmteri  ttrduefii- 
9^>oif  episcopoi,  abbatetf  comitegf  et  majoret  bttrone*  regni  *^gillath^  fa 
Uttras  nottragf  et  pnetereajacienuu  summoneri  in  gencrali  per  vicewmita 
et  baliivct  nottro*  omntt  alio*,  qui  in  capite  tenent  de  no6is  ad  eertum  (fiflSv 
&c.  See  Bl.  Mag.  Ch.  Job.  p.  14.  It  does  not  appear  that  it  ever  vm 
ascertained  what  constituted  a  greater  baron,  and  it  probaMy  was  kfl 
to  the  king*s  discretion  to  determine ;  and  no  great  inconvenience  oookl 
have  resulted  from  its  remaining  indefinite,  for  those  who  had  not  the 
honor  of  the  king's  letter,  would  have  what  in  efiect  was  equivalent,  a 
general  summons  from  the  sheriff.  But  in  this  second  period  tenure 
began  to  be  disregarded,  and  persons  were  summoned  to  the  paifii- 
ment  by  writ,  who  held  no  lands  of  the  king.  This  continued  to  be  tlie 
case  tiU  the  11th  of  Rich.  II.  when  the  practice  of  creating  peers  by  let- 
ters patent  first  commenced. 

In  that  year  John  de  Beauchamp,  steward  of  the  household  to  Ridi. 
II.  was  created  by  patent  lord  Beauchamp  baron  of  Kidderminster  in 
tail  male;  and  since  that  time  peerages  have  been  created  both  by  writ 
and  patent,  without  any  regard  to  tenure  or  estate. 
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fcw  genantiant  tin  two  ttttes  bkn  deKcnded  diffenntlr ; 
•oe  ptAspa  to  the  male  deacendantst  ths  other  to  the  bcin 
^nenl  t  wfaerebjr  th«  earldom  or  other  BuperlOT  title  hath 
mbuated  irithout  a  b«raaf :  uai  thore  ore  also  modem 
I,  where  earts  and  Tlicounts  have  beea  created  with- 
f  a  baroDj  to  their  other  hmrars  t  so  that  now 
the  rule  doth  not  hold  unirertallf ,  that  ail  peers  arc  baroM. 
The  Diiginal  and  intiquitj  of  baronies  hare  eccasioaed  great 
Inqoiries  among  our  English  antiquaries.  The  mostpcoba- 
ble  opinion  seems  to  foe,  that  the^  were  ttie  same  with  our 
present  lords  of  manors  ;  to  which  the  name  of  court  baron 
(irtiich  is  the  lord's  couH,  and  inddent  to  every  manor)  gives 
amne  countenance  <4).  It  may  be  collected  from  king  John's 
magtu  rariai,  that  origioalljr  all  lords  of  manors,  or  barons^ 
that  held  of  tbe  king  iff  atfdiet  bad  seata  in  the  great  council 
or  pariiament :  till  about  the  reign  of  that  prince  the  conflux 
of  them  became  so  large  and  troublesome,  that  the  king  was 


The  king**  preiogatiTe  of  crettinE  peen  by  patent  mty  teem  a  great 
nnafadoB,  or  a  triolation  ef  the  original  principle!  of  the  tyitem  (  yet 
it  u  one  of  thote  great  cbuiges,  which  ue  pn>duced  at  the  fint  by  a 
gentle  deviation  from  the  former  practice.  For  though  this  prerogatiTe 
wu  not  gruited  to  the  king  by  the  exprcM  wttbority  of  parliament,  yet 
k  WM  obtained  by  it*  acqviMcence  j  for  I  have  been  BHUrcd  ty  Hr. 
Townshend)  the  Windsor  hcrdd,  a  gcntleiBan  well  acquainted  with 
llua  aubject,  that  patents  of  noUli^  in  ancient  times  geaerally  stated, 
either  thtt  the  patent  wai  granted  l>y  the  assent  of  parliunefit,  or,  if 
granted  in  the  vacation,  they  stated  such  ipecial  reason*  why  the  peer 
was  created,  a*  it  might  be  presumed  would  afterward*  meet  with  the 
qiprabation  of  the  piriiainent. 

(4)  Lords  of  manor*,  who  had  grantsd  to  othen  by  anbinfeiidatioQ 
part  of  that  estate  which  they  held  of  the  king,  would  neceassrily  be 
haronsi  but  it  does  not  follow  conversely  that  a  baron  ws*  of  necessity 
a  lord  of  a  manor  i  for  the  king's  tenant,  who  ret«ned  all  the  estate 
granted  him,  and  alienated  no  part  of  it,  would  certainly  be  as  com- 
plete a  bacon  sa  s  lord  of  a  maaor. 
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obliged  to  divide  them,  and  summm  only  ti>e  greater  barons 
in  peraoD ;  leaving  the  small  ones  to  be  rammooed  by  the 
■beriff,  and  (as  it  is  said)  to  ut  by  represenUtion  in  aoother 
house ;  which  gave  rise  to  the  separation  of  the  two  bouses 
of  parUamenf".  By  degrees  the  title  came  to  be  confined 
to  die  greater  barons,  or  lords  of  pariiament  only ;  nnd  there 
were  no  other  barons  among  the  peerage  but  snch  as  were 
summoned  by  writ,  in  respect  at  the  tenare  of  their  lands  or 
baronies,  till  Richard  the  second  first  made  it  a  mere  title 
of  honor,  by  conferring  it  on  divers  persons  by  his  letten 
patent ". 

Having  made  this  short  inquiry  into  the  ori^nal  of  our 
Several  degrees  of  nobility,  I  shall  next  conuder  the  manner 
in  which  they  may  be  created.  The  right  of  peerage  seemi 
to  have  been  originally  territorial ;  that  is,  annexed  to  lands, 

honors,  castles,  manors,  and  the  like,  the  proprietors 
[400j    and  possessors  of  which  were  (in  right  of  those 

estates)  allowed  to  be  peers  of  the  realm,  and  were 
summoned  to  parliament  to  do  suit  and  service  to  their  sore' 
i-eign :  and,  when  the  land  was  alienated,  the  dignity  paued 
with  it  as  appendant.  Thus  the  bishops  still  sit  in  the  house 
of  lords  in  right  of  succession  to  certain  ancient  baronies 
annexed,  or  supposed  to  be  annexed,  to  their  episcopal  Iands°: 
and  thus,  in  1 1  Hen.  VI,  the  possession  of  the  castle  of 
Arundel  was  adjudged  to  confer  an  earldom  on  its  possessor'. 
But  afterwards,  when  alienations  grew  to  be  frequent,  the 
dignity  of  peerage  was  confined  to  the  lineage  of  the  partf 
ennobled,  and  instead  of  territorial  became  persona].  Actual 
proof  of  a  tenure  by  barony  became  no  longer  necessary  to 
constitute  a  lord  of  parliament ;  but  the  record  of  the  writ  of 
summons  to  him  or  his  ancestors  was  admitted  as  i  sufficient 
evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  op  by  patent :  for 
those  who  claim  by  prescription  must  suppose  either  a  writ  or 

mCrili.Mrt.Drndi.c.].  SrU.lil.irf'bim.l.t.tl.        •GIb.Lt.c.  I. 
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patent'imde  to  their  anccBtsrs ;  though  by  length  of  time  it  is 
lost.  The- creation  by  writ,  ot  the  king's  letter,  is  a  summons 
to  attend  the  house  of  peers,  by  the  style  and  title  of  that  baroay, 
which  the  king  is  pleased  to  confer :  that  by  patent  is  a  royal 
grant  to  a  subject  of  any  dignity  and  degree  of  peerage.  The 
treatim  by  writ  is  the  more  anuent  way ;  but  a  roan  is  not 
ennobled  thereby,  unless  he  actually  take  bis  seat  io  the  house 
of  lords :  and  some  are  of  opinion  that  there  must  be  at  least 
•wo  writs  of  summons,  and  a  sitting  in  two  distinct  parliaments, 
to  evidence  an  hereditary  baronyi:  andtfaerefbre  the  moat  usual, 
hecaiue  the  surest,  way  ia  to  grant  the  dignity  by  patent,  which 
enures  to  a  man  and  his  heirs  according  to  the  limitatituM 
thereof,  though  he  never  himself  makes  use  of  if.  Yet  it 
ifl  frequent  to  call  up  the  eldest  son  of  a  peer  to  the  house  of 
lords  by  writ  of  summons,  in  the  name  of  his  Other's  barony : 
because  in  that  case  there  is  no  danger  of  his  children's 
losing  the  nobility  in  case  he  n^ver  takes  his  seat ;  for  they  will 
mcoud'to  thdr  grandfather  (3).  Creation  by  writ  has 
also  one  advantage  over  that  by  patent :  for  a  person  [401] 
created  by  writ  holds  the  dignity  to  him  and  M»  hart, 
without  any  words  to  that  purport  in  the  writ  (6) ;  but  in 

^{MlL'b.lH.  r  Co.  Lilt.  10. 


(5)  And  where  the  rather**  buony  u  limited  by  patent  to  him  uid 
the  heirs  male  of  hi*  body,  and  liis  ddeit  ion  ii  called  up  to  the 
JiMise  of  lords  hy  writ  with  the  title  of  thi*  bftrony,  the  writ  in  this 
Oftie  will  not  create  a  fee  or  a  general  estate  tail,  so  as  to  make  a 
ftmale  capable  of  inheriting  the  title,  but  upon  the  death  of  the  father 
4he  two  titles  unhe,  or  became  one  and  the  same.  Case  of  the  claim 
to  the  barony  of  Sidney  of  Pensburft  disallowed.  Dom.  Prat.  17 
ymu  1782. 

'  (6)  Though  this  i*  the  authority  of  lord  Coke,  it  is  now  understood 
to  be  erroneous ;  a  creation  by  writ  doea  not  confer  a  fee-aimple  in  the 
dde,  bat  oidy-an  estate  tail  general  \  for  every  claimant  of  the  title  mu-it 
lie  descended  liVm  the  person  first  ennobled.    1  Wtoild,  37. 
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lettert  pttnt  there  nraac  he  woids  lo  direct  tine  iohetitaiice, 
cbe  the  dignity  enures  ooljr  to  the  grantee  6ir  life*.  Fcr 
a  ^an  or  woman  majr  be  created  nobk  for  their  oim  lira, 
and  the  dignitf  not  descend  to  their  heirs  at  aUt  or  desccaii 
oiilj  to  some  particidar  hdrs :  as  where  a  pe«ra|pe  is  Uoutel 
to  a  many  and  the  heirs  male  of  his  body  hy  Ktiaahefh  im 
present  lady^  and  not  to  such  heirs  by  any  fanner  or  fiitape 
wife. 

Let  us  next  take  a  view  of  a  few  of  the  printtpal  iacidenli 
attending  the  nobiUtyt  exclusive  of  their  capacjKty  a»  memben 
cf  parliamentf  and  as  hereditary  counsettors  of  the  crawns  M 
of  which  we  have  befiore  considered.  And  first  we  mml 
observe^  diat  in  criminal  cases  a  nobleman  shall  be  tried  by  Iv 
peers  (7).  The  great  are  always  obnoxious  to  popular  enyj: 
were  they  to  be  judged  by  the  peoplC)  they  might  be  ii 
danger  from  the  prejudice  of  ,their  judges ;  and  wcmld  molt- 
over  be  depiived  of  the  privilege  of  the  meanest  aubjects,  thtf 
of  being  tried  by  their  equals,  which  b  secured  to  aB  tk 
realm  by  magna  carta^  c.  99.  It  is  said^  that  thia  does  not 
extend  to  bishops:  who,  though  they  are  lorda  of  paiiia> 
ment,  and  sit  there  by  virtue  of  their  baronies  which  thcf 
hold  jure  ecclesiaej  yet  are  not  ennobled  in  blood  (8),  and  caD- 
sequently  not  peers  with  the  nobility  <•    As  to  peeresses  that 

•  Co.LitLO.lA.  t3lMt30,3L 

(7)  A  nobleman  is  tried  by  his  peers  only  in  tretson  and  fdony,  ad 
misprision  of  the  same ;  but  in  all  misdemeanorsy  as  libels,  riots,  per 
jury,  conspiracies,  &c.  he  is  tried  Hke  a  commoner  by  a  jury.  3  te> 
30.     2  JSTatDi.  4^. 

(8)  It  has  always  appeared  to  me  that  the  reason  given  in  the  book^ 
why  Inshops  should  not  be  tried  in  pariiament  lake  the  temporal  lor^ 
viz.  because  they  are  not  ennobled  by  blood,  or,  as  Selden  exprestts  k, 
because  their  honor  is  not  inheritable  CS^-  "*  i^^o^.  c  1.),  ia  ui^^dt- 
factory  and  «ven  trifling. 

If  this  reason  has  any  operation,  why  fhould  it  not-  be  ^xtfnMt 
and  deprive  them  of  ijl  the  rights  of  peerage)     A  peer  may  be 
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vu  no  precedent  for  their  trud  when  sccuaed  of  treaBon  or 
felony,  till  after  Eleanor  dutchess  of  Gloucester,  wife  to  the 
lord  protector,  was  accused  of  treoMm  and  found  guilt'f  of 
witchcraft,  in  an  ecclesiastical  synod,  through  the  intrigues 
of  cardinal  Beaufort.  This  very  extraordinary  trial  gave  occa- 
sion to  a  special  statute,  30  Hen.  VI.  c.  9.  which  declares* 
the  law  to  be,  that  peeresses,  either  in  their  own  right  or  by 
marriage,  shall  be  tried  before  the  same  judicature  as  other 
peers  of  the  realm.  If  a  woman,  noble  in  her  own  right* 
marries  a  commoner,  she  still  remains  noble  (9),  and  shall 
be  tried  by  her  peers :  but  if  she  be  only  noble  by  marriage) 
then  by  a  second  marriage  with  a  commoner,  she  loses  her 
dignity ;  for  as  by  marriage  it  is  gained,  by  marriage  it  is  also 
loat'(IO).    Yet  if  a  dutchess  dowser  marries  a  baron,  she 

>  Um.TW.  llBR.M.aRep  A  SumlCP.C.  US.  t  D)m.  n.  Co.Iin.  U. 


crested  bf  patent  for  hi*  own  life  only ;  and  it  cannot  be  uippoted  that 
such  a  nobleman  would  not  be  entitled  to  a  Uial  by  hi*  peer*  in  parlia- 
ment. If  there  vere  any  uial*  of  biihop*  by  a  jury  in  remote  times, 
the  lushops  could  not  have  demanded  a  trial  in  parliament  without 
admitting- themielTeB  lubject  to  a  temporal  jurisdiction,  irom  which 
iht  clergy  in  ancient  times  claimed  a  total  exemption.  Hence  it  may 
be  conjectured  the  bishops  have  lost  their  ri^t  to  be  tried  in  parlia- 
ment, thoD^  only  two  instances  can  be  found  of  their  bein|f  tried  by  a 
juiy,  «i«.  those  of  srch-biibop  Cranmer  and  bishop  Fisher.  3  Monk. 
596. 

(9)  But  she  communicates  no  rank  or  title  to  her  husband.  Sarg, 
to.  Litt.  326.  i.    There  have  been  claims,  and  these  are  supported  l^ 

'  authorities,  by  a  busbsnd  after  issue  to  sssume  the  title  of  hi*  wife's 
dignity,  and  after  her  death  to  retain  the  same  as  tenant  by  the  cour- 
tesyi  but  from  Mr.  HirgraTe's  statement  of  this  subject,  in  Cc  Litt. 
29.  A.  n.  1.  there  is  no  ptobatnlity  that  such  a  claim  would  now  be 
allowed. 

(10)  Tet  she  i*  commonly  called  and  addressed  by  the  s^le  and  title 
which  she  bora  before  her  second  morrisge,  but  this  is  only  by  cour-' 
tesy ;  is  the  daughter*  of  dukea,  marqnissest  and  caris  are  usual^ 

vol..  I.  69 
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continues  a  dntchess  still ;  for  sll  the  nobility  are  flare*,  utd 
therefore  it  is  no  degradation''.  A  peer,  or  peeress,  (either 
in  her  own  right  or  by  marriage,)  cannot  be  arrested  in  citU 
cues*  I  and  they  have  also  many  peculiar  privileges  annexed 
to  their  peerage  in  the  course  of  judicial  proceedings.  A 
peer,  sitting  in  judgment,  ^ves  not  his  verdict  upon  oath, 
like  an  ordinary  juryman,  but  upon  his  honor*:  he  answen 
also  to  bills  in  chancery  upon  hi*  honor,  and  not  upon  fab 
oath* ;  but  when  he  is  examined  as  a  wimess  either  in  cini 
or  criminal  cases,  he  must  be  sworn'  (II):  for  the  respect 
which  the  law  shews  to  the  honor  of  a  peer,  does  not  extend 
so  Cu-  as  to  overturn  a  settled  maxim,  that  in  judieio  mm 
eredilur  niti  juratU  *.  The  honor  of  peers  is  however  » 
highly  tendered  by  the  law,  that  it  is  much  more  pensl 
to  spread  false  reports  of  them  and  certain  other  great 
officers  of  the  realm,  than  of  other  men :  scandal  agatiul 
them  being  called  by  the  peculiar  name  of  teanda/um  mag- 
natum,  and  subjected  to  peculiar  punishments  by  divert 
ancient  statutes'. 

A  PEER  cannot  lose  his  nobility   but  by  death  or  sttun- 
der  i  though  there  was  an  instance  in  the  reign  of  Edward 

a  *  Inn.  n).  j  Smik.  (It. 
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■ddrmed  b;  the  title  of  lidy,  thou^  in  law  they  are  commoners,  tt 
a.  writ  of  partition  brou|;ht  by  Ralph  Haward  and  lady  Ann  Powes  Hi 
wife,  the  court  held  that  it  was  a  misnomer,  and  that  it  ought  to  hare 
been  by  Ralph  Howard  and  Ann  hia  wife,  late  wife  of  lord  Powet 
deceaud.     Dftr,  79. 

(ll)lf  he  is  examined  a8  a  witness  in  the  hig4>  court  of  pariiament, 
he  must  be  awoni.  The  bishop  of  Oxford  was  awom  in  the  impeach- 
mert  of  lord  Macclesfield,  and  lord  Mansfield  (then  lord  Stormont)  in 
that  of  Mr.  Hastings. 
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the  'fourth  of  the  degradation  of  George  Nenle  duke  of 
Bedford,  by  act  of  parlUineDt>>,  on  account  of  bis  poverty, 
which  rendered  him  unable  to  support  his  dignity.  But 
this  is  a  singular  instance :  which  serves  at  the  same  time) 
by  having  happened,  to  shew  the  ponder  of  parliament ;  and, 
by  having  hq>pened  but  oncct  to  shew  how  tender  the  par- 
liament bath  been,  in  exerting  so  high  a  power.  It  hath 
been  sud  indeed**,  that  if  a  baron  wastes  his  estate,  so  that 
he  is  not  able  to  support  the  degree,  the  king  may  degrado 
him :  but  it  is  expressly  h^ld  by  later  authoritieB*,  tliat  a  peer 
cannot  be  degraded  but  by  act  of  parHament. 

The  commonalty,  like  the  nobility,  are  divided  [403] 
into  several  degrees;  and,  as  the  lords,  though  dif- 
ferent in  rank,  yet  all  of  them  are  peers  in  respect  of  their 
natality,  so  the  commoners,  though  some  are  greatly  supe- 
rior to  others,  yet  all  are  in  law  peeist  in  respect  of  their 
want  of  nobility ''. 

Thk  &nt  name  of  dignity,  next  beneath  a  peer,  was 
andently  that  of  vM^aiHf«,vire^onu'iil,  orT>o/vM»r«i:  who  are 
mentioned  by  our  ancient  lawyers  >>  as  viri  nmgnae  digniia* 
tU;  and  ur  Edward  Coke'  speaks  liighly  of  them.  Yet  they 
are  now  quite  out  of  use ;  and  our  legal  antiquaries  are  not 
agreed  upcm  even  their  original  or  ancient  office. 

Now  therefore  the  first  personal  dignity,  after  the  nobi- 
lity, is  a  knight  of  the  order  of  St.  George,  or  of  the  garter  : 
first  instituted  by  Edward  III,  -*.  D.  1344^.  Next  (but 
not  till  after  certain  official  dignities,  as  privy  counsellors* 

'  lo  be;  thoTftn,  tit." 
d  Moor.OTIL 

'  (Fhmuy  laid  bollHluUi^ncilr,  ami        e  IlRc|iIOT.  UMod.M. 
••  kilta  B«  Bmraia.1  Ihclhixd  Is  nppoR         f  1  Im.  >*■ 

*  Uw  mat  £tciij,  h  inhueth  gnat  porErtr        (  Cwmilni.  Bhtm,  U  wAm. 
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the  chancellors  of  the  exchequer  and  dutchy  of  Lancaateri 
the  chief  justice  of  the  king's  benchy  the  master  of  the 
rolls,  and  the  other  English  judges)  follows  a  knight  ban- 
neret; who  indeed  by  statutes  5  Ric.  II.  st.  2.  c.  4.  and  14 
Ric.  II.  c.  11.  is  ranked  next  after  barons;  and  his  prece- 
dence before  the  younger  sons  of  viscounts  was  confirmed 
to  him  by  order  of  king  James  I,  in  the  tenth  year  of  his 
reign  1.  But,  in  order  to  entitle  himself  to  this  rank,  he 
must  have  been  created  by  the  king  in  person,  in  the  field, 
under  the  royal  banners,  in  time  of  open  war™.  Else  he 
ranks  after  baronets  ;  who  are  the  next  order ;  which  titk 
is  a  dignity  of  inheritance,  created  by  letters  patent,  and 
usually  descendible  to  the  issue  male.  It  was  first  insti- 
tuted by  king  James  the  first,  A,  D.  1611,  in  order  to 
raise  a  competent  sum  fi)r  the  reduction  of  the  province 

of  Ulster  in  Ireland  (13);  for  which  reason  all 
[404]      baronets  have  the  arms  of  Ulster  superadded  to 

their  family  coat  (13).  Next  follow  knighia  tf  the 
bath;  an  order  instituted  by  king  Henry  IV.  and  revived 
by  king  George  the  first.  They  are  so  called  from  the 
ceremony  of  bathing,  the  night  befi>re  their  creation.  The 
last  of  these  inferior  nobility  are  knights  bachelors  (14); 
the  most  ancient,  though  the  lowest  order  of  knighthood 

1  SekL  th.  oTlMn.  S.  11. 3.  m  4  Init.  S. 


(12)  One  hundred  gendemen  advanced  each  one  thousand  pounds; 
for  which  this  title  was  conferred  upon  them.    2  Rt^.  ISSJo. 

(13)  The  arms  of  Ulster  are,  a  hand^v/et,  or  a  Uoody  band  in  afield 
argent, 

(14)  The  most  probable  derivation  of  the  word  bachelor  is  fitnn  bat 
and  ckevaiiert  an  inferior  knight;  and  thence  latinized  into  the  barbs- 
rouB  word  baeealaureiu.  Ducange,  Bac, 

The  lowest  graduates  in  the  universities  are  sty|ed  baehelort,  and 
were,  till  lately,  addressed  with  sir  before  their  somame ;  as  in  Latin 
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amongit  us :  for  Vre  hvn  an  instance  ■■  of  Ung  Alfred's  con- 
femog  this  order  on  his  son  Atbeistan.  The  custom  of  the 
•ncient  Germans  was  to  give  tbpir  young  men  a  shield  and 
I  lance  in  the  great  coungil :  this  was  equivalent  to  the  loga 
viriUt  of  the  Romans :  before  this  tbey  were  not  permitted 
to  bear  arms,  but  were  accounted  as  part  of  the  father's 
household  j  aiter  it,  as  part  of  the  community  <■.  Hence  some 
derive  the  usuge  of  knighting,  which  has  prevailed  all  over 
the  western  world,  since  its  reduction  by  colonies  from  those 
northern  heroes.  Knights  are  called  in  Latin  egiiitea  aurati  .* 
auraii,  from  the  ^It  spura'they  wore  ;  and  equitea,  because 
they  always  served  on  horseback :  for  it  is  observable  r,  that 
Abnost  all  lutions  call  their  knights  by  some  appellation 
derived  from  an  horse  (15).  They  are  also  called  in  our  law 
miiiiet,  because  they  formed  a  part  of  the  royal  army,  in  vir- 
tue of  their  feodal  tenures;  one  condition  of  which  was,  that 
every  one  who  held  a  knight's  fee  immediately  under  the 
crown  (which  in  Edward  the  second's  time  •*  agiounted  to 
90/.  fier  annum)  was  obliged  to  be  knighted,  and  attend  the 
king  in  his  wart,  or  fine  for  his  non-compliance.  The  exer- 
tion of  this  prerogative,  as  an  expedient  to  raise  money  in  the 
reign  of  Charles  the  first,  gave  great  offence:  though  war- 
ranted by  law,  and  the  recent  example  of  queen  Elizabeth  ( 1 6): 


they  ire  itill  called  domini.  It  ii  loinewhst  remiAaUe,  thkt  whilU 
tluB  feudal  word  hai  long-  been  ippropristed  to  single  men,  another 
feudal  term  of  higlter  dignity,  vi's.  btron,  thould,  in  legal  lui^ua^fe,  be 
^iplied  to  thgte  who  are  married. 

(15)  It  doei  not  appear  that  the  English  word  knight  haa  any  refer- 
ence to  a  horse ;  for  knight,  or  cnhs  in  the  Saxon,  ligiufied  finer,  ttr- 
«M,  or  attendant    2  Stld.  tit.  hen.  c.  5.  i.  33. 

(16)  Conliderable  teta  accnied  to  thekingupon the.perfoimance 
of  the  ceremony.    Edwvd  VI.  sod  qnecD  ElUsbetfa  bad  appointed 
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but  it  was  bj  the  statute  16  Car.  I.  c.  16.  abolufaed;  and  this 
kind  of  knighthood  has,  since  tbst  timet  &Uen  into  great 
disregard. 

ThebB}  at  Edward  Coke  ssfss  ^reall  the  names  of 
dignity  in  this  kingdom,  esquires  and  gcnttemeii  being  oolf 

names  of  worMft.   But  before  these  last  the  heralds 
[40S]     rank  all  colonels,  serjeants  at  law,  and  doctors  in 

the  three  learned  professions*. 


1TkeUi«'idiBdR>udliuSdiiUnB         1  The  Unc^  iwften 


isionert  to  compound  with  ill  pcrsoni,  who  had  landj  to  the 
amount  of  40/.  a  year,  and  who  declined  the  fionor  and  expetve  of 
knighthood.  Chirlea  the  fint  (allowed  thrir  example  t  tipon  wtod 
Mr.  Home  artfully  remirka,  that  "  nothing  pravei  more  plaklj,  how 
•>  ill^diipoied  the  people  were  to  the  mcMures  of  gOTcniinent,  thiu  tn 
"  obierve,  that  they  loudly  complained  of  an  expedient,  founded  ca 
*'  poutire  statute,  and  warranted  bj  nich  recent  precedenta."  6 
Vol.296. 

(IT)  It  ia  aud,  that  before  the  conqueit,  by  a  conititutian  of  pope 
Gre^ry,  the  two  arch-faiihapa  were  equal  in  dignity,  and  in  the  num- 
ber of  bishops  subject  to  their  authority  i  and  that  William  the  con- 
queror thought  it  prudent  to  give  precedence  and  superiority  to  the 
arch-bishop  of  Canterbury ;  but  Thomas  arch-biibop  of  York  was  unwilr 
ling  to  Bclcnowledgc  hia  inferiority  to  Lanfranc  arch-bishop  of  Canter- 
bury, and  appealed  to  the  pope,  who  referred  the  matter  to  the  king 
and  bsronai  snd  in  a  council  held  at  Windsor-cutle,  they  decided 
in  favor  of  the  arch-tn^iop  of  Canterbury.  Gada.  Ctmm.  dr  Pr^al. 
«6S. 
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EwiuiHSB  and  gendemen  are  confounded  bqiether  by  sir 
Edward  Coke,  who  observii  *,  that  every  esquire  is  a  gentle- 
man, and  a  gentleman  is  defined  to  be  one  gm  arma  gerit, 
who  bean  coat  armor,  the  grant  of  which  adds  gentility  to 
•  man's  fiunily  :  in  like  manner  as  civil  nobilityi  among  the 
Romans,  was  founded  in  the  jm  itnaginum,  or  having  the 

lAreUiUKviirVorii 
ILordi 

ILordptHthMorUe 
flMd 

f  Lonl  gnml 

pctnn  RM.  I  Oca.  L  c.  1. 

I  Lonl  Ufli  OHUtiUe 

ILanlmuihaU 

1  Lorl  adntnl 

1  L«d  Mcwud  oTlhe  bmiduM 

1  Lad  dUDtnUfa  ef  the  hmvliiiU  J    '  **     |  CbuceUoraftbr  d 

1  Duka  I  CkM'jiHIlHortheUni^lin 

IMutcTorthenlli 
I  ctud-JuikecirilKconBnii 
I  Chief  buun  oTiIk  cielKqaH 


But  the  sreh-Inifaopi  of  York  lon^  aflerwarda  refuied  to  acqnJeMe  in 
thii  decition,  for  biihop  Godwin  relMcB  >  eurioua  aad  ludicroiu  itnig- 
gle,  which  took  place  in  the  reign  of  Hen.  II.  above  one  hundred  yt»r* 
■fterwardi,  between  Roger  arch-luihop  of  York,  and  Riebard  arek- 
Inihop  of  Canterbury,  for  the  chair  on  the  right  hand  of  the  pope'* 
legate.  Jb,  79.  Perhaps  to  this  decision,  and  their  former  equalitT', 
we  may  refer  the  present  distinctJon  betveen  them ;  vis.  diat  the 
arcb-tnahop  of  Canterbury  ia  primate  of  all  England,  and  the  arch-bithop 
of  Tork  is  primate  of  England- 
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image  of  one  ancestor  at  least,  who  bad  borne  some  cunile 
office.  It  U  indeed  a  matter  somewhqt  uasettled,  niai  con- 
stitutes the  ctistinctioD,  or  who  is  a  real  etqtdre  ;  for  it  is  not 
an  estate,  however  large,  that  confers  this  rank  upon  its 
owner.  Camden,  who  was  himself  a  herald,  diatingvushei 
them  the  most  accurately  ;  and  he  reckons  up  four  sorts  of 
them  ■ :  I .  The  eldest  sons  of  knights,  and  their  eldest  soni, 
in  perpetual  succeBsioQ".  3.  The  eldest  sons  of  youogefsons 
of  peers,  and  their  eldest  sons  in  like  perpetual  succession: 
both  which  species  of  esquires  sir  Henry  Spelman  entitles 
armigeri  Tutlalitii".  3.  Esquires  created  by  the  king's  let- 
ters patent,  or  other  investiture  (18) ;  and  their  eldest  soni. 
4.  Esquires  by  virtue  of  their  offices:  as  justices  of  the 
peace,  and  others  who  bear  any  office  of  trust  under  the 
crown  (19).    To  these  may  be  added  the  esquires  of  knighti 


(18)  Thia  creuion  liH  long  been  diiuied.  Esquires  thui  creiud 
were  inTcited  calcaribut  argaiiaiit,  to  diitin^sh  them  from  the 
tgfittt  aurati.  In  the  life  of  Chsucer,  we  >re  told  that  he  tnt 
crcilcd  (cutifer  to  Edwrnrd  111.  Scutifer  ii  the  sune  as  sfmigeri 
and  our  word  esquire  is  derived  from  tciittaa,  or  the  French  tiea  • 
■bield. 

(19)  1  CMinot  but  think  that  thif  ii  too  estensive  >  deicT^tion 
of  an  esquire,  for  it  would  bestow  that  honor  upon  every  ezcise- 
mui  and  custom-bouse  officer  \   it  probtJ>1y  ou^t  to  be  limited  to 
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of  the  bath)  each  of  wbom  comtituteB  three  at-hia  init&Uation : 
and  all  foreign,  na^,  Innh  peers ;  for  not  only  these,  but  the 
eldest  sons  of  peers  of  Great  Britain,  though  frequently  titular 
lords,  are  only  esquires  in  the  law,  and  must  be  so  named  in 
all  legal  proceedings  '.  [20).  As  for  gentlemm,  says  sir  Tbomaa 
Smith',  they  be  made  good  cheap  in  this  kingdom:  for 
whosqeTer .  nudieth  the  laws  of  the  realm,  who  studieth  in 
universities,  who  profea^th  the  liberal  sciences,  and  (to  be 
pliort)  who  can  lire  idly,'  and  without  manual  labor,  and  will 
bear  the  port,  charge,  aitd  countenance  of  a  gentleman,  he 
shall  be  called  master,  end  shall  be  taken  for  a  gentleman 
(71).  A  yeontan  is  he  that  hath  free  land  of  forty  ahil- 
lings  by  the  year ;  who  wsa  anciently  therd>y  qualified  to 


those  only  who  beir  an  office  of  tnut  under  the  crown,  ind  who 
are  styled  etqoirei  by  the  king  ia  their  comaiUHons  and  appoint' 
mentsj  and  lU  I  conceive  who  are  onc«  honored  by  the  king 
with  the  title  of  esquire,  hare  a  right  to  tfiu  distinction  for 
life. 

(20)  It  is  rather  rerosrfcaUe  that  the  learned  Judge  shonld  have 
forgotten  to  mention  another  claa*  of  caquire*,  vi«.  bairiiter*.  Sir 
Heniy  Spelmsn  ii  of  opinion  that  their  clum  to  this  title  ii  founded  ia 
uiurpatioh,  for  with  lome  spleen  he  informs  us,  errir  altera  hine  tmtala 
tmtnhiatitiimut  in  patril  juriicomtiltut,  rlatt  ftrmtaior,  ttiam  itumert 
gaiuUnt publico  elprxdiU  amplitiimit,  generaii  tinilo  iem  K  haiuit  iforti 
ipiod  legate  grvti  magit  ttmt  nmveniret  civitii  ilia  apptltatiB  tjuam  cortros- 
n't  altera.  Gloti.  me.  Arm.  But  this  length  of  enjoyment  his  estafa' 
iished  such  a  right  to  this  distinction,  that  the  court  of  common  pleas 
rcAiBcd  to  hear  an  affidavit  read,  because  a  barrister  named  in  it  was 
not  cBlled  an  ea<}uir*,    1  WiU.  2*4.    ■ 

(21)  The  eldest  son  hu  no  prior  claim  to  the  depree  of  gentleman  ; 
for  it  is  the  text  of  Littleton,  that  "  every  son  is  as  great  a  gentleman 
"  gs  the  eldest."    Sta.  210. 

vot.  I.  ro 


•^ 
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serve  on  juries,  vote  for  knights  of  the  shire,  and  do  any 
other  act)  where  the  law  requires  one  that  is  firobtu  et  iegtUit 
homo*. 

The  rest  of  the  commonalty  are  tradetmerij  artificenj  and 
laborer* ;  who  (as  well  as  all  othei^)  must  in  pursuance  cf 
the  statute  1  Hen.  V.  c.  5.  be  styled  by  the  name  and  additkn 
of  their  estate,  degree,  or  mystery,  and  the  place  to  which  they 
belong,  or  where  they  have  been  conversant,  in  all  original 
writs  of  actions,  personal,  appeals,  and  indictments,  upon  which 
process  of  outlawry  imty  be  awarded  (22)  ;  in  order,  as  it  should 
seem,  to  prevent  any  clandestine  or  mistaken  outlawry,  by 
reducing  to  a  specific  certainty  the  person  who  is  the  object  of 
Its  process  (23). 

zSInat.0fl8w 


(22)  Informations  in  the  nature  of  quo  vsarranto^  are  not  within  tbe 
statute  of  additions.    1  Wilt.  244. 

(23)  These  are  the  ranks  and  degrees  into  which  the  people  of  Eng* 
land  are  dirided,  and  which  were  created,  and  are  preserved,  for  the 
reciprocal  protection  and  support  of  each  other.  Bat  to  excite  <£so(m; 
tent,  and  to  stir  up  rebellion  against  all  good  order  and  peaceful  govern- 
nient,  a  proposition  has  lately  been  industriously  propagated,  vi2.  thift 
all  men  are  by  nature  equal.  If  this  subject  is  considered  even  for  t 
moment,  the  very  reverse  will  appear  to  be  the  truth,  and  that  all  men 
are  by  nature  unequal^.  For  though  children  come  into  the  world 
equally  helpless,  yet  in  a  few  years,  as  soon  as  their  bodies  acquire 
vigor,  and  their  minds  and  passions  are  expanded  and  developed,  vt 
perceive  an  infinite  difference  in  their  natural  powers,  capacities,  and 
propensities ;  and  this  inequality  is  still  further  increased  by  the  instiuc- 
iion  which  they  happen  to  receive. 

Independent  of  any  positive  regulations,  the  unequal  industrv  and 
virtues  of  men  must  necessarily  create  unequal  rights.  But  it  is  said 
that  all  men  are  equal  because  they  have  an  equal  right  to  Justice,  or  to 
the  possession  of  their  rights.  This  is  a  self-evident  tinith,  which  no 
one  ever  denied,  and  it  amounts  to  nothing  more  than  to  the  identical 
proposition,  that  all  men  have  equal  rights  to  their  rights  ;  for  lAiOL 
different  men  have  perfect  and  absolute  rights  to  unequal  things* 
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tlwj  ue  cerUinfy  eqiul  with  regtrd  to  the  perfectkn  of  their  ri^iti, 
or  the  juitice  that  is  due  tu  their  reapectire  claiou.  T)ub  u  the  only 
•ense  in  which  equili^  cut  be  tpplied  to  mankind.  In  the  most  per. 
lect  republic  that  cut  be  conceived  in  theory,  the  propoution  is  fal^ 
and  miachievous  ;  the  father  and  child;  the  master  and  servant,  tfie 
judge  and  prisoner,  the  general  and  common  soldier,  the  representk- 
tire  and  cmatitucnlt  muat  be  eternally  unequal,  and  have  unequal 
righU.  ' • 

And  where  erery  office  i«  elective,  the  moat  rirtuous  and  the  best 
-qualified  to  d)*cbarg«  the  duties  of  any  office,  have  rights  and  claims 
superior  to  others. 

One  celebrated  philosopher  has  endeavoured  to  prove  the  natural 
equality  of  mankind,  by  observing,  "  that  the  weakest  has  strength 
"  enough  to  kill  the  strongest,  either  by  secret  machinations,  or  by 
"  cbntederacy  with  others,  that  are  in  the  same  danger  with  himself." 
BMti't  Lev.  c  xiii. 

From  such  a  doctrine,  supported  by  such  reasons,  we  cannot  be 
■surprised  at  the  consequences,  when  an  attempt  !s  made  to  reduce  i% 

Subordination  in  every  society  i*  the  bond  of  its  existence ;  tha 
highest  and  the  lowest  indinduab  derive  their  strength  and  security 
from  their  mutual  assistance  and  dependence  i  as  in  the  natural  body, 
die  tje  cannot  laj  Is  the  hand,  I  have  ue  need  of  thee  ;  nor  again,  the  head 
to  thtjetl,  I  hone  no  need  of  you.  Milton  was  so  convinced  of  the  neces- 
Mty  of  subordination  and  degrees,  that  he  makes  Satan,  even  when 
watring  against  the  king  of  heaven,  address  his  legions  thus: 

If  not  equal  all,  yet  free. 
Equally  free;  fbr  orders  and  degrees 
Jar  not  with  libera,  but  well  consist.  B-  5. 1. 790, 

True  liberty  results  fimn  making  every  hi{4ier  degree  accessible  ta 
those  who  are  in  a  lower,  if  virtue  and  talents  are  there  found  to  deservtt 
sdvancement. 

In  this  happy  country,  the  son  of  the  lowest  peasant  may  rise  by  hit 
merit  and  abilities  to  the  highest  stations  in  the  church,  law,  anoji  tiavyt 
and  in  every  department  of  the  state.  The  doctrine,  that  all  men  are, 
or  ought  to  be,  equal,  is  little  Icsa  contrary  to  nature,  and  dcstnictita 
of  their  happiness,  than  the  invention  of  Procniatea,  who  attempted  to 
make  men  equal  by  stretching  the  limbs  of  some,  and  lopping  off  thoss 
•f  others. 


1 
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But  the  experiflient  hat  heen  tried,  and  the  tesndt  hM  bithetto  httk 
(an  awful  warning^  to  the  world)  a  rapid  aucceaaioii  of  •jafiinttkn^ 
judicial  murders,  proscriptions,  and  usurpation. 

Ceteriim  liberteu  ct  tpcciosa  nomJna  prateseuntur  ;  n^  quuquam  aikmnn 
icrvitium  et  dominettionem  tihi  concupivit,  ut  non  eadem  Ufa  voeaMa  vtnf- 
paret,    Tac.  Hist  ir.  c.  73. 


CHAPTER  THE  THIRTEEKTH.* 


OF  THE  MILITARY  AND  MARITIME 
STATES. 


1  HE  military  state  inclades  the  whole  of  the  soldiery ;  or, 
such  persons  as  are  peculiarly  appointed  among  the  rest  of 
the  people  for  the  safeguard  and  defence  of  the  realm. 

IiT  a  land  of  libcRy  it  is  extremely  dangerous  to  make  a 
distinct  order  of  the  profession  of  arms.  In  absolute  monar* 
chies  this  is  necessary  for  the  safety  of  the  prince,  and  arises 
from  the  main  principle  of  their  constitution,  which  is  that 
of  governing  by  fear :  but  in  free  states  the  profession  of  a 
soldier,  taken  ungly  and  merely  as  a  profesuon,  is  justly  an 
object  of  jealousy.  In  these  no  man  should  take  up  armsi 
but  with  a  view  to  defend  his  country  and  its  laws :  he  puts 
not  off  the  citizen  when  he  enters  the  camp ;  but  it  is  because 
he  is  a  citizen,  and  would  wish  to  continue  so,  that  he  makes 
himself  for  a  while  a  soldier.  The  laws  therefore  and  con- 
stitution of  these  kingdoms  know  no  such  state  as  that  of  a 
perpetual  stan^ng  soldier,  bred  up  to  no  other  profesuon 
than  that  of  war :  and  it  was  not  till  the  reign  of  Henry  VII, 
that  the  kings  of  England  had  so  much  as  a  guard  about  their 
persons. 
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In  the  time  of  our  Saxon  ancestors,  aa  ap|>ean  from 
Edward  the  confeaior's  laws*,  themiUtaiy  force  of  tlui  king- 
dom was  in  the  hands  of  the  dukes  or  heretochs,  who  were 
constituted  through  every  province  and  county  in  the  lung- 
dom ;  being  taken  out  of  the  principal  nobility,  and  sUch  u 
irere  most  remarkable  for  being  "  taftitnlea,  fitUlet^  et  am- 

*'  tnoti."  Their  duty  was  to  lead  and  regulate  the 
[409]     English  armies,  with  a  very  unlimited  power ;  "  /irmu 

"  eit  T'ifunt  fuerit,  ad  konorem  oronae  et  utiliiatam 
«  regfti."  And  because  of  this  great  power  they  were  elected 
by  the  people  in  their  full  assembly,  or  folkmote,  in  the  same 
manner  aa  sheriffs  were  felected :  following  still  that  old  fun- 
damental maxim  of  the  Saxon  constitution,  that  where  any 
officer  was  intrusted  with  such  power,  as  if  abused  might  tend 
to  the  oppression  of  the  people,  that  power  was  delegated  to 
him  by  the  vote  of  the  people  themselves'*.  So  too,  amoi^ 
the  ancient  Germans,  the  ancestors  of  our  SaxoD  fore&then, 
they  had  their  dukes  as  well  as  kings,  with  an  independent 
power  over  the  military,  as  the  kings  had  over  the  cirij  state- 
The  dukes  were  elective,  the  kings  herediUry  :  for  so  only 
can  be  conustently  understood  that  passage  of  Tautus', 
*'  regea  ex  tubiiilaie,  ducet  ex  virtute  tumtuU  ;"  in  constituting 
their  kings,  the  &mily  or  blood  royal  waa  regarded ;  lo 
choosing  their  dukes  or  leaders,  warlike  merit :  just  aa  Csesar 
relates  of  their  ancestors  in  his  time,  that  whenever  thcf 
went  to  war,  by  way  either  of  attack  or  defence,  they  eleciei 
leaders  to  command  them  '.  This  large  share  of  power,  tbui 
ctmferred  by  the  people,  though  intended  to  perserve  the 
liberty  of  the  subject,  was  perhaps  unreasonably  detrimental 
to  the  prerogative  of  the  crown :  and  accordingly  we  find  ■ 
very  ill  use  made  of  it  by  Edric  duke  of  Mercia,  in  the  rvign 
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ef  kln^  Edmund  Ironside  ;  who,  hj  his  office  of  duke  or  hetc- 
toch,  was  entitled  to  a  large  command  in  the  king's  army,  and 
by  his  repeated  treacheries  at  laat  transferred  the  crown  to 
<^ute  the  Dane. 

It  seems  universal]]r  agreed  by  all  histoiianst  that  king 
Alfred  first  settled  a  national  militia  in  this  kingdom)  and  by 
his  prudent  discipline  made  all  the  subjects  of  his  dominion 
soldiers :  but  we  are  unfortunately  left  in  the  dark  as  to  the 
particulars  of  thu  his  so  celebrated  reguladon  ;  though,  from 
what  was  laat  obserred,  the  dukes  seem  to  have  been 
left  in  possesMon  of  too  large  and  independent  a  power :  [4 10] 
which  enabled  duke  Harold,  on  the  death  of  Edward 
the  confessor,  though  a  stranger  to  the  royal  blood,  to  mount 
for  a  short  space  the  throne  of  this  kingdom,  in  prejudice  of 
Edgar  Atheling  the  lightful  heir. 

Ufox  the  Norman  conquest  the  feodal  law  was  introduced 
here  in  all  its  rigor,  the  whole  of  which  is  built  on  a  military 
plan.  I  shall  not  now  enter  into  the.  particulars  of  that  consti- 
tution, which  belongs  more  properly  to  the  next  part  of  our 
commentaries;  but  shall  only  observe,  that  in  consequence 
thereof  alt  the  lands  in  the  kingdom  were  divided  into  what 
were  called  knights'  fees,  in  number  above  sixty  thousand  (1): 
and  for  every  knight's  fee  a  knight  or  soldier,  miif*,  was  bound 
to  attend  the  king  in  his  wars,  for  forty  dkys  in  a  year  (S)  ;  in 
which  space  of  time,  before  war  was  reduced  to  a  science,  the 
campaign  was  generally  finished,  and  a  kingdom  either  con- 
quered  or  victorious*.  By  this  means  the  king  had,  without 
any  expense,  an  army  of  sixty  thousand  men  always  ready  at 

e  The  Feki  n, erei  •>  Ihi,  diT,  B  («■■  trm^bamSxwrtki,iir1littjiAj\,tatjtmi. 
oMi  ortbffcBiilaitiontfnidfD.tliat  iMr      HUI.  Un.  Kin.  mtr.  II. 


t      (19  WfiU. 

(3)  We  fcequently  Mfed  af  half  a  kiught,  or  other  aliquot  part, 
■•  fbr  10  much  luid  three  knights  ^ad  a  half,  &c.  were  to  be  Tctwried ; 
the  frsetlon  of  a  knight  wm  peribrmed  by  a  wholl;  knight  who  s^ved 
hslfthettme,  or  othea-dueprapor^onof  it. 


J' 
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his  command.  And  accordingly  we  find  oney  among  the 
laws  of  William  the  conqueror  ^^  which  in  the  king's  name 
commands  and  firmly  enjoins  the  personal  attendance  of  afl 
knights  and  others ;  ^  guod  habeant  et  teneant  •€  •emfier  in  anm 
^  et  equu^  tU  decet  et  ofiortet :  et  guod  •emper  mnt  ftromfui  tt 
^  fiarati  ad  eervitium  mum  integrum  nobis  expiendum  et  fieragei^ 
<«  dum^  cum  ofiuB  adjueritj  secundum  quod  debent  defeodU  et  tent' 
**  mentis  suis  de  jure  nobis  Jaeere,**  This  personal  service  is 
process  of  time  degenerated  into  pecuniary  commutatioQi 
or  aids,  and  at  last  the  military  part  (3)  of  the  feodal  system 
was  abolished  at  the  restoration,  by  statute  12  Car.  II.  c.  34. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  case  of  domestic  insurrec- 
tionsy  or  the  prospect  of  foreign  inva^ons.    Besides  those,  wIm 

by  their  military  tenures  were  bound  to  perform  foitj 
|[4 1 1  ]     days  service  in  the  field,  first  the  assize  of  arms,  enacted 

37  Hen.  II  s,  and  afterwards  the  statute  of  Winches- 
ter**, under  Edward  I,  obliged  every  man,  according  to  fab 
estate  and  degree,  to  provide  a  determinate  quantity  of  such 
arms  as  were  then  in  use,  in  order  to  keep  the  peace :  and  con- 
stables were  appointed  in  all  hundreds  by  the  latter  statute,  to 
see  that  such  arms  were  provided.  These  weapons  were 
changed  by  the  statute  4  and  5  Ph.  and  M.  c.  2.  into  others  of 
more  modem  service :  but  bodi  this  and  the  fiarmer  provi^oos 
were  repealed  in  the  reign  of  James  Ik  While  these  continued 
in  force,  it  was  usual  from  time  to  time  fi}r  our  princes  to  issue 
commissions  of  array,  and  send  into  every  county  offico^  id 
whom  they  could  confide,  to  muster  and  array  (or  set  is 
military  order)  the  inhabitants  of  every  district;  and  At 

f  c  58.    See  Co.  Lift.  75, 76.  i  Stat.  1  Jac  1  c  25.    fl  Jae.  1 1. 

IS  Hoved.  A.  D.  1181.  28i 

b  13  Edw.  I.  c.  6. 


(3)  The  military  or  waHike  part  of  the  feudal  syHbem  was  abdli^ed, 
wh^  personal  serflce  was  dispensed  with  for  a  pecuniary  commuta* 
tion,  as  early  as  the  reig^  of  Henry  II.  But  tl^e  military  tenures  stiH 
remained  till  12  Car.  II.  c.  34.    See  ^  vol.  p.  77. 


CHAP.  IS.  OF  PERSONS.  ill 

form  of  the  commission  of  array  was  settled  in  parliament 
in  the  5  Hen.  IV,  so  as  to  prevent  the  insertion  therein  of 
any  new  penal  clauses^.  But  it  was  also  provided*  that  no 
man  should  be  compelled  to  go  out  of  the  kingdom  at  any 
rate,  nor  out  of  his  shire  but  in  cases  of  urgent  necessity  ; 
nor  should  provide  soldiers  unless  by  consent  of  parliament* 
About  the  reign  of  king  Henry  the  VIII,  or  his  children, 
lieutenants  began  to  be  introduced °>9  as  standing  representa- 
tives of  the  crown,  to  keep  the  coimties  in  military  order ; 
for  we  find  them  mentioned  as  known  officers  in  the  statute  * 
4  8c  5  Ph.  Sc  M.  c.  3.  though  they  had  not  been  then  long 
in  use,  for  Camden  speaks  of  them  ^  in  the  time  of  queen 
Elizabeth,  as  extraordinary  magistrates  constituted  only  in 
times  of  difficulty  and  danger.  But  the  introduction  of  these 
commissions  of  lieutenancy,  which  contained  in  substance 
the  same  powers  as  the  old  commissions  of  array,  caused 
the  latter  to  fall  into  disuse. 

In  this  state  things  continued,  till  the  repeal  of  the  statutes 
of  armor  in  the  reign  of  king  James  the  first :  after  which 
when  king  Charles  the  first  had,  during  his  northern  expe- 
ditions, issued  commissions  of  lieutenancy,  and  exerted  some 
military  powers,  which,  having  been  long  exercised,  were 
thought  to  belong  to  the  crown^  it  became  a  question  in  the 
long  parliament,  how  far  the  power  of  the  militia  did 
inherently  reside  in  the  king ;  being  now  unsupported  [4 1 3  J 
by  any  statute,  and  founded  only  upon  immemorial 
usage.  This  question,  long  agitated,  with  great  heat  and  resent- 
ment on  both  sides,  became  at  leng^  the  immediate  cause  of 
the  fatal  rupture  between  the  king  and  his  parliament :  the 
two  houses  not  only  denying  this  prerogative  of  the  cro^m,  the 
legality  of  which  perhaps  might  be  somewhat  doubtful ;  but 
also  seising  into  their  own  hands  the  entire  power  of  the  miU- 
tia,  the  illegality  of  which  step  could  never  b^  any  doubt  at  all. 

k  Ruihworth.  pnt  3.  page  663. 667.  Sc«     £dw.  IXL  tt.  S.  c  8. 
8  RyiD.  374,  etc.  m  15  Rytn.  tB.       / 

1  Sial,  1  £dw^  in.  St  S.  ^  5  tad  7.   W        n  .%/r.  103.  Edit.  159L  .  * 

VOL.  I.  71  •       .  . 
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Sqok  after  the  restoration  of  king  Charles  the  secoad, 
when  the  military  tenures  were  abolished,  it  was  thought 
proper  to  ascertsdn  the  power  of  the  militiay  to  reci^^nise  the 
sole  light  of  the  crown  to  govern  and  command  them,  andto 
put  the  whole  into  a  more  regular  method  of  military  subor* 
dination<' :  and  the  order,  in  which  the  militia  now  stands  by 
law,  b  principally  built  upon  the  statutes  which  were  tba 
enacted*  It  is  true  the  two  last  of  them  are  apparently 
repealed ;  but  many  of  their  provisions  are  re-enacted,  w& 
•  the  addition  of  some  new  regulations,  by  the-  present  milidi 
laws,  the  general  scheme  of  which  is  to  discipline  a  certsii 
number  of  the  inhabitants  of  every  county,  chosen  by  lot  fbi 
three  years  (4) ;  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders*  under  a  c<i0- 
mission  from  the  crown.  They  are  not  compeUaMe  to  narck 
out  of  their  counties,  unless  in  case  of  it^vaaion  or  actul 
rebellion  within  the  realm,  (or  any  of  its  domimons  or  terri- 
tories p,)  nor  in  any  case  compellable  to  march  out  of  the 
kingdom  (5).  They  are  to  be  exercised  at  stated  times:  and 
their  discipline  in  general  is  liberal  and  easy ;  but  whea 
drawn  out  into  actual  service,  they  are  subject  to  the  rigon 
of  martial  law,  as  necessary  to  keep  them  in  order.  Tbif  ■ 
the  constitutional  security,  which  our  laws  4  have  provided 

o  13  Car.  IL  c.  6.    14  Car.  IL  e.  3.    15         q  2  Geo.  IIL  c.  90.    0  Geo.  ni.  e.  4S.  1$ 
Car.  II.  c.  4.  Geo.  ill*  c.  S.    19  Gieo.   ULt,  U  mA»- 

p  Stat.  16  Geo.  in.  e.  3.  19  Geo.  UL  ^  71. 


(4)  And  now  for  five  years  by  the  26  Geo  III.  c.  107.  s.  24  wliid 
has  reduced  into  one  act  the  former  statutes  relating  to  the  militia. 

(5)  By  26  Geo.  UL  c.  lOT.  s.  9$.  in  all  caaes  of  actual  invaaioo»  or 
upon  imminent  danger  thereof  and  in  all  cases  of  rebellion  or  insur- 
rection, it  shall  be  lawful  for  his  majesty,  the  occasion  being*  first  com- 
municated to  parliament,  if  sitting,  if  not  sitting,  declared  in  council, 
and  notified  by  proclamation,  to  order  the  militia  to  be  embodied,  and 
to  direct  them  to  be  led  by  their  respective  officers  into  any  parts  of 
this  kingdom ;  b^t  neither  the  whole,  or  any  part,  shall  be  ordered  to 
go  out  of  Great  Bsitain.  See  the  regulations  respectifig*  the  militii, 
stated  at  large  mJBum^  tit.  Militia. 
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4(M-  tin  puUic  peace,  ntd  tar  protecting;  the  reddi  ngflinst 
Ibreign  or  damestic  violence. 

When  the  nation  wna  engaged  in  vtr,  more  veteran  troops 
and  more  regular  discij^e  were  esteemed  to  be  necessary, 
than  coold  be  ekpected  frora  a  mere  militia.  And  therefore 
at  Mich  titnes  more  rigorous  m^hoda  were  put  in  use 
fortbe  raising  of  armies  and  the  doe  regulation  and  [413] 
discipline  of  the  soldiery :  wiiich  are  to  be  looked  npon 
only  as  temporary  excrescences  bred  out  of  the  distemper  of 
the  state,  and  not  ■■  any  part  of  the  permanent  and  perpetual 
laws  of  the  kingdom.  For  martial  law,  which  is  buiit  upon  no 
settled  principles,  but  is  entirely  arbitrary  in  its  decisions,  is, 
as  ur  Matthew  Hde  observes*,  in  WiA  and  reality  no  law, 
but  something  iwlulged  rather  than  kllowed  as  a  law.  lire 
necessity  of  order  and  discipline  in  an  army  is  the  only  thing 
-Which  can  give  it  cottitenanCe ;  and  thtrcfcrc  it  oaght  not  to 
he  permitted  in  time  of  peace,  when  the  king'^  courts  are 
open  fot  all  persons  to  rer^ve  justice  according  to  the  laws 
ef  the  land.  Wherefore  Thomas  eari  of  Lancaster  bmg  con* 
Penned  at  PoMefract,  1 5  Edw.  II,  hy  martial  law,  his  attain- 
der was  reversed  I  EdW.  Ill,  because  it  was  done  in  time  of 
peacC'.  And  it  iaMd  down*)  that  if  a  lieutenant,  or  ot^r, -that 
<trtA  commission  of  martial  auth^ty,  dotii  in  time  of  peace 
hmg  or  tytkertrise  exectfte  Any  rain  by  color  of  martial  law, 
lliiB  is  murder;  fin- it  is  against  msgrnirana'.  Tlie  petLdon  of 
rigbt"mbreoverena(?ts,that  BoeoldierslHdlbe  qnartei«fl<ni 
the stthjectwitheathisewn  consent*;  and  that  no  commismon 
-ahaQ  issue  to  proceed  witWn  this  land  according  to  martial 
law.  And  whereas,  after  tite  rcstoratien,  king  Cttarlea  the 
WCMid  kept  up  about  five  thossand  regular  troops,  by  his 
own  auOority,  fiw  goatds  and  garrisons;  which  king  James 
the  second  by  degrees  increased  to  no  less  than  thirty  thotl> 
swid,  all  paid  from  his  own  civil  list;  it  was  made  one  of  the 

q  mrt.C.L.C*.  V  3  Car.  I.  ShiIid  SnI.  II.  Cv.  Q.  c  I.' 
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articles  of  the  bill  of  rigbtt^  thtt  the  nkio^  or  keepmga 
standing  army  within  the  kingdom  in  time  of  peace^  imkfs 
it  be  with  consent  of  |>arliament)  is  against  law. 

But,  as  the  fashion  of  keeping  standing  armies  (which  was 

first  introduced  by  Charles  VII.  in  France,  Jf.  D. 
[414]     1445  ^)  has  of  late  years  uniTeraaUy  prevailed  ow 

Europe,  (though  some  of  its  potentates,  being  uni- 
ble  themselves  to  maintain  them,  are  obliged  to  have  recoune 
to  richer  powers,  and  receive  subsidiary  pensions  for  thu 
purpose,)  it  has  also  for  many  years  past  be^n  annually  judged 
necessary  by  our  ieg^islature,  for  the  safety  of  the  kingdoiBi 
the  defence  of  the  possessions  of  the  crown  of  Great  BrkaB^ 
and  the  preservation  of  the  balance  of  power  in  Europe,  t» 
maintain  even  in  time  of  peace  a  standing  body  of  troopii 
under  the  command  of  the  crown ;  who  are  however  i/uojket^ 
disbanded  at  the  expiration  of  every  year,  unless  contiDocd 
by  parliament.  And  it  was  enacted  by  statute  10  W.  II1.C. 
1.  that  not  more  than  twelve  thousand  regular  forces  should 
be  kept  on  foot  in  Ireland,  though  paid  at  the  charge  of  that 
kingdom  ;  which  permission  is  extended  by  statute  8  Gea 
III.  c.  13.  to  162/35  men  in  time  of  peace. 

To  prevent  the  executive  power  from  being  able  to  oppitS) 
says  baron  Montesquieu',  it  is  requisite  that  the  armies  witk 
which  it  is  intrusted  should  consist  of  the  people,  and 
have  the  same  spirit  with  the  people;  as  was  the  case  at 
Rome,  till  Marius  new-modelled  the  legions  by  inlistingtiie 
rabble  of  Italy,  and  laid  the  foundation  of  all  the  militarf 
tyranny  that  ensued.  Nothing  then,  according  to  these  prin* 
ciples,  ought  to  be  more  guarded  against  in  a  free  state,  thn 
making  the  military  power,  when  such  ^  one  is  necessary  to 
be  kept  on  foot,  a  body  too  distinct  from  the  people.  Like 
ours,  it  should  wholly  be  composed  of  natural  subjects;  it 
ought  only  to  be  inlisted  for  a  short  and  limited  time ;  the 
soldiers  also  should  live  intermixed  with  the  people ;  no  sepa* 
rate   camp,   no  barracks,   no  inland  fortnesaes  should  be 

▼  iait.1  W.uilBf.ftt.e.S.  wlU]hertNo,Cht.V.LM.  x9|i.i.ii.e. 
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allowed  (6).  And  perhi^  it  mif^t  be  still  better)  if^  by  du> 
iiu>«ng  a  »tated  number  and  inlisting  otben  at  every  renewal 
of  their  term,  a  circulation  could  be  kept  up  between  the 
army  and  the  people,  and  the  citizen  and  the  xddier  be  more 
intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  parlia- 
ment likewise  passes,  <*  to  punish  mutiny  and  deser- 
«  tion,  and  lor  the  better  payment  of  the  army  and  [4is] 
"  theirquarters."  Thisregulatesthemannerinwhich 
they  are<to  be  dispersed  among  the  several  inn-keepers  and 
Tictuallera  throughout  the  kingdom ;  and  establishes. a  law 
martial  for  their  gorefiiiiient.  By  this,  among  other  things,  it 
is  enacted,  that  if  any  officer  or  soldier  shall  excite,  or  join 
any  mutiny,  or,  knowing  of  it,  shall  not  give  nodce  to  the  com- 
manding officer ;  or  shall  desert,  or  list  in  any  other  regiment, 
or  sleep  upon  his  post,  or  leave  it  before  he  is  relieved,  or  hold 
correspondence  with  a  rebel  or  enemy,  or  strike  or  use  vio* 
lence  to  his  superior  officer,  or  sh|U  disobey  Ms  lawful  com- 
mands :  such  offender  shall  suffer  such  punishment  as  a  court 
martial  shall  infiict,  though  it  extend  to  death  itself. 

HowEVKK  expedient  the  most  strict  regulations  may  be  in 
dme  of  actual  war,  yet  in  times  of  profbtmd  peace,  a  little 
relaxation  of  military  rigor  would  not,  one  should  hope,  be 
-productive  of  much  inconvenience.  And,  upon  this  princi* 
pie,  though  by  our  standing  laws  t  (still  remaining  in  force, 
though  not  attended  to)  deserticm  in  time  of  war  is  made 
felony,  without  benefit  of  clergy,  and  the  offence  is  triable  by 

TSttt-ItBaLVLcH.    ludlUw.VLe.l. 


(6]  Kace  tkii  wu  written,  with  ■  genuine  lore  of  hhettf,  by  the 
author,  experience  has  proved,  thst  the  most  Jbrmidsble  enemy  which 
the  people  of  England  have  to  dresd,  is  their  own  lawless  moba.  Care 
oogfit  therefore  to  be  taken,  that  soldien  may  never  become  familiar 
with  the  people  in  great  towni,  Icit  they  should  be  more  inclined  to 
jmn,  than  to  quell,  a  riot.  Jfam  tiefut  fiu'a  gtmium  »'m  armit,  nt^u 
arma  litu  itipaidii*,  nejKt  Hifendia  line  tribuHt,  habtri  fMwR.  Tac. 
Hist.iv.e.r4. 
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■  jury  akd  befbw  jvHtccs  at  the  comiBDii  Ulr :  ftn,  b^  «tr 
imlitia-4am  before  mentioned,  KmBchUgbterpmiBhincMii 
iii&i«t«4  Jbr  chaeitiDB  in  doe  of  pcAce.  So,  bf  Ac  tlomai 
bw  alio,  desdiion  in  tiine  of  wir  wu  pmiished^with  deatki 
but  more  mildly  in  time  of  tranquillity  *.  But  our  lartiiy 
act  Huikcs  BO  mcfc  diBtinction  i  for  uijr  <rf  the  IkvltM  abmt- 
mentioned  are,  eqwdly  Mr  all  times,  punishable  trith  dcatt 
itutf,  if  ft  court  manMl  AM  tliunk  proper.  Tbi*  discKtionvy 
power  of  Or  court  numial  ift  indeed  tn  be  guided  by  the  di- 
tactJoni  of  Ae  crawn  ( which,  with  regard  to  miiitBryafiencei, 
:  has  almoat  ata  absblnte  legislative  power*.  "  Hia  majcaty^ 
"  Kya  tbeact,  may  fona  anides  of  war,  and  coaatitme  c«nitt 
"  mania),  with  power  to  try  any  crutae  by  aucb  aitides,  lal 
"  inflict  penalties  by  aeMence  or  judgment  of  the  same."  A 
vast  and  most  inportaiit trust!  an  unlimited  power  to  creat 

crimes,  and  lanex  to  them  any  punishmeiits,  not  a- 
{4 1 6]    tending  to  life  or  limb !  These  are  indeed  fiartwUca 

te  be  inflicted,  except  for  crimes  dectar*d  to  be  m 
pBitishsble  by  this  Act;  whic^  crimes  we  have  jvat  touiae- 
rated,  and^  among  which,  we  may  observe  that  any  dinfae- 
dience  to  kwfiil  commands  b  one.  PcHuupa  in  •uac  tame 
revision  of  this  act,  wUch  is  in  mtmy  lespecta  hastily  peime^ 
it  may  be  thought  worthy  the  wisdom  of  parfiatnuit  to  mct^ 
lain  the  Itanha  of  military  subfeciion,  aad  1o  •»««  exprcM 
Bttiolee'af  war  for  the  govenimcnt  of  the  array,  an  is  doM 
for  the  govemmem  6f  the  navy ;  especially  aa,  by  our  pfearat 
constitution,  the  nolnHty  and  gcotty  of  the  kkagdoja,  wto 
serve  their  country  as  militia  officers,  are  annually  subjected 
to  the  same  arbitrary  rule,  during  their  time  of  exert:ise. 

One  of  the  greatest  advantages  of  our  English  law  is;  that 
not  only  tfie  crimes  themsetves  whidi  it  pniuahes,  but  aho 
the  pmallies  which  it  inflicts,  are  ascertained  and  notorious : 
nothing  is  left  to  arbitrary  discretion ;  the  king  by  his  judges 
dispenses  what  the  law  has  previously  ordained  ;  but  is  not 

«  rr.  «,  H.  J.  innui)  ut  >  Ibr  ibe  trnlaiKfi  rf  bk  ujn 
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bUmelfthelegialabBr.  How  ranch  therefore  u  it  to  be  rosrct' 
ted  that  a-iet  of  mciv,  whoie  bravery  hu  »  oftui  praiecved 
the  libertiei  of  their  country,  ihouid  be  rcducad  to  »  state  of 
■^nritudB  in  the  midst  of  «  nation  of  freemeo!  fbrur£4vard 
Coke  wiU  iafoKKt  a^S  that  it  b  oac  of  the  genuintt  nurlu  of 
servitudei  to  hare  the  law,  which  is  our  nije  of  hU«B|  either 
eoDccalad  or  precarious :  "  muerv,  eti  lervitu*  uk'  j»t  e»t 
**  vngum  mut  incogstttam."  Nor  is  this  Mate  of  vxtitude  quiM 
canustcBt  'vith  Um  maxivis  of  souail  policy  obserrcd  by  other 
free  nations.  For,  the  greater  the  general  liberty  is  vhich 
tUY  f  ^  esjoyst  the  more  cautious  hu  it  uniolly  been  in 
mtroducing  ahvery  in  any  particulai;  order  or  profbosioo- 
These  men,  as  baron  Montesquieu  obserras  **)  seeing  the 
Uterly  which  aCben  posHssi  and  which  they  themaelvea  are 
excluded  from,  are  apt  (like  eunuchs  in  the  eastern  sentglioa) 
to  lire  In  a  state  of  perpetual  envy  and  hatred  towai^s  the  rest 
of  the  community ;  and  induce  a  nalig;nant  pleasure  in  con* 
tributing  to  destroy  those  privileges,  to  which  they  can  never 
be  admitted.  Hence  have  many  free  states,  by  departing 
from  thie  rule,becncndangeredby  the  revolt  of  their 
slaves:  while,  in  absolute  and  despotic  governments  ^4173 
where  no  real  liberty  exists,  and  consequently  no 
invidious  comparisons  can  be  formed,  such  incidents  are 
extremely  rare.  Two  precautions  are  therefore  advised  to 
be  observed  in  all  prudent  and  free  governments :  1 .  To  pre- 
vent the  introduction  of  slavery  at  all :  or,  3.  If  it  be  already 
introduced,  not  to  intrust  thoM  ^ves  wUh  arms ;  who  will 
then  find  themselves  an  orennatch  for  the  freemen.  Much 
less  ought  the  soldiery  to  be  an  exception  to  the  people  in 
general,  and  the  only  state  of  servitude  in  the  nation. 

But  as  soldiers,  by  this  annual  act,  are  thus  put  in  a  worse 
conditioQ  than  any  other  subjects,  so  by  the  humanity  of  our 
standing  laws,  they  are  in  some  cases  put  in  a  much  better. 
By  statute  43  ^x.  c.  3.  a  weekly  allowance  is  to  be  raised 
in  every  county  for  the  relief  of  soldiers  thirt  arri  sick,  huft, 

a41M.3JI.  bSp,I.lM*. 
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and  maimed :  not  R>rgetting  the  royal  hospital  at  Chelsea,  fisr 
such  as  are  worn  out  in  their  duty.     Officers  and  soidierti 
that  have  been  in  the  king's  service,  are  by  several  statotesi 
enacted  at  the  close  of  several  wars,  at  liberty  to  use  any 
trade  or  occupation  they  are  fit  for,  in  any  town  in  the  kmg- 
dom,  (except  the  two  universities,}  notwithstanding  any  sti> 
tute,  custom,  or  charter  to  the  contrary  (7).  And  soldiers  in 
actual  military  service  may  make  nuncupative  wills,  and  dis- 
pose of  their  goods,  wages,  and  other  personal  chattels, 
without  those  forms,  solemnities,  and  expenses,  which  the 
law  requires  in  other  cases^.  Our  law  does  not  indeed  extend 
this  privilege  so  fiu*  as  the  civil  law ;  which  carried  it  to  an 
extreme  that  borders  upon  the  ridiculous.     For  if  a  sokher, 
in  the  article  of  death,  wrote  any  thing  in  bloody  letters  oa 
his  shield,  or  in  the  dust  of  the  field  with  his  sword,  it  wss 
a  very  good  military  testament^.     And  thus  much  for  the 
military  state,  as  acknowledged  by  the  laws  of  England  (8). 

e  Stat.  29  Car,  U.  c  3.   5W.ULe.tU  iucripterint  gtadio  siio»  ipso  taB|NR  q«^  a 

««•  ^  pneiio,  vitMe  «orCen  deieBaq—^  k^ 

d  S&militeiquidiiielypeoCterisMiigaiAe  modi  Tnlrnititrwi  itihilwH  rmi  nfMht  frf 

mo  nitOMitilMU  adnocaverint,  aut  in  pultere  6.  SL 15. 


(7)  By  the  42  Geo.  IIL  c  69.  all  officers,  soldiers,  and  msnien, 
who  have  been  employed  in  the  king*s  service  since  1784,  a&d  hate 
not  deserted,  and  their  wives  and  children,  may  exercise  any  trade  ii 
any  town  in  the  kingdom,  and  shall  not  be  removed  till  thev  are  acta- 
ally  chargeable.  The  same  privilege  is  extended  to  all  officers  and 
soldiers,  who  have  served  in- the  militia  or  the  fenciUe  regiments,  ail 
have  been  honorably  discharged. 

But  any  two  justices  of  the  coun^  or  place  may  examine  any  stick 
person  with  regard  tojiis  legal  settlement,  who  shall  make  oath  there- 
of;  and  the  justices  shall  give  such  person  an  attested  copy  of  his  affi- 
davit, which  shall  aflerwiQ-ds  be  admitted  as  evidence  of  such  settlement 

(8)  It  is  now  ftilly  esUblished,  that  both  the  full  pay  and  half  pay  of 
an  officer,  or  any  person  in  a  miUtaiy  or  naval  character,  cannot  in  any 
instance  be  assigned  befiire  it  is  due ;  as  the  object  of  auch  pay  is  ts 
enable  those  who  leceive  it  always  to  be  ready  to  serve  their  countzy 
with  that  decency  and  dignity  which  their  respective  characters  and 
stations  require.    4  T.  i?.  258.  M.  Si.  628. 
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Thi  waritime  rtate  b  nearly  Rioted  to  the  former :  though 
much  more  agreeable  to  the,  principles  of  our  free  cod- 
stitution.  The  royal  ntvy  of  England  hath  ever  been  its  [1 1 8} 
gresteat  defence  and  ornament ;  it  is  its  ancient  and 
natural  ■treng:th  ;  the  floating  bulwark  of  the  island  ;  an  army, 
from  which,  however  strong  and  powerful,  no  danger  can  ever 
be  apprehended  to  liberty  :  and  accordingly  it  has  been  assidu- 
ously  cultivated,  even  from  the  earliest  i^s.  To  s*  much 
perfection  was  our  naval  reputation  arrived  in  the  twelfth  cen- 
tury, that  the  code  of  maritime  laws,  which  ave  called  the  lawi 
of  Oleron,  and  are  received  by  all  nations  in  Europe  as  the 
ground  and  substruction  of  all  their  matine  constitutions,  waa 
confessedly  compiled  by  our  king  Richard  the  first,  at  the  irie 
of  Oleron  on  the  coast  of  France,  then  part  of  the  possessions 
of  the  crown  of  England*.  And  yet,  so  vastly  inCsrior  were 
our  ancestors  in  this  point  to  the  present  age,  that  even  in  the 
maritime  reign  of  queen  Elizabeth,  sir  Edward  Coke  '  thinks 
it  matter  of  boast,  that  the  royal  navy  of  England  then  ccm- 
ustcd  of  three  and  thirty  ships.  The  present  condition  of  our 
marine  is  in  great  measure  owing  to  the  salutary  provisions  of 
the  statutes,  called  the  navigation  acts  ;  whereby  the  constant 
Increase  of  English  shipping  and  seamen  was  not  only  encou- 
raged but  rendered  unavoidably  necessary.  By  the  statute 
S  Ric.  II.  c.  3.  in  order  to  augment  the  navy  of  England,  then 
greatly  diminished,  it  was  onlained,  that  none,  of  the  king's 
liege  people  should  ship  any  merchandise  out  of  or  into  the 
realm  but  only  in  ships  of  the  king's  Ugeance,  on  pain  of  for- 
feiture. In  the  next  year,  by  statute  6  Ric.  I!,  c.  8.  this 
wise  provision  was  enervated,  by  only  obliging  the  merchants 
to  give  English  ships  fif  able  and  sufficient)  the  preference. 
But  the  most  beneficial  statute  for  the  trade  and  commerce  of 
these  kingdoms  is  that  navigation-act,  the  rudiments  of  which 
were  first  fnmied  in  1630t,  with  a  narrow  partial  view  :  being 
intended  to  mortify  our  own  sugar  islands,  which  were  disaf- 
fected to  the  parliament  and  still  held  out  for  Charles  II,  by 
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stopping  the  gainful  trade  which  they  then  carried  on  with  the 
Dutch  i> ;  and  at  the  same  time  to  clip  the  wings  of  those  our 
bpulent  and  aspiring  neighbours.  This  prohibited  all  ships 
of  foreign  nations  from  trading  with  any  English  plan- 
ts 19]  tations  without  license  from  the  council  of  state.  In 
1651  ^  the  prohibition  was  extended  also  to  the  mother 
country :  and  no  goods  were  suffered  to  be  imported  into  Eng- 
landy  or  any  of  its  dependencies,  in  any  other  than  English 
bottoms  ;  or  in  the  ships  of  that  European  nation,  of  which  the 
merchandise  imported  was  the  genuine  growth  or  manu&cture 
(9).  At  the  restoration,  the  former  provisions  were  continue^ 
by  statute  13  Car.  II.  c.  18.  with  this  very  material  improve- 
ment,  that  the  master  and  three-fourths  of  the  mariners  shall 
also  be  English  subjects  ( 10). 

Many  laws  have^  been  made  for  the  supply  of  the  royal  navf 
with  seamen  ;  for  their  regulation  when  on  board  ;  and  to  coo- 
fer  privileges  and  rewards  on  them  during  and  after  their 
service. 

1 .  First,  for  their  supply.   The  power  of  impressing  sea- 

•&ring  men  for  the  sea  service  by  the  king's  comnusaioo,  has 

h  Mod.  Un.  Hbt.  xU.  389.  i  SeofaeU.  170. 


(9)  By  the  26  Geo.  III.  c.  60.  No  privileges  are  to  be  allowed  to  uif 
ships  which  are  not  British-built,  or  built  jn  some  part  of  his  majesty*! 
dominions :  and  every  such  ship  must  be  registered  m  the  port  to  which 
■he  belongs,  according  to  the  directions  of  that  statute,  the  27  Geo.  UL 
e.  19.  and  the  34  Geo.  III.  c.  6a 

(10)  The  34  Geo.  III.  c.  68.  enacts  that  after  the  expiration  of  ai 
months  from  the  conclusion  of  the  existing  war,  no  gooda  or  merchm- 
dise  shall  be  imported  into,  or  exported  from,  the  kingdom  of  GreA 
Britain,  or  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man,  on 
board  any  ship,  which  is  not  naviga^d  by  a  master  and  three-fourtlu, 
itt  least,  of  the  mariners  British  siibjedts. 

And  ships  or  vessels  sailing  from  one  place  to  an<fther  within  the 
kingdom,  or  in  the  aforesaid  islands,  must  be  manned  whoUy  with 
British  subjects. 

The  wilful  violation  of  these  regulations  sul^ects  the  owners  to  a 
forfeiture  of  the  ship  and  all  the  goods  on  board. 

By  the  42  Geo.  3.  c.  61.  Ireland  a^d  Irish  sailors  are  included  in  thesi 
regulations,  which  they  were  not  subject  to  before. 


CHAF.  13.  OP  PERSONS.  419 

been  a  nutter  of  some  dispute,  and  submitted  to  with  great 
reluctance ;  tbough  it  hath  very  clearly  and  learnedly  been 
shewn,  by  sir  Michael  Foster'i  that  the  practice  of  impresB* 
ingi  and  granting  powers  to  the  admiralty  for  that  purpose^ 
is  of  very  ancient  date,  and  hath  been  uniformly  continued  by 
a  regular  series  of  precedents  to  the  present  time :  whence  he 
concludes  it  to  be  part  of  the  common  law  ^.  The  difficulty 
arises  from  hence,  that  no  statute  has  expressly  declared  this 
power  to  he  in  the  crown,  though  many  of  them  very  strongly 
imply  it.  The  statute  2  Ric.  II.  c.  4.  speaks  of  mariners  being 
arrested  and  retained  for  the  king's  serrice,  as  of  a  thing  well 
known  and  practised  without  dispute ;  and  provides  a  remedy 
against  their  running  away.  By  a  later  statute',  if  any  water- 
man, who  uses  the  river  Thames,  shall  hide  himself  during 
the  execution  of  any  commission  of  pressing  for  the  king's 
service,  he  is  liable  to  heavy  penalties.  By  another^",  no 
fisherman  shall  be  taken  by  the  queen's  commission  to  serve 
as  a  mariner ;  but  the  commission  shall  be  first  brought  to 
two  justices  of  the  peace,  inhabiting  near  the  sea  coast 
where  the  mariners  are  to  be  taken,  to  the  intent  that  f  430^ 
the  justices  may  choose  out  and  return  such  a  num- 
ber of  able-bodied  men,  as  in  the  commission  are  contiuned, 
to  serve  her  majesty.  And,  by  others",  especial  protections 
are  allowed  to  seamen  in  particular  circumstances,  to  prevent 
them  from  being  impressed.  And  ferrymen  are  also  said  to 
be  privileged  from  being  impressed,  at  common  law".  All 
which  do  most  evidently  imply  a  power  of  impresung  to 
reside  somewhere ;  and,  if  any  where,  it  must  from  the  spirit 
of  our  constitution,  as  well  as  from  the  fre<]uent  mention  of 
the  king's  commission,  reside  in  the  crown  alone  (II)- 


(11)  Tbe  legpnlity  of  preiiin^  b  bo  fully  eit&blished,  th*t  it  will  not 
■ow  admit  of  a  doobt  in  aoy  oouit  of  justice.    In  the  esse  of  the  King 
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But,  besides  this  method  of  impressingy  (which  is  onlf 
defensible  from  public  necessity,  to  which  all  privste  con- 
siderations must  give  way,)  there  are  other  ways  that  tend  to 
the  increase  of  seamen,  and  manning  the  royal  navy.  Parishes 
may  bind  out  poor  boys  apprentices.to  masters  of  merchant- 
men, who  shall  be  protected  from  impressing  for  the  first 
three  years ;  and  if  they  are  impressed  afterwards,  the  masters 
shall  be  allowed  their  wages  p  :  great  advanti^es  in  pcnnt  of 
wages  are  given  to  volunteer  seamen  in  order  to  induce  them 
to  enter  into  his  majesty's  service^:  and  every  foreign  sea- 
man, who  during  a  war  shall  serve  two  years  in  any  man  of 
war,  merchantman,  or  privateer,  is  naturalized  ifi90  factor. 
About  the  middle  of  king  William's  reign  a  scheme  was  set 
on  foot*  for  a  register  of  seamen  to  the  number  of  thirty 
thousand,  for  a  constant  and  regular  supply  of  the  king's 
fleet ;  with  great  privileges  to  the  registered  men,  and,  od 
the  other  hand,  heavy  penalties  in  case  of  their  non-appear- 

p  Stat.  3  Ann.  e.  0.  r  Stat.  13  Geo.  II.  c  3. 

q  Sut.  31  Geo.  II.  c  10.  •  StaL  7  and  8  W.  IIL  ft  IL 


V.  Jubbs,  lord  Mansfield  says,  ''the  power  of  pressing  is  founded  upon 
*<  immemorial  usag«,  allowed  for  ages.  If  it  be  so  founded  and  allowed 
'<  for  ages,  it  can  have  no  g^und  to  stand  upon,  nor  can  it  be  vindicated 
*^  or  justified  by  any  reason,  hut  the  safety  of  the  state.  And  the  praC' 
<<  tice  is  deduced  from  that  trite  maxim  of  the  constitutional  law  of 
**  England  <  that  private  mischief  had  better  be  submitted  to,  than  pob- 
**  lie  detriment  and  inconvenience  should  ensue.'  And  though  it  be  a 
«  legal  power,  it  may,  like  many  others,  be  abused  in  the  exercise  of 
*<  it."  CoKsp.  517*.  In  that  case,  the  defendant  wais  brought -up  by  habeat 
corput  upon  the  ground  that  he  was  entitled  to  an  exemption ;  but  the 
court  held  that  the  exemption  was  not  made  out,  and  he  was  remanded 
to  the  ship  from  which  he  had  been  brought. 

Lord  Kenyon  has  also  declared  in  a  similar  case,  that  the  right  of 
pressing  is  founded  on  the  common  law,  and  extends  to  all  persons 
exercising  employments  in  the  seafaring  line.  Any  exemptions,  there- 
fore, which  such  persons  may  claim,  must  depend  upon  the  positive 
provisions  of  statutes.    5  T.  R.  276. 
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•nee  when  called  Got  :  but  this  registry,  being  judged  to  b» 
■  inefTectuai  u  well  as  oppresUTc,  was  abolished  by  statute 
9  Ann.  c.  31. 

S.  The  method  of  ordering  seameQ  in  the  roy«l  fleet,  and 
keeping  up  a  regular  discipline  there,  is  directed  bj  certain 
express  rules,  articles,  and  orders,  first  enacted  by  the  autbo- 
.  lit;  of  parliameat  soon  after  the  restoration' ;  but 
since  new-modelled  and  altered,  after  the  peace  of  [431] 
Aix  la  Cbapelle",  to  remedy  some  defects  wluch 
were  of  fatal  consequence  in  conducting  the  preceding  war. 
In  these  articles  of  the  navy  almost  every  possible  offence  is 
set  down,  and  the  punishment  thereof  annexed :  in  which 
respect  the  seamen  have  much  the  advantage  over  their 
brethren  in  the  land-service ;  whose  articles  of  war  are  not 
enacted  by  parliament,  but  framed  from  dme  to  time  at  the 
pleasure  of  the  crown.  Yet  from  wh^ice  this  distinction 
arose,  and  why  the  executive  power,  which  is  limited  so  pro- 
perly with  regard  to  the  navy,  should  be  so  extensive  with 
regard  to  tAe  army,  it  is  hard  to  assign  a  reason:  tmless  it 
proceeded  from  the  perpetual  establishment  of  the  navy, 
which  rendered  a  permanent  law  for  their  regulation  expe- 
dient i  and  the  temporary  duration  of  the  army,  which  sub- 
sisted only  &om  year  to  year,  and  might  therefore  with  less 
danger  be  subjected  to  discretionary  government.  But  what- 
ever was  apprehended  at  the  first  formation  of  the  mutiny 
act,  the  regular  renewal  of  our  standing  force  at  the  entrance 
of  every  year  has  made  this  distinction  idle.  For,  if  from 
experience  past  we  may  judge  of  future  events,  the  army  is 
now  lastingly  ingrafted  into  the  British  constitution ;  with  this 
singularly  fortunate  circumstance,  that  any  branch  of  the 
legislature  may  annually  put  an  end  to  its  legal  existence,  by 
refusing  to  concur  in  its  continuance. 

3.  With  regard  to  the  piivileges  conferred  on  sailors, 
they  are- pretty  much  the  same  with  those  conferred  on  sol- 

I  SIM.  U  Cur.  n. It. I.e. R. 

'«  SUt.  33  Oco.  □.  c  U.  uiinided  br  IV  Oca.  m.  c  IT, 
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diers ;  with  regard  to  relief  when  maimed,  or  wounded,  or 
luperannuated,  either  by  county  rates,  or  the  royal  hospidd 
at  Greenwich ;  with  regard  also  to  the  exercise  of  trades,  and 
the  power  of  making  nuncupative  testaments:  and  farther*, 
no  seaman  aboard  his  majesty's  ships  can  be  arrested  for  anj 
debt,  unless  the  same  be  sworn  to  amoimt  to  at  least  twenty 
pounds ;  though  by  the  annual  mutiny  acts,  a  soldier  may  be 
arrested  for  a  debt  which  extends  to  half  that  value,  but  not 
to  a  less  amount  (12). 

w  SUt.  31  Geo.  U.  c.  10. 


(12)  Bat  by  the  late  mutiny  acts,  a  soldier,  Uke  a  seaniaii,  csonot  be 
arrested  or  taken  in  execution  for  any  debt  less  than  20/.  The  slstnta 
except  any  criminal  matter,  snd  thereupon  it  has  been  decided,  that  i 
soldier  may  be  committed  for  refusing  to  indemnify  the  parish  agiiatt 
a  bastard  child ;  or  for  disobe3dng  sn  order  of  justices  to  pay  a  wtddy 
allowance  for  it.    5  T.  R.  156.    2  T.  jR,  270. 

'  Here  it  may  not  be  improper  to  add,  that  since  the  time  of  queea 
Anne,  a  variety  of  statutes  have  been  passed  to  enc:puri(ge  attempts  to 
discover  the  longitude  at  sea :  and  by  the  14  Geo.  III.  c.  66.  ^vhich  has 
repealed  the  former  statutes,  it  is  enacted,  that  the  author  of  sny  \add 
and  practicable  plan  to  discover  the  longitude  at  sea,  either  by  time* 
keepers  or  astronomical  calculations,  shall  be  entitled  to  a  rewird  of 
5000/.  if  the  longitude  can  be  determined  at  sea  within  a  degree  ofi 
great  circle,  or  sixty  geographical  miles ;  to  7,500/.  if  within  )  of  i 
degree ;  and  to  10,000/.  if  within  {  a  degree.  And  if  any  useful  dis- 
covery shall  be  made  respecting  the  longitude,  though  not  entitled  to 
those  g^eat  rewards,  or  if  any  beneficial  improvement  shall  be  introduced 
into  navigation,  the  commissioners  of  the  longitude  may  award  rach 
less  sum  as  they  may  think  the  ingenuity  or  industiy  of  the  author 
deserves. 

And  by  16  Geo.  III.  c.  6.  if  any  ship  discovers  a  passage  between  tk 
Atlantic  and  Pacific  oceans,  beyond  the  52d  degree  North  latitude,  the 
owner  or  commander,  if  a  king's  ship,  shall  receive  20,000/. ;  and  5000^- 
shall  be  given  in  like  manner  to  the  first  ship  that  shall  approach  withia 
one  degree  of  the  North  pole. 


c  423  : 
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OF  MASTER  AND  SERVANT. 


Xl  AV I NG  thus  commented  on  the  rights  and  duties  of  per- 
sons, aa  standing  in  the  ftuiUe  relations  of  magistrates  and 
people,  the  method  I  have  mailied  out  now  leads  me  to  con- 
uder  their  rights  and  duties  in  ftrivate  cECcmomical  relations. 

The  three  great  relations  in  private  life  art,  1.  That  of 
matter  and  lervant ;  which  is  founded  in  convenience,  whereby 
a  man  is  directed  to  call  in  the  assistance  of  otherS)  where  his 
own  skill  and  labor  will  not  be  sufficient  to  answer  the  cares 
incumbent  upon  him.  2.  Thai  oi  Autband  attd  ta^/e  ;  which  is 
founded  in  nature,  but  modified  by  civil  society :  the  one  direct- 
ing roan  to  continue  and  multiply  his  species,  the  other  pre- 
scribing the  manner  in  which  that  natural  impulse  must  be 
confined  and  regulated.  3.  That  otfiartnl  and  e/did,  which  is 
consequential  to  that  of  marriage,  being  its  principal  end  and 
deugn:  and  it  is  by  virtue  of  tlds  relation  that  infants  are 
proteaed,  maintained,  attd  educated.  But,  unce  the  parents, 
on  whom  this  care  is  primarily  incumbent,  may  be  snatched 
away  by  death  before  they  have  completed  their  duty;  the  law 
has  therefore  provided  a  fourth  relation  ;  4.  That  of  guardian 
imd  ward,  which  is  a  kind  of  artificial  parentage,  in  order  to 
supply  the  deficiency,  whenever  it  happens,  of  the  naturtd. 
OF  all  these  relations  in  their  order. 


423  THE  RICSTS  BOOK  I. 

In  discussing  the  relation  of  ma»ter  onA  aervani^  I  shall,  first, 
consider  the  several  sorts  of  servants,  and  how  this  relation  is 
created  and  destroyed  :  secondly,  the  effect  of  this  relation  with 
regard  to  the  parties  themselves:  and,  lastly,  its  effect  with 
regard  to  other  persons. 

I.  As  to  the  several  sorts  of  servants:    I  have  formerijr 
observed  ^  that  pure  and  proper  slavery  ddes  not,  nay  cannot, 
subsist  in  England :  such  I  mean,  whereby  an  absolute  and 
unlimited  power  is  given  to  the  master  over  the  life  and  £v- 
tune  of  the  slave.     And  indeed  it  is  repugnant  to  reason,  and 
the  principles  of  natural  law,  that  such  a^  9t^te  should  subsist 
any  where*     The  three  origins  of  the  right  of  slavery,  assign- 
ed by  Justinian  b,  are  all  of  them  built  upon    false  founda* 
tions«.      As,  first,  slavery  is   held  to  arise  ^^  jure  gentium^ 
from  a  state  of  captivity  in  war  ;  whence  slaves  are  caM 
wianc^doy  guan  manu  cafuL     l^e   conqueror,    say  the  ciri- 
lians,  had  a  right  to  the  lifis  of  his  captive  ;  and,  having  spared 
that,  has  a  right  to  deal  with  him  as  he  pleases.      But  it  is  an 
untrue  portion,  when  taken  generally,  that  by  the  law  of  nature 
or  nations,  a  man  may  kill  his  enemy :  he  has  only  a  right 
to  kill  him,  in  particular  cases ;  in  cases  of  absolute  necessity, 
for  self-defence ;  and  it  is  plain  this  absolute  necessity  did  not 
subsist,  since  the  victor  did  not  actually  kill  him,  Imt  made  kdm 
prisoner.     War  is  itself  justifiable  only  on  principles  of  sdf- 
preservation ;  and  therefore  it  gives  no  other  right  over  pri- 
soners but  merely  to  disable  them  from  doing  harm  to  us,  by 
confining  their  persons :  much  less  can  it  give  a  right  to  kifl, 
torture,  abuse,  plunder,  or  even  to  enslave,  an  enemy,  when 
the  war  is  over.     Since  therefore  the  right  of  making  slaves  bf 
captivity  depends  on  a  supposed  right  of  slaughter,  that  founda* 
tion  failing,  the  consequence  drawn  from  it  must  fail  like- 
wise.    But,  secondly,  it  is  said  that  slavery  may  beg^in  ^jwre 
«  crvili;**  when  one  man  sells  himself  to  another.      This,  if 
only  meant  of  contracts  to  serve  or  work  for  another,  is  very 

ft  Fkigr.  197.  ftBcUUi  nostra.    /n«f.  1.  3.  4. 

b  Senri  aut  finnt,  tut  naseantiir :  Hunt        c  Sl^teiq.  Sp.  I*  xr.  3. 
jare  gentium,  aut  Jore  chUi:  aawviitiir  ex 
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JMM:  Ittttviicn^lndto-nrict  slxrerf,  ia  dM  aensr  of  Ac 
Unr*  of  •U  Rome  or  HMMkni  BiilMrf ,  k  aln  hnpoBa^tle. 
Every  nle  implies  c^pnce,  a  qvidprt  quo,  »  eqnivaleat  gma 
ia  tlw.sBler  in  Hen  of  iriial  kc  trttwfere  tcr  the  Jmyw-  iMt 
wl»t  wimviient  cam  be  gireti  fop  life,  ■od  liberty,  both  of 
wUch  (in  afaMtnte  shver^)  are  keld  to  be  in  tlie  masteVi  dig- 
|iom1^  Hia  prapertf  also,  the  v«ry  price  he  teems  to  receive, 
derolves  iftf  facto  to  hia  inaafer,  tfce  instant  he  becomeB  hie 
■lav*,  la  ttiia  eaae  thereftirc  the  buyer  gives  Dotftingi  and 
tlM  teller  receivet  nothiag :  of  what  valicUty  then  can  a  sale 
be,  which  destroy*  the  very  principles  upon  which  all  talea 
are  founded  ?  Lastly,  we  aM  «oId,  that  besides  thasa  two  ways 
by  which  davea  *'JhnU"  or  are  ac^vired,  they  may  also  be 
hereditary:  '^  tend  tKuewnturi"  the  children  of  acquired 
•bres  areyurr  naturaey  by  a  Be|;«iTp  kind  of  Urthright,  dftvea 
alio.  But  Iddi,  Misg  built  on  the  two  former  righta,  nwat 
fcfl  tegether  with  them.  If  neither  captrrityt  nor  the  asde  of 
oite's  self,  can  by  Ac  law  of  nhture  and  reason  reduce  tlie 
pMent  to  slavery,  much  less  can  they  reduce  the  offspring. 

Upok  these  principles  ^e  lai^  of  England  aUiora,  and 
will  nt>t  endure  the  existence  o^  sltftery  within  (his  nation  i 
ffi»  that  when  an  attempt  Was-made  to  introduce  it,  by  statute 
I  £dW.  VI.  c.  3.  Which  ordained,  that  all  Idle  vagabonds 
should  be  made  slaves,  and  fed  upon  bread  and  water,  or  smalt 
drink,  end  refuse  meat ;  should  wear  a  ring  of  iron  round 
tbeir  necksi  arins,  or  legs  i  and  shouU  be  compelled  by  beat- 
ing, chaining,  or  otherwise,  tv  perform  the  work  aasigned 
them,  were  it  never  so  rile  ;  tht  spirit  of  the  nation  coultf 
not  brook  this  condition,  even  in  the  most  abandoned  rogues; 
and  therefore  this  statute  was  repealed  in  two  years  after- 
wards''. And  now  it  is  laid  down*,  that  a  slave  or  negror 
the  instute  he  lands  in  England,  becomes  a  freeman ;  that  isf 
(the  law  will  ptofect  hitn  ui  the  enjoyioeat  of  his  persiMt,  and 
his  property.  Yet,  with  regard  to  any  tight  which  the  mas- 
ter may  have  lawfully  acqiured  to  the  perpetual  service  of 
dS(M.I*tf  «E4«.  vi.*.t«.  eadk-tw. 

VOL.  I.  T^ 
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Jdhn  or  Thomas^  this  wUl  remain  exactly  in  tlie  aame  state 
as  before :  for  this  is  bo  more  than  the  same  state  of  subjec* 
tion  for  life^  wluch  every  apprentice  submits  to  for  the  space 
of  seven  years,  or  sometimes  for  a  longer  term  ( I ).  Hence  too 

it  follows  that  the  in&mous  and  unchristian  practice  of  with- 

* 

lioMing  baptism  from  negro  servants,  lest  they  should  thereby 
.gain  their  liberty,  is  totally  without  foundation,  as  well  as 
without  excuse.  The  law  of  England  acts  upon  general  and 
extensive  principles:  it  gives  liberty,  rightly  understood, that 
is,  protection  to  a  jew,  a  turk^  or  a  heathen,  as  well  as  to 
those  who  profess  the  true  religion  of  Christ ;  and  it  will  not 
dissolve  a  civil  obligation  between  master  and  servant,  oo 
account  of  the  alteration  of  faith  in  either  of  the  parties :  but 
the  slave  is  entitled  to  the  same  protection  in  England  befiDre, 
as  after,  baptism : .  and,  whatever  service  the  heathen  negro 
owed>  of  right  to  his  American  master,  'by  general  not  bf 
local  law,  the  same  (whatever  it  be)  is  he  bound  to  reader 
when  brought  to  England  and  made  a  christian  (2). 

(1)  The  meaning  of  this  8ei\^ence  is  not  very  intelligible.    If  a  right 
to  perpetual  service  cim  be  acquired  lawfully  9X  all»  it  must  be  abjured 
hy  a  contract  w'^lh  one  who  is  free,/who  is  nti  juri*,  and  competent  to 
contract  Such  a  hiring  may  not  perhaps  be  iUegid  and  void.  If  a  ma 
can  contract  to  serve  for  ope  year,  there  seems  to  be  no  reason  to  pre> 
vent  his  contracting  to  serve  for  100  years,  if  he  should  so  long  lite : 
though,  in  general,  the  courts  would  be  inclined  to  connder  it  an  na- 
pTOvidedt  engagement,  and  would  not  be  very  strict  in  enfi^^ngit 
But  there  could  be  no  doubt,  but  such  a  contract  with  a  person  ia  t 
state  of  slavexy  wo\dd  be  absolutely  null  and  void. 
^  (2)  We  might  have  been  surprised,  that  the  learned  Commealstor 
should  condescend  to  treat  this  ridiculous  notion  and  practice  with  so 
much  seriousness,  if  we  were  not  apprized,  that  the  court  of  common 
pleas,  so  late  as  the  5  W.  &  M.  held,  that  aman  might  have  a  property 
in  a  negro  boy,  and  might  bring  an  action  of  trover  for  him,  beeaate 
negroes  are  heathent,  1  Ld,  Raj.  147.    A  strange  principle  to  found  a 
rig^  of  property  upon !       ^ 

But  it  was  decided  in  1772,  in  the  celebrated  case  of  James  Somer- 
sett,  that  a  heathen  negro,  when  brought  to  England,  ovtres  no  service 
to  an  American  or  any  other  master.  Jaihes  Somersett  had  been  made 
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-  I.  Thk  first  tort  of  servants  therefore  acknovledged  by 
the  lairsof  Englandisrem^nui/tCT'vaflMjBOcdled  fhinvbeing 
intra  tnoenia,  or  domestics.  The  ctrntrsct  between  them  uid 
their  masters  arises  upon  the  hiring.  If  the  hiring  be  gen- 
eral without  aay  particular  time  limited)  the  law  construes 
it  to  be  a  hiring  for  a  year';  upm  a  principle  of  natural  equity* 
that  the  servant  shall  serve,  and  the  master  maintun  hlm^ 
throughout  alt  the  revolutions  of  the  respective  seasons;  as 
welt  when  there  is  work  to  be  done,  as  when  there  is-not*: 
but  the  contract  may  be  made  for  any  larger  or  smaller  term. 
All  single  men  betweentwelveyearaotd  and  sixty, and  married 
ones  under  thirty  years  of  age,  and  all  ungle  women  between 


s  slave  in  Africa,  and  wu  sold  there  i  frooi  thence  be  was  c«|iied  to 
Virginia,  wherehewu  bought,  uidttroughtb]' his  muter  to  Englandt 
here  he  rxn  ■wayfrom  bis  master,  who  teiscdhim,  imd  carried  bim  on 
board  ■  ship,  wbere  be  was  confined,  in  order  to  be  sent  to  Jamalra  to 
be  sold  IS  a  slave.  Wbilat  be  was  thus  confined.  Lord  Msnsfield 
granted  a  habeai  terpat,  orderiB^  the  captain  of  the  (Up  to  bring  up 
tbe  body  oT  Juoet  Somcnett,  with  tbe  cause  of  fafa  d«t«aer.  Ilw 
above-meatianed  drounttaneca  being  stated  upon  tbe  return  to  the 
writ,  after  much  learned  discuaiion  in  the  court  of  king's  bench,  the 
court  were  unanimousty  of  opinion,  that  the  return  was  insulBcicnt, 
and  that  Somersett  ought  to  be  discharged.  See  Mr,  Hargrave'a 
learned  argument  for  the  negro  in  11  St.  7>.340i  and  the  case  reported 
in  Leffi  Rtparu,  1.  In  consequence  of  this  decision,  if  >  ship  loaden 
with  slaves  was  obliged  to  put  into  an  English  harbor,  all  the  slaves  on 
board  might  and  ought  to  be  set  at  liberty.  Thou^  there  are  acts  of 
psriiament  which  recognise  and  regulate  the  slavery  of  negroes,  yet  it 
<»sts  not  in  the  oontemplatioii  of  the  common  law ;  and  the  reason 
that  they  are  not  declared  free  before  (hey  reach  an  Engliah  harbor,  ia 
only  because  their  complaints  cannot  sooner  be  heard  and  redressed 
by  the  process  oTan  English  court  of  justice- 
Liberty  by  the  Engliah  law  depeoda  not  upon  the  complexion  i  and 
what  was  said  even  in  the  time  of  queen  Elitabeth,  is  now  sufastan- 
tially  true,  that  the  air  of  En^juidit  toopureiiH'aalave  Co  bicathe  in. 
2RHilm.«». 


ASbi  TfiKMoirrs  •ooRi. 

wtikrm  Mi  hHf9  n^  hmmg  mf  mibtB  f^i^Omif  trt  com- 
|tctU«ble  bf  tvo  jjiMitices  w  go  out  jtp  •frvioe  |h»  hinil»n4^» 
certain  •pcci&e  tni99i  for  tte  prbmotm  pf  honeft  imta^  i 
and  no  msMlUr  em  put  airay  kU  nenvjuit,  «r  tenrMt  IwiveUi 
tftiMMpr,  after  bdng  ao  jmlaiAady  akber  be^ona  or  at  jtlie  m4 
.of  his  termt  without  a  qiiaitei^a  wanrng ;  unleaa  upen  rta^ 
aonable  canae  to  he  allowed  hj  ja  juatice  ti  the  peaoe^  (3)) 
but  they  may  part  by  cosiaeiity  or.  make  e  apociat  bargain. 

2.  AvoTHl&m  specieaof  aenraau  are  called  af^^ntUfi^fikvm 
aftfirendrcy  to  leami)  and  are  usually  bound  for  a^term  of  yearsi 
by  deed  indented  or  indentures}  to  serve  their  maafeerK  tod 
be  maintained  and  instructed  by  them.  Thia  is  uaualiy  does 
to  persons  of  trade>  in  order  to  learn  their  art  and  mystery; 
and  sometimes  very  large  sums  are  given  with  theniy  as  a  pre- 
mium for  such  their  instruction :  but  it  may  be  done  to  hiis- 
bandmen,  nay  to  gentlemen,  and  others.  Aad^  childreoof 
poor  persons  may  be  apprenticed  out  by  the  overseers,  vkh 
consent  of  two  justices,  till  twenty -one  years  of  age,  to  soch 
persons  as  are  thought  fitting ;  who  are  also  compeJJaUe  to 
Itake  them ;  and  it  is  held,  that  gentlemen  of  fortunB,  and 
elergymen^  an^  equally  liable  with  othera  to  auch  compal- 
aion>'  (4) :  for  which  {purposes  our  statutea  have  made  the 

h  Sucf  ESz.  c  4.  30.    s  9x4  3  AnD.  e.  6.    4  Aaa.  e.  19.  n 

i  Stat.  5  Eliz.  c  4.  43  Elix.  /e.  2.  iJac  L      G.  IL  c  B,    18  G.  III.  c  47. 
c.  25.    7  Jac  I.  c  3.    8  and  0  W.  Mod  M.  c.         k  Salk.  87.  491. 


(S)  But  this  rektes  cmly  to  Benrants  employed  in  husbandry.  It  W 
been  the  practice  for  magistrates  to  exercise  a  jarbdiction  over  domes* 
tic  servants,  and  it  would  be  very  useful  to  the  public,  that  they  should 
possess  such  a  jurisdiction  ;  but  it  has  lately  been  decided,  that  th^ 
authority,  under  tlie  5  Eliz.  c.  4.  is  confined  to  servants  employed  ia 
husbandry.  6  T.  H.  5B3.  But  it  has  been  held  tiiat  a  master  nii^  ton 
away  a  servant  for  incontinence,  or  moral  turpitude,  for  such  miscon- 
duct produces  a  dissolution  of  the  contract.    Caid.  14. 

(4)  The  parish  officers,  with  the  assent  of  two  justices,  may  bind  a 
parish-apprentice  to  a  person  who  resides  out  of  their  pariah,  if  he  oeca- 
pies  an  estate  in  the  pariah.  3  T,  RKfl.    Or  to  partners,  who  rende 
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indsntaret  obUgitorf ,  even  Uwugh  ittcb  |MU^-«p|>r«tic«  be 
m  wnori.  ApprattiQai  to  tndes  nmy  ba  diicbvged  on  rea- 
•oubk  cwMS,  eitfaer  at  the  TCqnut  of  tbwnaelvM  or  »Mt«rt« 
at  tbe  quattsr^Msuoos,  or  by  one  juadcCt  with  appetl  vi  tha 
scHions" ;  who  may,  bjr  the  equitjr  of  the  atatiUe,  if  tbof 
tUnk  it  reaaonaUa,  dinect  reaiiuitia&  of  a  ratable  ibare  of  the 
moocf  given  with  the  apprentice*  i  and  paiuh-ai^rentices 
may  be  diacharged  ui  the  lame  manner,  by  tro  juaticeio  (S). 


out  of  the  pirUh,  thoi^  •ome  of  the  putnen  are  re»ident  upon  the 
pvtnenhip  property  within  the  pimh.    7  T.  S.  33. 

(5)  Bf  33  Geo.  lit.  c.  ST.  where  »  pirlih-apprentice  ii  diichirged 
ft*n  k  toutu  OD  «ecouM  of  the  miaoonduct  «f  the  mHter,  the  justica 
in*}'  order  die  inaMer  to  delinr  np  hia  ctoAei,  lad  te  p^  k  BUin  not 
exoceding  lU  to  place  him  i«ith  inotber  UMiter.  Sec  the  other  pn>- 
risioni  of  thi«  statute,  and  the  tubjeet  stated  at  large,  in  Bam,  tit. 

And  by  the  33  Geo.  III.  c.  55.  wherever  »  master  or  mistrcM  has  not 
received  more  than  ten  pounds  with  sn  apprentice,  two  or  mare  jut- 
ticea  at  a  «p«cial  cr  pel^  soarion*  may,  upon  complaiM  and  proof  of  ■H' 
UMge  of  the  iqiprentiee,  fine  the  master  or  i^strcap  any  sum  hot  exceed- 
il^[  fbrty  ihJUuigs )  and  the  fine  du^,  at  the  discretion  of  the  justices, 
be^>plied  to  theuseof  the  ^rantice,  as  a  compensation  for  the  injuiy 
which  he  may  have  sustained. 

By  the  43  Geo.  III.  c.  4£.  the  overwen  of  the  poor  ihall  keep  a 
leipster,  containing  afolldescriptionof  every  child,  bound  out  bylhem 
as  a  paiish-^ijwaitice,  acoording  to  a  Ibrm  prescribed  by  the  statute, 
whid)  register  shall  be  algned  by  the  mtgiatratea  who  luent  to  the 
iodraturcs.  Upop  omiiaicti,  the  overseer*  shaU  forfeit  6Te  pounds. 
The  magistrstes  of  tbe  county  msp  inspect  the  register  jrnfit/  and 
other  persons,  paying  td.  If  the  indentures  are  proved  to  be  lost  or 
destroyed,  then  the  register  shall  be  endence  of  the  binding. 

The  43  Geo.  III.  c.  73.  contains  many  sslutaiy  and  esceUent  regula- 
tions for  the  preservation  of  the  health  and  morali  of  apprentices  and 
others  employed  in  cotton  and  other  factoriea. 
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But  if  an  app^'epdce,  mth  whom  less  than  ten  pounds  hath 
been  given^  runs  away  from  his  master,  he  is  pompellabie  to 
serve  out  his  time  of  absence,  or  make  satisBaction  for  tiie 
same,  at  any  time  within  seyen  years  after  the  expiratioo  of 
his  original  contract  p. 

3.  A  THIRD  species  of  servants  are  iahorersy  who  are  oo^ 

hired  by  the  day  or  the  week,  and  do  not  live  M/n 
[4273     moerwtj  as  part  of  the  fieanily  ;  concerning  whom  the 

statutes  before  cited  ^  have  made  many  very  good 
regulations :  1 .  Directing  that  all  persons  who  have  no  viiibk 
effects  may  be  compelled  to  work :  2.  Defining  how  long  thej 
must  continue  at  work  in  summer  and  in  winter:  3.  Punish- 
ing such  as  leave  or  desert  their  work :  4.  Empowering  the 
justices  at  sessions,  or  the  sheriff  of  the  county,  to  settle  their 
wages :  and  5.  Inflicting  penalties  on  such  as  either  give,  or 
exact,  more  wages  than  are  so  settled. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may 
be  so  called,  being  rather  in  a  superior,  a  ministerial,  capa- 
city ;  such  as  ^ewardsy  factovj  and  baiUffu  :  whom  howerer 
the  law  considers  as  servants /^ro  temfiorcy  with  regard  to  such 
of  their  acts  as  affect  their  master's  or  eniployer's  propeTty^ 
Which  leads  me  to  consider, 

II.  The  manner  in  which  this  relation,  of  service,  affects 
either  the  master  or  servant.  And,  first,  by  hiring  and  ser- 
vice for  a  year,  or  apprenticeship  under  indentures,  a  person 
gains  a  settlement  in  that  parish  wherein  he  last  served  forty 
days  ^.  In  the  next  place,  persons,  serving  seven  years  as 
apprentices  to  any  trade,  have  an  exclusive  rig^  to  exercise 
that  trade  in  any  part  of  England  •.  This  law,  vrith  regard  to 
the  exclusive  part  of  it,  has  by  turns  been  looked  upon  as  a 
hard  law,  or  as  a  beneficial  one,  according  to  the  prevailiog 
humor  of  the  times :  which  has  occasioned  a  great  variety 

p  Stat,  fi  Gea  UL  c.  S6.  r  See  page  304. 

q  Sttt.  B  Eliz.  e.  4.   0  Geo.  III.  -c.  39;,  •  Stit.  f  Elis.  e.  4.  see.  31. 
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(rf*  resolutions  in  the  couiti  of  lav  cntceming  it ;  and  kttempts 
have  been  frequently  made  for  its  repeal,  though  hitherto 
irithout  success.  At  common  Uw  every  man  might  use  what 
trade  he  pleased ;  but  this  statute  restrains  that  liberty  to 
such  as  have  served  as  apprentices :  the  adversaries  to  which 
provision  say,  that  all  restrictions  (which  lend  to  introduce 
m<»M>polies)  are  pernicious  to  trade ;  the  advocates  Jbr  it 
allege,  that  unskilfulness  in  trades  is  equally  detrimental  to 
the  public,  aa  monopolies.  This  reason  indeed  only 
extends  to  such  trades,  in  the  exercise  whereof  skill  [43S3 
is  required :  but  another  of  their  arguments  goes 
much  &rtheri  viz.  that  apprenticeships  are  useful  to  the 
commonwealth,  by  employing  of  youth,  and  learning  them 
to  be  eariy  industrious  (6) ;  but  that  no  one  would  be  induced 
to  undergo  a  seven  years  servitude,  if  others,  though  equally 
skilful,  were  allowed  the  same  advantages  without  having 
undergone  the  same  discipline  e  and  in  this  there  seems  to 
be  much  reason.  However,  the  resolutions  of  the  courts 
&ave  in  general  rather  confined  than  extended  the  restric- 
tion.  No  trades  are  held  to  be  within  the  statute,  but  such 
as  were  in  being  at  the  making  of  it':  for  trading  in  a  coun- 
try village,  apprenticeslups  are  not  requisite" :  and  foUowii^ 
the  trade  seven  yean,  without  any  effectual  prosecution, 
(either  as  a  master  or  a  servant,)  is  sufficient  without  an 
actual  apprenticeship*  (7). 

1  L«d  TUfm.  ru.  w  l4nl  Riiriii.  Il'm.    WiDoi  jui  Mm  '■ 

DiVtmtMl.    iKcklU.  HulBD.  Tr.  33  Om.  n.  (br  •>  i^lii'caj 


(6)  Lord  Coke  nyt,  this  statute  ww  not  enacted  only  thst  woikmen 
should  be  skilful,  but  alao  thit  youth  should  not  be  noumhed  in  idle- 
jKii,  but  brou^t  up  and  educated  in  lawful  science*  and  trades. 

11  Oi,  54. 

(7)  The  peiu]^is40f.  amonth,  one  half  to  the  king,  the  other  half 
to  the  prosecutor.  The  words  of  the  statiite  are,  having  lervcd  at  an 
^prmiia,  and  there  can  be  no  doubt  but  the  Icgiilaturc  intended  that 
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A  uAMTnwL  m»f  hj  tew  correct  hb  appMnAce  Smt  m$ij^ 
geaee  or  other  miibeliftTioitrf  so  it  be  do»e  with  ino4ei»- 
lioik*:  thought  if  the  iMSter  or  nuMter's  wife  beets  ukj  otiHr 
eenrant  of  foil  age,  it  b  good  cause  of  departure^  (S).  in 
if  tsof  iervanty  workatHui,  or  teborer  asaMika  his  itiasterw 
dame,  he  shall  suffer  one  year's  imyisottmimti  ani  (Am 
epen  corporal  puMshmenty  not  extending  to  life  or  UmbK 

Bv  senrice  aU  senranls  snd  Isborers*  except  appreaUMi) 
become  entitled  to  wi^;es :  sccordinJi^  to  their  agreeaseatf  if 
iii^ual  servants;  or  according  to  the  appointment  of  tb 
sheriff  or  sessions,  if  laborers  or  aenrants  in  husbaedrj: 
for  the  statutes  for  regidatkm  of  wages  extend  to  such  ter- 
▼ants  only*;  it  being  impossible  for  any  magistrate  to  be  « 
judge  of  the  employment  of  menial  senrants,  or  of  coune  t» 
assess  their  wages. 

III.  LsT  us,  lastly,  see  how  strangers  may  be  afiected  hf 
this  relation  cyf  master  and  servant :  or  how  a  mnter 
f  4^93    may  behave  towards  others  on  behalf  of  his  semni; 
and  what  a  servant  may  do  on  behalf  of  his  nssfer. 

And,  first,  the  master  may  maintain^  that  is,  abet  and 
asust  his  servant  in  any  action  at  law  against  a  stnsfer: 
whereas,  in  general,  it  is  an  offence  against  public  justice  t» 
encourage  suits  and  animosities,  by  helping  to  bear  the 
expense  of  them,  and  is  called  in  law  maintenance^.   A 


X  1  Hftwk.  P.  C.  130.    Loabw  Eiren.  137.  ft  Stat.  5  Eliz.  e.  4. 

Cro.  Car.  170.    %  8liow.n9.  a  %  Jonea,  47. 

3r  F.  N.  B.  168.    Bro.  Abr.  t.  Laboreis  b  S  RoD.  Abr.  115. 

fl.     TWKt»MUI>, 


the  tradesman  should  have  serred  an  actual  apprenticeship :  but  fitm 
the  words,  a§  an  apprentice^  this  being  a  penal  statute,  the  judges  bare 
determined  that  he  serves  as  an  apprentice,  who  lor  seven  years  has 
been  working  as  a  master.  2  WiU,  168. ;  or  as  the  mastei^s 
I  Barnard.  367. 
(8)  Or  rather  of  complaint  to  a  magistrate  to  be  discharged. 
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naMcr  also  may  bting  w  actkm  agaiMt  ^jr  mw  far  bcatiag 
«r  mftltnios  his  acrrant  t  bat  in'  utch  case-he  nuitt  amigti,  as 
a  special  raaBon  for  id  doing,  hia  wrn  dama^  bjr  the  kna  of 
Ua  aenicc  (B) ;  aad  tbia  )oas  most  be  proved  upon  the  tml «. 
A  saaaler  Hkewiae  tmy  jaitiiy  an  aaaaalt  m  deGeoce  of  lus  ■eK> 
jWt,  nd  B  lemat  in  defimceof  his  mastar<i:  the  raaatcir, 
Wcttsei  he  haa  an  irtereat  in  bis  aenast,  not  to  be  depri*«d  oC 
Ua  aerncc ;  the  aemat,  because  k  is  part  of  hi*  du^,  tot 
which  he  reeeiTM  bis  wages,  to  abtad  by  ud  defend  his  nan* 
te^*.  AUo  if  Bsy  pcraoo  da  hire  or  retun  my  servant,  being 
ia  my  Jervice,  toe  »hkh  the  aemot  depaneth  from  hic  aad 
gocth  to  serve  tbe  other^  I  may  kaTc  an  actisn  for  danuigea 
Agiunat  both  tbe  new  maater  and  tbe  ■enantt  or  cither  of  them  t 
but  if  the  new.  maater  did  not  -know  that  he  is  my  servant, 
no  action  lies ;  unlcaa  be  tfterwards  refiiae  to  restore  him 
upon  iniormatioa  and  demand',  Tbe  reason  and  foundatioa 
i^oo  which  all  this  doctrine  is  built*  seem  to  be  the  pro- 
perty that  every  mm  has  in  tbe  service  of  hia  domeadcs ; 
acquired  by  tbe  contract  tif  biifag,  and  purchased  by  giving 
them  wages. 

As  for  those  things  which  a  servant  may  do  on  behalf  of  bis 
flitter,  tbey  seem  all  to  proqeed  upon  this  principle,  that  the 
ma^iter  is  answerable  for  the  act  of  his  servant,  if  done  by  his 
com^iaad,  either  expressly  given,  or  implied  ;  nam  gid  Jbeil 
fier  alium,  Jaeii  fier  *e  I.      Therefore,  if  the  servant  commit  a 

cRBcp.113.  lmauid(rlktk(r«Btlnck>ui^iifU>«l» 


(Vy  TUs  is  an  action  upon  the  cue,  g;eneraUy,  cxUed  a  ptr  qind 
Hrvitiin  amitit.  Thii  tction  by  a  muter  for  bettinj;  his  terrant,  hu 
baen  contrived  by  a  ipedes  of  fiction,  to  be  extended  to  a  parent,  ta 
enable  him  lo  recoiver  a  pecuniaTj  coinpeniition,  under  some  drcua- 
itancea,  for  the  seduction  of  hit  dui);hter.  See  S  voL  p.  143.  note. 
VOL.  I.  74 
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trespass  by  the  comound  or  encounigeiiieDt  of  hb  mulerilfe 
master  shall  be  iifuilty  of  it,  though  the  serfmt  Is  not  tbersbf 
excused,  for  he  is  only  to  obey  hk  master  In  matters  tlsr 
are  honest  and  lawAil.  If  an  inn^eepePs  servants  rob  In 
guests,  the  master  is  bound  u>  restitution  i^ :  for  as  there  a 
a  confidence  rq)06ed  in  him,  thi^he  will  take*care  toptofiit 
honest  servants,  his  negligence  is  a  kind  df  implied  conacntto 
tile  robbery  {10)  namj  qtd  non^pirMbetj  cum  ftrMbert  fmtk^ 
jubei.  So  likeinse  if  the  drawer  at  a,  tavern  sells  a  man  bad  aiae^ 
wherry  his  heahh  is  injured,  he  may  bring  an  acdon  agaiut 
the  master^ :  for  although  the  mitfter  ^d  not  expressly  older 
the  servant  to  sell  it  to  that  person  m  particular!  y«t  his  per 
mitting  tdm  to  dmw  and  sell  it  at  all  is  impliedly  a  geneni 
command. 

In  the  same  manner,  whatever  a  servant  is  peradtled  to  do 
in  the  usual  course  of  his  business^  is  equivalent  to  a  gcaeai 
conunand.  If  I  pay  money  to  a  banker's  aenranti  the  bsnker 
is  answerable  for  it :  if  I  pay  it  to  -a.  clergyman^s  or  a  phjii* 
clan's  servant,  whose  usual  business  it  is.  not  to  veceive  nxMi^ 
for  his  mastery  and  he  embezsles  it,  I  must  p«y  it  oter  again. 
If  a  steward  lets  a  lease  of  a  fimn,  without  the  ovnei^t 
knowledgje,  the  owner  must  staled  to  the  bargain  ;  for  th^  ji 
the  steward's  business.  A  wife,  a  Mend,  a  relation,  that  use  to 
transact  business  for  a  man,  are  quoad  hoc  his  servants :  and  the 
principal  must  answer  for  their  conduct :  for  the  law  impliesi 

4 

h  K^*«  nuisu  c.  43.  i  i  RolL  Ahr.  9g. 


(10)  But  it  has  been  long  established  law,  that  the  innlveeper  is 
bound  to  restitution  if  the  guest  is  robbed  in  his  house  by  any  penoa 
whatever;  unless  it  should  appear  that  he  was  robbed  by  his  ova 
servant,  or  by  a  companiou  whom  he  brought  with  him.  8  C^  33.  And 
where  an  innkeeper  had  refused  to  take  the  charge  of  g«>ods,  becsne 
his  house  was  full ;  yet  he  was  held  Eable  for  the  loss,  the  owaer 
having  stopt  as  a  guest,  and  the  goods  being  stolen  durimp  his  star.  5 
T.  H.  273.  ^ 
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tktttbe^  act  under  b  geoeral  commuidt  and  vithout  such  a 
doctrine  «s  thi>  na  mutual  intercourse  between  mui  and  man 
could  subsist  with  an^  tolerable  convenience.  If  I  usoalljr 
deal  with  a  tradesman  b^  myself,  or  constantly  pay  blm  ready 
nMHMiyi  I  am-  not  aniwerable  for  what  my  aerTant  takes  up 
i^ton  trust ;  for  here  is  no  implied  order  to  the  tradesman  to 
trust  my  servant:  but  if  I  usually  send  him  upon  trust,  or 
soroetiineB  on  tnist  and  sometimes  with  ready  money,  I  am 
answerable  for  all  he  takes  up;  for  the  tradesman  cannot 
possibly  distinguish  when  he  comes  by  my  order,  and  when 
upon  his  own  authority  ^  (  U). 

If  a  servant,  lastly,  by  his  negligeoce  does  any  C^^O 
damage  to  a  atnuiger,  the  master  BhaH  answer  for  his 
neglect :  if  a  smith's  servant  lames  a  horse  while  be  is  shoe- 
ing tdm,  an  action  lies  against  the  maater>  and  not  against  the 
servant.  But  in  these  coses  the  dami^  must  be  done,  while 
he  is  actually  employed  in  the  master's  service ;  otherwise 
the  servant  shall  answer  for  his  own  miabehaviour.  Upon 
this  piindple,  by  the  conunoD  law',  if  a  servant  kept  his 
masters  fire  negligently,  so  that  his  neighbour's  bouse  was 
burned  down  thereby,  an  actlqn  lay  against  the  master; 
becBuae  this  negligence  happened  in  his  sendee  i  otherwise, 
if  the  servant,  gtnng  along  the  street  with  a  torch,  by  negli- 
gence sets  fire  to  a  house;  (or  there  he  is  not  in  his  master's 
immediate  service ;  and  must  himself  answer  the  damage 
personally.  But  now  the  common  law  is,  in  the  former  case, 
altered  by  statute  6  Anne,  c.  3.  which  ordains  that  no  action 
shall  be  maintained  gainst  any,  in  whose  house  or  chamber 
any  fire  shall  accidentally  begin ;  fbr  their  own  loss  is  suffl- 

knr.udSud. 4.1.1.41.    KOrlmuLcM.  1  IMr^ nu. e. «4. 


(11)  And  if  I  once  pay  for  what  my  wrvMit  bai  bought  upon  tniit, 
without  c^reMintf  my  diiipprobition  ofit,  it  ii  equiTiIent  to  a  direc- 
tion to  tnut  him  in  fiiturei  uidlihitlbeanaweribteferillhetskeiup 
upon  credit,  till  m  csprets  order  U  given  to  the  tradetmui  not  to  give 
hhn  furdier  credit 
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cient  puiMifneiit  for  thdlr  own  6r  their  Mvvtailfs  carelMi* 
aess.  But  if  such  fire  happens  throtigli  nej^figene^  «f  inf 
serrant,  (whose  kiss  is  commoiUy  very  litti^)  such  semtt 
i^all  forfeit  100/.  to  he  distrihuted  among  the  ralFerers ;  vuk 
in  default  of  payment,  shall  he  committed  to  some  wmrkbouie 
and  there  kept  to  hard  labor  for  eighteen  mcmths  s^.  A  mat' 
ter  is,  lastly,  chargeable  if  any  of  his  femfiy  hiyetb^r  easlstl^ 
any  thing  out  of  his  house  into  the  street  or  conunon  higli- 
way,  to  the  damage  of  any  indiyidual,  or  the  common  md^ 
sance  of  his  majesty's  liege  people*  :  for  the  naaster  haA 
the  superintendance  and  charge  of  all  lus  household.  And 
this  also  agrees  with  the  citil  law  <> ;  wMch  holdb  that  tiie 
fiater  famiHa^y  in  this  and  similar  cases^  ^  ob  ^Uierim^  tu^jum 

ttnetnTj  wife  €ervi^  wve  Uberi** 
[493]        Wk  may  observe,  that  in  all  the  eases  here  pot,  the 

master  may  be  frequently  a  loser  by  the  trust  reposei 
in  his  servant,  but  never  can  be  a  gainer ;  he  may  finequeady 
be  answerable  for  his  servant's  misbehaviour,  ImiI  never  can 
shelter  himself  from  punishment  by  laying  the  btane  on  foM 
agent.  The  reason  of  this  is  still  uniform  and  the  suae ;  that 
the  wrong  done  by  the  servant  b  looked  upon  in  hiw  as  the 
wrong  of  the  master  himself;  and  It  is  a  standing  maxim, 
that  no  man  shall  be  allowed  to  make  any  advantage  of  kb 
own  wrong  (12). 

m  Upon  a  umilar  principle,  bf  the  law  of  to  pay,  wai  to  sufltr  a  eoqMnml  panalotcaL 

tile  tw^ve  taUes  at  Rome,  a  penon  bf  whoie  n  NoyH  nuuu  e.  44. 

— aWMM"'"  My  fire  befaB,  was  Immd  to  pay  •  Ft  A.  3. 1.    lait.  4. 5.  1. 
double  to  the  tufferen;  or,  if  he  was  not  aUe 


(12)  In  a  late  case  where  it  was  proved  that  a  servant  wilfully  drt»?e 
his  master's  chariot  against  a  chaise,  hut  that  th^  master  was  not  pre- 
sent, nor  did  he  in  any  manner  direct,  or  assent  to,  the  act  of  the  ser- 
vant, it  was  held  by  the  court  of  king's  bench,  that  the  oWner  of  the 
chaise  could  not  maintain  an  action  of  trespass  ligainst  the  master. 
Macmanus  v.  Crickett.  1  Etuu  106.  From  that  and  the  cases  there 
cited  and  considered,  the  following  general  conclusions  may  be  drawn; 
where  the  act  of  the  servant  is  wilful,  and  such  that  an  action  of  tres- 
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pwi,aMlnota&aGlkBti|>oii'tliecHe,miut  U  bniuglit,  the  muterU 
not  rctpooriUe,  unlet*  the  (ct  U  done  bj  hii  comniind  or  wtent 

But  where  mischief  ensuei  &aiB  the  negligence  or  uiukilfulneM  of 
the  serrint,  so  that  an  actioa  upon  the  cue  must  be  brou^^t,  nd  not 
an  action  of  trespaas,  then  the  master  will  be  answerable  for  the  conae- 
qaenccB  bi  ah  action  i^Mn  the  case,  if  it  it  shewn  tfaU  the  aerrmt'  is 
acting  in  the  ezaeution  of  his  master**  businett  and  Milhori^. 

The  Uw  which  obhges  msMers  to  •nlwo'  for  the  neglifenc«  sad 
lUwkiUuln^M  of  their  serrants,  thou^  oftcntime*  lerwe  upon  an>niw> 
cent  person,  is  fbnoded  upon  principles  of  public  policy,  in  order  to 
induce  masters  to  be  csMfiUinthech  ice  of  their  servants,  upon  whom 
both  their  own  seeuritf  and  thst  of  others  so  grestfy  depend*.  And  to 
prevent  masters  ftom  being  in^sed  upon  in  the  characters  of  thdr 
•errsnts,  it  is  enacted  by  S2  Geo.  IIL  c.  SB,  that  If  any  person  shall  give 
afalset^aracter  of  a  servant,  or  a  false  account  of  his  farmer  ternce  t 
or  if  any  serrant  shall  give  aucfa  false  accooat,  or  ibaU  bring  a  falM 
cbarartw,  orsbaUaltgacCTtificatRofacharacltr,  fceshafltupottcoB- 
viction  before  a  justice  of  the  pe^ce,  forfeit  201.  with  lOr.  qpsts.  The 
informer  is  a  competent  witness.  But  if  any  servant  will  inform  against 
■n  iccomplice,  he  shall  be  acquitted. 

An  action  wM  tried  at  the  Httings  after  Trinftf  term  17^,  at  Guild- 
tnll^  i^dNtaperaoB  wbo  had  knawiiigljr  gifen  afitbeohwaeter  of  a 
msn t* die pbiitiff,  who  wa^Aenbf  Imduced tutdw hiv into Ua oer- 
vice.  But  this  servant  sfwn  aftonvarda  rabhcd  lua  master  «f  propettj 
to  a  great  amount,  for  wtuch  he  was  executed  j  and  the  plaintiff  reco- 
vered damages  sgainst  the  defendant  to  the  extent  of  his  loss.  This 
Was  an  action  <if  great  iippoTtance  to  the  public,  and  there  con  be  no 
Anibt  but  H  was  fiMnded  in  strict  prindplea  oftaw  and  justice. 
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CHAPTER  THE  FIFTEENTH. 


OF  HUSBAND  AND  WIFE. 


r 


HE  second  pi^vate  relation  of  persons  ia  tliat  of  marnaget 
which  includes  the  reciprocal  rights  and  duties  of  hnsbtod 
and  wife ;  or,  as  most  of  our  elder  law  books  call  themTX){ 
buron  and  feme.  In  the  consideration  of  which  I  shall  in  the 
first  place  inquire,  how  marriages  may  be  contractedor  made ; 
shall  next  point  out  the  manner  in  which  they  may  be  dis« 
solved ;  and  shall,  lastly,  take  a  riew  of  *the  legal  eilecU  sod 
consequence  of  marriage. 

I.  Our  law  considers  marriage  in  no  other  li^^ht  than  as  a 
^vil  contract.     The  hoiineta  of  the  ma\rinionial  state  b  left, 
entirely  to  the  ecclesiastical '  law :  the  temponJ  courts  not 
having  jurisdiction  to  consider  unlawfifl  marriage  as  a  sin,  but 
merely  as  a  civil  inconvenience.    The  punishment  therefore, 
or  iguiulling,  of  incestucMis  or  qjLher  unscriptural  marriagei, 
is  the  province  of  the  spiritual  courts ;  which  act  /tro  ta/sft 
animae  K    And,  Caking  it  in  this  •  civil  light,  the  law  treats  it 
*as  It  €ft>e8  Idl  other  contracts :  allowing  it  to  be  good  and  valid 
in  all  cases,  where  the  parties  at  the  time  of  making  it  were, 
m  the  first  plac^  vnlling  to  contract ;  secondly,  able  \o  con- 

v'  ■  * 

tract ;  and,  Itlstly,  actually  did  contract,  m  the  proper  forms 
and  solemnities  required  by  law. 

aStIk.m. 
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■-  FiBST,  they  muat  be  mlSHg  to  contrtct.  ■  «  Omumuu*  mm 
"  cmcuMttUf  facit  ta^tia*,"  is 'the  maxim  of  the  ciyll  law.  in 
this  cose  ^  :  and  it  is  adopted  hj  the  common  lawyers  ^,  who 
Ittdced  have  borrowed  .(espedany  In  ancient  tiR)es)  almost  all 
Ihdr  notions  of  the  legitimacy  of  marriage  bonl  the  canon  and 
dvillawB.  ■    -^    ■      -J    ■ 

SccoKULi,  tbey  must  be  able  to  contract.     In.>genent 
all  penwiB  are  able  to  contract  themselves  in  tnarnage,  lAilcas   , 
they  labor  under  some  particular  disalulities,   and  inca^- 
citieB.     What  those  are^  it  will  be  here  our  bflainess  lo  in- 
quire. , 

Npw  tbeae  distduUiies  %re  of  two  sorts :  first,  such  as  are  , 
canonical,  and  therefore  sjiflictcnt  by  the  ecclesiasticsl  laws  to 
■void  tiie  marriage  in  the  spiritual  court ;  but  these  in  our  lav 
only  make  the  marriage  Tradable,  and  not  ifuo  /acio  void,  until 
•entence  o£  Dulli|gr  be  obtained.  OF  this  nature  are  pre-con- 
tract ;  ctuuangwiuQrr  or  relation  by  blood ;  and  afitnity,  or  rda- 
lion  by  marriagic ;  and  ,some  particular  corporal  inirmi^. 
And  these  cynomcal  disabiUtiea  are  cither  g;n>unded  upon  the 
cxprees  words  of  the  divine  law,  or  are  consequencea  plainly 
dedudble  from  thence :  it  therefore  being  unfid  in  the  persons 
who  labor  under- tbem,  to  attempt  to  contract  matrim^y 
togctlier,  they  are  property  the  object  of  the  ecclesiastical  magis- 
trate's coetdon ;  in  order  to  separate  the  oAndew,  and  inflict 
penance  for  the  oSence,  firo  atUuie  ammarum.  But  auch  mar- 
riages DM  being  vcud  ah  initio,  but  voidable  only  by  sentence  of 
separation,  they  are  esteemed  valid  to  all  civil  purposes,  unleas 
such  separation  is  actually  made  during  the  life  of  the  parties. 
For,  after  the  death  of  cither  of  them,  the  courts  of  common 
law  iriU  not  sullbr  the  spiritual  courts  to  declare  auch  mar- 
riages to  have  been  void ;  because  such  declaration  cannot  now 
tend  to  the  reftmiation  af<  the  parties'.  And  therefore  vfaen 
a  man  bad  married  his  'first  wife's  ^ter,  and  after  her 
death  the  bisbt^'a  court  was  proceeding  to  anmtl  the  marriage 
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and  baatirdiie  tU  iMue,  the  oomt  4f -king's  beteh  gff«Me<t 
ptckaiAAM  quoad  Aoe/  iNit^  permitfeQd  them  to  proceed  t» 
puniflli  the  htuhfiid  bt  uice^».  These  casBonical  4if«hlB<H| 
faemg  entirely  the  [wivipceof  theeccleii»^ti|ail^curt%oigh>riBi 
«re  pediectly  aUoit  coDceming  theiA.  Bitt  there  ate  a  iev 
statutes  which  serve  as  directories  to  those  courts,  oC  wUA 
U  vBl  be  proper  to  take  notiGe.  B^  stetute  32  Hcft.  Vm. 
e.  38*.  it  is  declared,  that  all  persons  may  lawf^y  manry,  bat 
86ch  as  are  prohibited  by  God's  law  (1);  and  that  all  mairiagcs 
contracted  by  lawfiil  persons  in  the>&cf  of  the  chwch,  and 
consummate  with  bodily  knowledge,  s^  fruit  of  cidldreni  shai 
be  indbsoluble.  And  (because  in^  tile  timea  of  pfpcry  a  great 
variety  of  degrees  of  kindred  were  nsade^iiiipediiiients  to  mar- 
riage, which  impediments  might  however  1^  bought  off  far 
money)  it  is  declared  by  the  same  statute,  that  notibii^  (Ged^ 
law  excepted)  shall  impeach  any  marriage  butr?  witfiiB  the 
Levitical  degrees  (3) ;  the  brthest  of  which^ie^  that  between 
imcle  and  niece^.       By  the  same  statute  all  impediittcflls 

e  S«Ik.  548.  f  Gitb.  Rep.  158. 


■^ 


(1)  In  this  statute  the  prohibitions  by  God*s  law  are  not  specified ; 
but  in  the  ^  Hen.  VIIjl.  c  22.  and  28  Hen.  YIII.  c.  7.  tiie  >rohibilca 
degfrees  are  particularized.  It  ia  doubtful  whether  these  two  last  stal> 
tutesare  in  fi>rce.  2  Bum,  Ee.  405.  But  ao -far  they  seem  only  to  k 
declaratory  of  the  Levitical  law.  The  fbri^^er  declased  null  and  vind  dM 
marriage  between  Hen.  VIII.  and  Catharine  of  Arragon,  the  widow 
of  his  eldest  brother  prince  Arthur ;  for  which  a  dispensation  had  been 
obtained  from  the  pope.  ' 

The  question  respecting  the  validity  of  this  dispensation  produce^ 
that  quarrel  between  the  king  and  the  pope,  which  ended  in  Che  abofi- 
tion  of  the  dominion  of  the  latter  in  this  country :  and  the  inooiistflicy 
of  that  capricious  king's  aifections  accelerated  the  n^formation  of  oar 
rdigion. 

(2)  The  prohibited  degrees  are  all  which  are  under  the  4th  degree 
of  the  civil  law,  except  in  the  ascending  and  descending-  line,  and  by 
the  course  sf  nature  it  is  soarcel|r  a  possible  case  that  any  one  should 
ever  maxry  his  issue  in  the  4th  degree  ;  but  between  coUaterab 
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ariting  from  prc'contracts  to  other  penonB,  w«re  abolished 
and  declared  of  none  e&eot)  unless  they  had  been  consum- 
mated with  bodily  knowledge:  in  which  ckk  the  canon  law 
hfrids  such  contract  to  be  a  marriage  de  faao.  But -this 
branch  of  the  statute  was  repealed  by  statute  3  &  3  £dw.  VI. 
c.  33.  How  far  the  act  of  26  Geo.  II.  c.  33.  (which  prohi- 
luts  all  tuits  in  ecclesiastical  courts  to  compel  a  marriage, 
ia  cooaequence  of  aof  contract)  may  collaterally  extend  to 
revive  this  clause  of  Henry  VIII's  statute,  and  abolish  the 
impediment  of  pre'Contract,  I  leave  to  be  considered  by  the 
»(3). 


it  ia  universally  true,  thU  bU  who  sre  b  the  ftmrth  or  any  higher  de- 
gree are  permtttetl  to  muryiulirst-couiinfi  are  in  the  fourth  degree, 
andthereforemiy  mirry,  and  nephew  and  great  aunt,  or  niece  and  great 
uncle,  are  also  in  the  fourth  degree,  and  may  intermarry .-  and  thought  a 
man  may  not  marry  hii  grand-mother,  it  ia  certunly  true  that  be  may 
marry  her  uiter.  Gibt.  Cad.  413.  See  the  computation  of  degreei  hy  ■ 
the  civil  law,  3  vol.  p.  207.  The  same  degree*  by  affinity  are  prohibited. 
Affinity  always  arises  by  the  marriage  of  one  of  thepartieaao  related; 
as  a  hutband  is  related  by  affinity  to  all  the  amtajiguinei  of  his  wife  ;  and 
«icv  vcriS  the  wife  to  the  husband's  cemanguinci .-  for  the  husband  and 
wife  bung  conridercd  one  flesb,  those  who  are  related  to  the  one  by 
hlood,  are  related  to  the  other  by  affinity.  Gibi.  Cad.  412.  Therefore  a 
man  *Aer  his  wife's  death  cannot  many  her  sister,  aunt,  or  niece.  But 
the  txtitaaguiati  of  the  huaband  are  not  at  all  related  to  the  cemaitguiMi 
ef  the  wife.  Hence  two  brother*  may  marry  two  sitters,  or  father  and 
■on  a  mother  and  daughter :  or  if  a  brother  and  siater  marry  two  persons 
Dot  related,  and  the  brother  and  uster  die,  the  widow  and  widower 
may  intermarry ;  fi>r  though  1  am  related  to  my  wife's  tirother  by  affi- 
nity, I  am  not  so  to  my  wife's  ,brother'a  wife,  whom,  if  circunutancea 
would  admit,  it  would  not  be  unlawfiil  for  me  to  marry. 

(3)  A  contractor  verba  de  fr^tnti  tempore  used  to  be  considered  in 
the  ecdetiaatical  courts  iptum  mtttrintatiiutn,  and  if  either  party  had 
afterward*  mutied,  this,  as  a  second  marriage,  would  have  been  an-, 
nulled  in  the  spiritual  courts,  and  the  first  contract  enforced.  See  an 
instance  of  it  4  Ca.  39.  But  as  this  pre -engagement  can  no  longer  be 
carried  into  effect  a*  ■  marriage,  1  think  we  nwy  Dow  be  sNUred  that 
VOL,  I.  75 


435  THB  RIGHTS  BOtMC  1. 

The  other  sort  of  disabilities  are  those  which  are  created, 
or  at  least  enforced^  by  the  Tnunicipal  laws.  And  though 
some  of  them  may  be  grounded  on  natural  law,  yet  they  sre 
regarded  by  the  laws  of  the  land,  not  so  much  in  the  liglit 
of  any  moral  offence,  as  on  account  of  the  civil  inconve* 
niences  they  draw  after  them.  These  civil  disabilities  make 

the  contract  void  ab  iriftiOj  and  not  merely  voidable; 
[436]     not  that  they  dissolve  a  contract  already  formed,  but 

they  render  the  parties  incapable  of  forming  any 
contract  at  all :  they  do  not  put  asunder  those  who  are  joined 
together,  but  they  pre\iously  hinder  the  junction.  And,  if 
any  persons  under  these  legal  incapacities  come  together, 
it  is  a  meretricious,  and  not  a  matrimonial)  union. 

1 .  The  first  of  these  legal  disabilities  is  a  prior  marriage, 
or  having  another  husbai^d  or  wife  living;  in  which  case, 
besides  the  penalties  consequent  upon  it  as  a  felony  (4),  the 
second  marriage  is  to  all  intents  and  purposes  voids:  poly- 
gamy being  condemned  both  by  the  law  of  the  new  testa- 
ment, and  the  policy  of  all  prudent  states,  especially  in  these 
northern  climates.  And  Justinian,  even  in  the  climate  of 
modem  Turkey,  is  express^,  that  "  duaa  uxorea  eodem  tem- 
^*  fiore  habere  non  UceiJ* 

2.  The  next  legal  disability  is  want  of  age.  This  is  suf- 
ficient to  avoid  all  other  contracts,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contracting ;  ajbrtiori  there- 
fore it  ought  to  avoid  this,  the  most  important  contract  of 
any.  Therefore  if  a  boy  under  fourteen,  or  a  girl  under 
twelve  years  of  age,  marries,  this  marriage  is  only  inchoate 
and  imperfect ;  and,  when  either  of  them  comes  to  the  age 
of  consent  aforesaid,  they  may  disagree  and  declare  the  mar- 

g  Bro.  Abr.  tk.  Bastanly,  pL  8.  h  Imt.  1. 10. 6. 


it  will  never  more  be  an  impediment  to  a  subsequent  marriage  actually 
solemnized  and  consummated. 
(4)  See  the  exceptions,  4  vol.  164. 
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riag«  mid,  mthout  any  divorce  or  aentence  in  the  spiiitiud 
court.  Thii  is  founded  on  the  civil  law'.  But  the  cuuMt 
law  pays  a  greater  regard  to  the  coDstitutioDi  than  the  age^ 
of  the  parties  ^ ;  for  if  they  are  habiUt  ad  mairimoitium,  it  is 
a  good  marriage,  whatever  their  age  may  be.  And  in  our 
law  it  is  so  far  a  marriage,  that,  if  at  the  age  of  consent  they 
agree  to  continue  together,  they  need  not  be  married  again'. 
If  the  husband  be  of  years  of  discretion)  and  the  wife  under 
twelve,  when  she  comes  to  years  of  discretion  he  may  disa* 
gree  as  well  as  she  may :  for  in  contracts  the  obligation  must 
be  mutual;  both  must  be  bound,  or  neither  (s)-.  and  so  it  is, 
vice  verta,  when  the  wife  is  of  years  of  discretion)  and  the 
husband  under^^. 

3.  AvoTHXR  incapacity  arises  from  want  of  con-  C^**^] 
sent  of  parents  or  guardians.  By  the  common  law, 
if  the  parties  themselves  were  of  the  age  of  consent,  there 
wanted  no  other  concurrence  to  make  the  marriage  valid : 
and  this  was  agreeable  to  the  canon  law.  But,  by  several  sta- 
tutes",  penalties  of  100/,  are  laid  on  every  clergyman  who 
marries  a  couple  either  without  publication  of  banns  (which 


(S)  This  propoiitioa  it  too  generally  expreisedi  for  there  are  various 
contract!  between  a  person  of  (iill  age  and  a  minor,  in  which  the  former 
is  bomid  and  the  latter  U  not  The  authorities  aeem  deciiire  that  it  is 
true  with  regard  to  the  contract  of  marriage  referred  to  the  age*  of  14 
and  13)  but  it  haa  also  Ions' heen  clearly  settled  that  it  ii  not  true  with 
regard  to  contracts  for  marriage  referred  to  the  minority  under  twenty- 

For  where  thera  are  mutual  promiiei  to  marry  between  two  persons, 
one  of  the  age  of  31  and  the  other  under  that  age,  the  first  is  bound  by 
the  contract,  and  on  the  side  of  the  minoritisvoidaUe;  orforabreacb 
of  the  pTomue  on  tbe  part  of  the  person  of  full  age,  the  minor  nay 
maintain  an  action  and  recover  damages,  but  no  action  can  be  main* 
tained  for  a  similar  breach  of  the  contract  on  tbe  side  of  the  minar- 
Holt*.  WardCUrencieux,  Str.9Sr.  S.  C.  r,ttg.  175.  375. 
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may  give  notice  to  parents  or  guardians)  or  without  a  liccnaef 
to  obtain  which  the  consent  of  parents  or  gnardiana  must  be 
sworn  to  (6).  And  by  the  statute  4  and  5  Ph.  and  M.  c.  8. 
whosoever  marries  any  woman  child  under  the  age  of  six- 
teen yearst  without  consent  of  parents  or  guarcUans,  shall  be 
subject  to  fine)  or  five  years  imprisonment :  and  her  estate 
during  the  husband's  (7)  life  shall  go  to  and  be  enjoyed  bf 
the  next  heir.  The  civil  law  indeed  required  the  consent  of 
the  parent  or  tutor  at  all  ages ;  unless  the  children  were  eman- 
cipated,  or  out  of  tlie  parent's  power  <>:  and  if  such  consent 
from  the  father  was  wanting,  the  marriage  wras  nulU  and  the 
children  illegitimate p,  but  the  consent  of  the  mother  or  guar- 
diansy  if  unreasonably  withheld,  might  be  redressed  and  si4>- 
plied  by  the  judge,  or  the  president  of  the  province^:  and  if 
the  father  was  non  com/iosj  a  similar  remedy  was  gi?eIl^ 
These  provisions  are  adopted  and  imitated  by  the  French  and 
Hollanders,  with  this  difference :  that  in  France  the  sons  can- 
not marry  without  consent  of  parents  till  thirty  years  of  age, 
nor  the  daughters  till  twenty -five* ;  and  in  Holland,  the  sons 
are  at  their  own  disposal  at  twenty-five,  and  the  daughters  at 
twenty  <.  Thus  hath  stood,  and  thus  at  present  stands,  the 
law  in  other  neighbouring  countries.  And  it  has  lately  been 


•  FC 13.  8,  a,  and  18. 
p  FT.  1.  5. 11. 
q  Cod.  5.  4.l,aiid80. 
r  Imt  1. 10. 1. 


J  Domat.  of  domiet, 

L.23.7. 

t  Viimia>inIiiit.L  l.t.lCL 


S.  MoDte^.  9|k 


(6)  By  the  26  Geo-  II.  c.  S3,  s.  7.  if  any  clergyman  ahall  many  t 
eouple  out  of  a  church  or  a  public  chapel,  where  banns  had  been  uaii- 
ally  published  before  ir54»  unless  hy  special  license  from  the  ardi- 
bishop ;  or  shall  marry  them  without  a  license,  or  publication  of  banns, 
he  shall  be  g^ty  oi  felony,  and  shall  be  transported  €ot  fourteen  yeiri. 
And  there  have  been  instances  of  connctions  for  this  ofienoe. 

(7)  The  construction  of  the  statute  seems  to  be,  that  it  shall  also  go 
to  the  next  heir  during  the  life  of  the  wife,  eren  afler  the  death  of  tke 
husband.  1  Brown.  Ch.  Rep,  23.  But  the  contrary  has  been  decided 
ia  the  exchequer.    Amb,  73. 
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thought  proper  to  introduce  somewhat  of  the'  nme  policy 
into  our  laws  by  statute  26  Geo.  II.  c.  33.  wherebjr  it  is 
enacted,  that  all  marriages  celebrated  by  license  (for  baima 
suppose  notice)  where  cither  of  the  parUes  is  under 
twenty -one,  (not  being  a  widow  or  widower,  who  are  [[438} 
supposed  emancipated))  without  the  consent  of  the 
bther,  or,  if  he  be  not  living,  of  the  mother  or  guardians  (8% 


(8)  A  matter  of  »ucb  importtnce  deierrei  to  lie  more  puticularly 
stated :  the  party  under  age  marrying  by  license,  if  a  minor,  and  not 
having  been  married  before,  muathive  the  consentofafather.  If  living; 
if  be  be  dead,  of  k  guardian  of  hiB^isii,/di^//;o/>^inMtf.'  if  there  be 
no  tuch  guardian,  then  of  the  mother  if  she  ii  unmarned  i  if  there  be  no 
■Mther  unmarried,  then  of  aguardian  ^,pouited  bytht  court  of  chancery. 

1  have  been  inclioed  to  think  that  the  word*  laaJiUy  appointed  com. 
prebend  a  guardian  qiptinted  by  the  father,  a  guardian  ^>pointed  by 
the  court  of  chancery,  and  also,  where  auch  a  gfua^an  cid  etist,  a 
socage  guardian,  he  being  a  guardian  of  tb|  person  of  the  ward  ^- 
pcnnted  by  the  law  itself.  ■ '  :  *■ 

It  ia  true,  this  guardianship  continues  only  till  the  irard  attuns  the 
age  of  14,  and  the  mother  in  aU  caaea,  escept  when  Ae  ia  heir  to  her 
«wn  aon,  that  ia  when  ihe  would  be  heir  to  lier  huabnd  without  iiaue, 
wiU  be  the  socage  guardian ;  but  if  the  patents  were  both  dead,  and 
there  waa  a  socage  guardian,  who  consented  to  the  narriage  of  a  girl 
mider  14,  would  not  this  marriage  be  valid  If  soleminied  by  a  license  '. 
Here  Is  the  consent  of  a  guardian  of  the  person  of  the  party  appointed 
by  the  law,  and  would  not  this  be  within  the  meaning  of  the  words  lata- 
futtj  appointtd?  The  consent  of  the  guardian  appobtcdby  the  court  of 
chancery  being  expressly  mentioned  in  the  lastinstaacc,  leems  to  aflbrd 
some  inference  that  that  speciea  of  guardian  was  not  iadnded  wUhin 
the  words  Itrajally  apptinttd  i  but  it  affords  a  very  sBght  inGBence 
indeed,  for  though  he  was  included  in  the  genera]  wflrds,  yet  it  was 
absolutely  necessary  to  name  him  expressly  again  j  add  the  statute  in 
effect  thereby  decljuvs,  that  if  none  of  those  penon)  pretioifsly  de- 
scribed are  in  existence,  then,  in  order  to  give  valkjity  to  a  mantlge 
by  licenac,  a  guardian  must  be  q>pointed  by  the  court  of  chancery,  far 
the  express  purpose  oT  giving  his  consent  to  it.  And  this  Is  by  no' 
means  repugnant  with  the  suppoaition,  that.  If  aguardasn  is  appointed 
by  the  court  of  chancery  afUr  the  father'a  death,  hii  consent  shall  pre-  * 
eede  that  of  the  mother,  he  being  s  guardian  UwAdlj  appointed-' 
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shall  be  abaolateljr  void.  A  like  pronsion  is  made  as  In  tli^ 
civil  law,  where  the  mother  or  g:uardian  is  non  €amfio$i 
beyond  sea,  or  unreasonably  frowardy  to  dispense  with  such 
consent  at  the  discretion  of  the  lord  chancellor :  but  no  pro- 
vision is  madcf  in  case  the  fiuher  should  labor  under  any 
mental  or  other  incapacity  (9).  Much  may  be,  and  mudi 
has  been  said^  bcth  for  and  against  this  innovatioii  upon  oiir 
ancient  laws  and  constitution.  On  the  one  hand,  it  pre?enti 
the  clandestine  narriages  of  minors,  which  are  often  a  ter- 
rible inconvenience  to  those  private  families  wherein  they 
happen.  On  tke  other  hand,  restraints  upon  marriages, 
especially  among  the  lower  class,  are  evidently  detrimental 
to  the  public,  bj  hindering  the  increase  of  the  people  ;  and 
to  religion  and  morality,  by  encouraging  licentiousness  and 
debauchery  among  the  single  of  both  sexes,  and  thereby 
destroying  one  end  of  society  and  government,  whlcii  is 
concubitu  firoh&ere  vago.  And  of  this  last  inconvenience 
the  Roman  la^  were  so  sensible,  that  at  the  same  time  that 
they  forbad  ma*riage  without  the  consent  of  parents  or  guar- 
dians, they  were  less  figorous  upon  that  very  account  widi 


If  those  who  conposed  the  marriage  act,  had  meant  only  to  intcfpofc 
a  gnardian  appoiot^  by  the  father  between  the  father  and  the  modier, 
surely  they  woald  have  used  the  specific  words  appoimied  by  thefatktr, 
rather  than  the  general  words  UemfuUy  appointed,  I  have  thought  it 
proper  to  make  these  observations,  because  I  see  thst  sir  Wilfiam 
Scott,  in  the  cise  of  Homer  v.  Liddiard,  p.  180.  construes  the  wordi 
a  guardian  UnfuUf  appointed^  \a  mean  a  guardian  appointed  by  ^ 
&ther  only.  He  cites  no  authority  for  this  constructioQ.  For  the  rea- 
sons I  have  tisiignft^,  I  hope  I  may,  withoift  offence,  presume  to  ques- 
tiixi,  in^this  instance,  the  opinion  of  so  learned  and  respectaUe  a  judge. 
See  p.  459.  n.  11.  pat. 

(9)  The  words  of  the  statute  are,  **  if  any  such  guardian,  or  mother, 
or  any  ffthtm^  whsse  consent  is  made  necessary,  shall  be  man  evtnp» 
menttMt  Cfc.**  Under  the  words  any  ofthentj  I  conceive  that  the  chan- 
*cellor  wouH  think  iiimself  enabled  to  consent  for  a  father^  whose  con- 
sent it  was  thus  impoviUe  to  obtain. 
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regard  to  other  restraints :  for,  if  a  pareit  did  not  provide  a 
husband  for  his  daughter,  by  the  time  sht  arrived  u  the  age 
of  twenty-five,  and  she  afterwards  made  aslip  in  hei  conduce 
he  was  not  allowed  to  disinherit  her  upon  that  account,  <*  quia 
«  now  tua  culfia,  ted  fiartnium,  id  commiutte  eognotcitur"." 

4.  A  FOURTH  incapacity  is  want  of  reason ;  mthout  a 
competent  share  of  which,  as  no  other  so  neither  can  the 
matrimonial  contract  be  valid".  It  wasformerly  adjudged, 
that  the  issue  of  an  idiot  was  legitimate  and  consequently 
that  his  marriage  was  valid.  A  strange  (ktermination  1  since 
consent  is  absolutely  requiute  to  matrinony,  and  neither 
idiots  nor  lunatics  are  capable  of  consmting  to  any  thing. 
And  therefore  the  civil  law}mlg«d  much  more  sensibly  when 
it  made  such  deprivations  of  reason  a  previous  impe- 
diment i  though  not  a  cause  of  divorce,  { they  hap-  [4393 
pened  after  marriage  ".  And  modem  resdutions  have 
adhered  to  the  reason  of  the  civil  law,  bi  determining)'  that 
the  marriage  of  a  lunatic,  not  being  b  a  lucid  interval, 
vas  absolutely  void.  But  as  it  might  be  afEcult  to  prove  the 
exact  state  of  the  party's  mind  at  the  Ktual  celebration  of 
the  nuptials,  upon  this  account  (concurrii^  with  some  private 
&mily*  reasons)  the  statute  IS  Geo.  11. c.  30.  has  provided 
that  the  marriage  of  lunatics  and  persas  under  phrenzies 
(if  found  lunatics  under  a  commission,  r  committed  to  the 
care  of  trustees  by  any  act  of  parliameit)  before  they  are 
declared  of  sound  mind  by  the  lord  channllor  or  the  major- 
ity of  such  trustees,  shall  be  totally  void  10). 


LLt.c<dt.S.L16. 


(10)  Tin  the  2  k  3  Edw.  VI.  c.  21.  die  olergyin  this  country  were 
prohibited  to  marry,  b;  vuious  Uwt  uid  canonst  a  statute  in  the  31 
Hen.  VIII.  c-  14.  having  eveo  made  it  felony.    But  the  legislsture  by 


439  TH£  RIGHTS  BOOK  I. 

Lastly*  the  parties  must  not  onlj  be  wilUeg  and  able  ta 
contract,  but  actuaJ^r  must  contract  themselves  in  due  form 
of  law,  to  make  it  8  good  civil  marriage.  Any  contract  made, 
fier  vtvb€  de  firaeamiij  or  in  words  of  the  present  tense,  and 
in  case  of  cohabitafion  fier  verba  de  future  also,  between  per- 
sons able  to  contract,  was  before  the  late  act  deemed  a  valid 
marriage  to  many  purposes ;  and  the  parties  might  be  com- 


3  &  3  Edw.  VI.  c  21.  lepealed  the  laws  and  canons  which  imposed 
that  severe  restrictioi  upon  the  clergy,  and  granted  them  the  same 
indul|fenoe  that  the  laky  enjoyed.     The  preamble  to  that  statute,  as 
almost  all  the  preambks  to  the  statutes  in  that  shcMrt  reign,  is  expressed 
with  a  remarkable  de^e  of  eloquence.    **  Although  it  were  not  only 
**  better  for  the  estimtion  of  priests  and  other  niinisters  in  the  church 
'*  of  God,  to  live  chasti,  sole,  and  separate  from  the  company  of  womes^ 
and  the  bond  of  nvriage ;  but  also  thereby  they  might  the  better 
intend  to  the  admitistration  of  the  gospel,  and  be  less  intricaied  and 
troubled  with  the  cbuge  of  household,  being  free  and  unburdened 
'*  from  the  care  and  cot  of  finding  wife  and  children ;  and  that  it  wele 
.  '*  most  to  be  wished,  tiat  they  would  wiUingiy  and  of  their  seires  en- 
*<  deavour  themselves  to  a  perpetual  chastity  and  abstinence  from  the 
"4i8e  of  women:  yet,  !)rasmuch  as  the  contrary  hath  rather  been  seen, 
and  such  uncleanlin«s  of  living,  and  other  great  inconveniences  not 
meet  to  be  rehearsei,  have  followed  of  compelled  chasti^^  and  of 
such  laws  as  have  pDlubited  those  the  gpodly  use  of  marriage ;  it  were 
^  better,  imd  rather  t  be  suflfered  in  the  commonwealth,  that  those 
**  which  could  not  coitain,  should,  after  the  counsel  of  scripture,  Ure 
*<  in  holy  marriage,  thii  feignedly  abuse  with  worse  enormity,  outward 
'<  chastity,  or  single  liie."    But  this  statute,  like  all  the  other  reforms 
In  the  church,  was  refealed  by  queen  Mary,  and  it  Vas  not  reviTcd 
again  till  the  1  Ja.  1. 1  25.  though  the  thirty-nine  articles  had  been 
passed  in  convocation  n  the  fifth  year  of  the  reign  of  queen  Elizabeth  i 
the  32d  of  which  dedres,  that  it  is  lawful  for  the  bishops,  {nriests,  and 
deacons,  as  for  all  otho*  christian  men,  to  marry  at  their  own  discretion. 
The  clerks  in  ^hancery,  though  laymen,  were  not  allowed  to  marry 
till  the  14  &  X5  Hen.  Till.  c.  8.    And  no  lay  doctor  of  ci>'il  law,  if  be 
was  married,  could  esercisc  any  ecclesiastical  jurisdiction  till  37  Hdi. 
VIII.  c.r.    2  J?«r/?. -Ef.  £.  418. 


M 
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{•elled  in  the  s{witiul  conits  to  cde)»ate  it  in  facie  eecleiiae. 
But  these  verbal  contracts  >re  dow  of  no  force,  to  compel  a 
future  marriage  ■■  Neither  is  any  marriage  at  present  vsHd, 
that  is  not  celebrated  in  (ome  parish  church  or  public  chapel 
{i  1)  unlets  by  dispensation  from  tlie  arch-bishop  of  Canter- 
bury. It  maat  also  be  preceded  by  publication  of  banns,  or  by 
license  from  the  8|uritual  judge.  Many  other  formalities  are 
likewise  prescribed  by  the  act ;  the  neglect  of  which,  though 
penal,  does  not  invalidate  the  marriage.  It  is  held  to  be  also 
essential  to  a  marriage,  that  it  be  performed  by  a  person  in 
orders  >> ;  though  the  intervention  of  a  priest  to  solemnize  this 
contract  is  merely  juris  fioaiiivi,  and  not  juris  Tiaturalii  aut 
.  divini :  it  being  said  that  pope  Innocent  the  third  was  the  first 
who  ordained  the  celebration  of  marriage  in  the  church  <; 
before  which  it  was  totally  a  civil  contract.  And,  in 
the  times  of  the  grand  rebellion,  all  marriages  were  [440] 
performed  by  the  justices  of  the  peace  ;  and  these  mar- 
riages were  declared  valid,  without  any  fresh  solemnizatbn,  by 
statiUe  13  Car.  II.  c.  33.  But,  as  the  law  now  stands,  we  may 
vptm  the  whole  collect,  that  no  marriage  by  the  temporal  law 
is  ifim/kcto  void,  that  is  celebrated  by  a  person  in  orders,  in  a 
parish  church  or  public  chapel  (or  elsewhere,  by  special  dispen- 
sation)— in  pursuance  of  banns  of  a  license, — between  single 


(11)  The  marriage  act  requiNB,  thatthemarriagfe  shall  be  celebrated 
in  lame  puish  church  or  public  chapel,  where  baniu  had  been  usually 
published ;  i.  e.  before  the  3Sth  of  March  1!'54.  In  coniequence  of  tbi* 
coTUtniction,  the  court  of  king's  bench  were  obliged  to  declare  a  mar- 
riage void,  whi^  had  been  Boleroniied  in  a  chapel  erected  in  17fi5. 
CDoKg.  659.)  And  as  there  were  many  marriagea  equally  defective,  an 
act  of  parliainent  was  immediately  passed,  which  legalized  all  marri- 
tgtt'  celebrated  in  such  churches  or  chapels,  since  the  passing  of  the 
marri^^  act ;  and  it  also  indemnified  the  cleigyinen  &om  the  peaahiet 
iMy  had  incurred.  31  See.  ///.  c.  S3. 
VOL.  I.  T« 
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personsr-coDsentingr— of  sound  mindy— and  of  the  age  of  twoi- 
ty-one  years  ;-»or  of  the  age  of  fourteen  in  males  and  twelie  ii 
females,  with  consent  of  parents  or  guardians,  or  without  it,,JQ 
case  of  widowhood.  And  no  marriage  is  voidable  by  the  eccle- 
siastical law,  after  the  death  of  either  of  the  parties,  nor  duiiog 
their  lives,  unless  for  the  canonical  impediments  of  pre-con- 
tract, if  that  indeed  still  exists ;  of  conqiaiiguinity ;  and  of 
affinity,  or  corporal  imbecility,  subsisting  previous  to  the  mar- 
riage. 

II.  I  AM  next  to  consider  the  manner  in  which  marriages 
may  be  dissolved;  and  this  is  either  by  death,  or  divorce. 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  partiaJ ; 
the  one  a  vinctUo  matrimonii^  the  other  merely  a  mensa  et  tAoro. 
The  total  divorce,  a  vinctUo  matrimonii^  must  be  for  some  of  the 
canonical  causes  of  impediment  before  mentioned  ;  and  those) 
existing  before  the  marriage,  as  b  always  the  case  in  consan- 
guinity ;  not  supervenient,  or  arising  a/tervmrdsy  as  may  be  the 
case  in  affinity  or  corporal  imbecility  (12).  For  in  cases  of 
total  divorce,  the  marriage  is  declared  null,  as  having  been 
absolutely  unlawful  ab  initio  ;  and  the  parties  are  therefore  sepa- 
rated pro  Bolute  animarum :  for  which  reason,  as  was  before 
observed,  no  divorce  can  be  obtained,  but  during  the  life  of  the 
4)arties.  The  issue  of  such  marriage  as  is  thus  entirely  dis- 
solved, are  bastards  <^. 

Divorce  a  menaa  et  thoro  is  when  the  marriage  is  just  and 
lawful  ab  initioj  and  therefore  the  law  is  tender  of  dissolving 

d  Co.  Litt.  235. 


(12)  Corporal  imbecility  may  arise  after  the  marriage,  which  will  not 
then  vacate  tlie  marriage,  foecauae  there  was  no  fraud  in  the  original 
contract ;  and  one  of  the  ends  of  marriage,  viz*  the  legitimate  procrea- 
tion of  children,  may  have  been  answered :  but  no  kindred  by  affinity 
can  happen  subsequently  to  the  marriage ;  for  as  affinity  always  depends 
upon  the  previous  marriage  of  one  of  the  parties  so  related,  if  a  husband 
and  wife  are  not  so  related  «t  the  time  of  the  marriage,  they  never  cao 
become  so  afterwards. 
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it;  but  for  some  supervenient  cause,  it  become^  improper 
or  impossible  for  the  parties  to  live  together ;  as  in  the  case 
of  intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
For  tlie  canon  law,  which  the  common  law  follows  in  this 
case,  deems  so  highly  and  with  such  mysterious  reverence 
of  the  nuptial  tie,  that  it  will  not  allow ,it  to  be  unloosed  for 
any  cause  whatsoever,  that  arises  after  the  union  is  made. 
And  this  is  said  to  be  built  on  the  divine  revealed  law ;  though 
that  expressly  assigns  incontinence  as  a  cause,  and  indeed 
the  only  cause,  why  a  man  may  put  away  his  wife  and  marry 
anotliere.  The  civil  law,  which  is  partly  of  pagan  original, 
allows  many  causes  of  absolute  divorce ;  and  some  of  them 
pretty  severe  ones  :  (as  if  a  wife  goes  to  the  theatre  or  the 
public  games,  without  the  knowledge  and  consent  of  the  hus- 
band ',)  but  among  them  adultery  is  the  principal,  and  with 
reason  named  the  firsts.  But  with  us  in  England  adultery 
!s  only  a  cause  of  separation  from  bed  and  board  •> :  for  which 
the  best  reason  that  can  be  given  is,  that  if  divorces  were 
allowed  to  depend  upon  a  matter  within  the  power  of  either 
of  the  parties,  they  would  probably  be  extremely  frequent ;  as 
was  the  case  when  divorces  were  allowed  for  canonical  dis- 
abilities, on  the  mere  confesMon  of  the  parties',  which  is  now 
prohibited  by  the  canons'^  (13)-     However,  divorces,  a  vin- 


(13)  A  husband  csnnot  obtain  a  divorce  ta  the  cccleaiastiMl  conn* 
for  the  adultery  of  his  wife  if  she  recriminates,  and  can  proTc  that  he 
also  has  been  unfaithful  to  the  mvna^  vow;  this  seems  to  he  founded 
OD  the  following'  rational  precept  of  the  dvil  law,  judex  adaltrrii  ante 
eeulat  habert  debtl  tt  iaquirtrt,  an  maritvt  fmdici  viveni,  mulieri  quaqnt 
bonat  mora  toiendi  outer  Jatrit.  Per  ini^itm  enim  viJetur  ttte,  ut  pudi- 
riiiatn  vir  ab  uxore  exigai,  quam  ifitf  nantxl^btat.    Ff.  48.  5. 13. 
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culo  matrimonii^  for  adultery,  hsre  of  late  years  been  fre- 
quently granted  by  act  of  parliament  (14).  ? 

In  case  of  divorce  a  m&n^a  et  thoro^  the  la>w  attolrs  aliiiifiBy 
to  the  wife :  which  is  that  allowance,  which  is  made  to  t 
woman  for  her  suppk)rt  out  of  the  husband's  estate :  being 
settled  at  the  discretion  of  the  eccleaSasticai  judge,  on  con- 
sideration of  all  the  circumstances  of  tile  case.  This  is 
sometimes  called  her  eaiover*  ;  for  which,  if  he  refuses  pay- 
ment, there  is  (besides  the  ordinary  process  of  excommuni- 
cation) a  writ  at  common  law  de  eatoruer&s  Aadendi^,  in  order 

to  recover  it  >.    It  is  generally  proportioned  to  tbe 
[443]     rank  and  quality  of  the  parties.    But  in  case  of  dope- 

ment,  and  living  with  an  adulterer,  the  law  allom 
her  no  alimony  "*. 

1  1  Lev.  0.  ^  m  Cowd.  tit.  AUmoDj. 


(14)  To  prevent  divorces  a  vinatio  matrimmm  from  being 
in  parliament  by  fraud  and  colluaion,  the  two  houses  not  ooiyexamiiit 
witnesses  to  be  convinced  of  the  adultery  of  the  wife,  but  tlicj  require 
also  that  tbe  husband  shall  have  obtained  a  sentence  of  divorce  in  tbe 
spiritual  courts,  and  a  verdict  with  damages  in  a  court  of  law  from 
some  one  who  has  bad  criminal  intercourse  with  the  wife. 

This  is  not  a  standing  order  of  the  bouse  of  lords,  but  it  is  adopted 
as  a  rule  of  cautiHn,  and  it  may  be  dispensed  with,  where  tbe  cir- 
cumstances are  such  tbat  the  adultery  of  the  wife  can  be  proved  bf 
satisfactory  evidence,  and  at  the  same  time  it  is  impossible  for  the  hus- 
band to  obtain  a  verdict  in  an  action  at  law. 

It  was  dispensed  with  in  tbe  case  of  a  naval  officer,  whose  wife  had 
been  brought  to  bed  of  one  child,  in  his  absence  upon  duty  abroad;  and 
upon  his  return  was  far  advanced  in  her  pregnancy  with  a  second, 
and  where  he  could  not  discover  the  father.  So  in  another  case,  where 
a  married  woman  had  g^ne  to  France,  was  divorced  there,  and  bad 
married  a  Frenchman. 

It  would  also  be  dispensed  with,  if  the  adulterer  should  die  before 
the  husband  could  obtun  a  verdict. 
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III.  Haviho  thus  shewn  how  manugei  may  be  made,  ar 
dnolTed,  I  come  nowi  lastly,  to  speak  of  tjie  legid  ctHue* 
quencca  of  auch  making,  or  dissolution. 

Bt  marriBge,  the  husband  and  wife  are  one  person  in  law", 
lliat  is,  the  very  being  or  I^al  exiatcnce  of  ^e  woman  is  sus- 
pended during  the  marriage,  or  at  least  is  incorporated  and 
consolidated  into  that  of  die  husband :  under  whose  wing, 
protection,  and  covw,  she  performs  every  thing;  and  is  there- 
fore called  in  our  law-french  %  ^fitite-coverC,  _^emina  viro 
co-^)tierta  t  is  said  to  be  etmett-barmiy  or  under  the  protection 
and  influence  of  her  husband,  her  baron,  or  lord ;  and  her 
condition  during  ber  marriage  is  called  her  coverture  ( 1 5). 
Upon  this  principle,  of  an  union  of  parson  in  husband  and 
wtfe,  depend  almost  all  the  legal  rights,  duties,  and  disa- 
bilitiea,  that  either  of  them  acquire  by  the  marriage.  I  speak 
not  at  present  of  the  rights  of  property,  but  of  such  as  are 
merely  fiertonaL  For  this  reason,  a  man  cannot  grant  any 
thing  to  his  wife,  or  enter  into  covenant  with  her^,  for  the 
grant  would  be  to  suppose  her  separate  existence:  and  to 
covenant  with  her,  would  be  only  to  covenant  with  him- 
self(lO):  and  therefore  it  is  also  generally  true,  that  all 
compacts  made  between  husband  and  wife,  when  single, 
are  voided  by  the  intermarriage  p.  A  woman  indeed  may  be 
attorney  for  her  husband^  ;  for  that  implies  no  separation 


(15)  Whatever  may  be  the  origin  of  Jenu-covert,  it  is  not  perli^u 
unworthy  ^obienstion,  that  it  nearly  correipond*  in  iti  lignificadoiis 
to  the  Latin  word  impiiii  for  that  ia  derived  a  mitfuie,  i.  e.  ttgendo, 
becauM  the  modeity  of  the  bride,  it  if  laid,  wa»  so  mnch  cooiulted  by 
the  RomsM  upon  Ihi^  delicate  occttion,  that  ahe  was  led  to  her  hus- 
band's home  eertend  with  a  veil 

(16)  But  the  husband  may  grant  to  the  wife  by  the  intervention  of 
ttuMeet !  ^rg.  Co.  Litt.  30 ;  and  he  may  mirrender  s  coprhoW  to  her 
u»e.*fli:». 
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iwomy  but  is  radier  a  representation  of^  her  lord.  And  a  hus* 
band  may  also^bequeath  any  thing  to  his  wife  by  will ;  for 
that  cannot  take  effect  till  the'coverture  is  determined  by  his 
death  i^.  The  husband  is  bound  to  pvovide  his  wife  urith 
necessaries  by  laW)  as  muehas  himself:  and  if  ali^  contracts 
debts  .for  them,  he  is  obliged  to  pay  them  * ;  buty  for  any 
thing  besides  necessaries,  he  is  not  chargeable '  (17).     Also 

if  a  yfifc  elopes,  ahd  lives  with^  another  itian,  the 
[4433     husband  is  not  chargeable  even  for  heces^ries^;  at 

least  if  the  person  who  famishes  them  is  sufficiendy 
apprized  of  her  elopement  ^.  If  the  wife  be  indebted  before 
marriage,  the  husband  is  bound  afterwards  to  pay  the  debt; 
for  he  has  adopted  her  and  her  circumstances  together  >^  (18). 
If  the  wife  be  injured  in  her  person  or  her  property,  she  cao 
bring  no  action  for  redress  without  her  husband's  concur- 
rence, and  in  his  name,  as  well  as  her  own  y :  neither  can  she 

r  Co.  Lift.  112.  w  1  Lev.  5. 

a  Salk.  118.  x  3  Mod.  186. 

t  1  Sid.  120.  y  Salk.  119.    1  Roll.  Air.  347. 

u  Stra.  647. 


(17)  What  iure  necessaries  must  be  ascertained  by  a  jury  from  tke 
rank  and  circumstances  of  the  husband. 

Lord  Kenyon  has  held  at  nisi  ^rius,  that  if  a  husband  gives  notice  to 
a  particular  tradesman  not  to  deal  with  his  wife  unless  she  bring  ready 
money,  that  tradesman  cannot  afterwards  maintain  an  action  ag^dnst  the 
husband  even  for  necessaries. 

(18)  But  though  the  husband  has  had  a  great  fortune  with  his  wife, 
if  she  dies  before  him,  he  is  not  liable  to  pay  her  debts  contracted  before 
marriage,  either  in  law  or  cjquity,  unless  there  is  some  part  of  her  per- 
sonal property  which  he  did  not  reduce  into  his  possession  before  her 
death,  which  he  must  afterwards  recover  as  her  administrator ;  and  to 
the  extent  of  the  value  of  that  property,  he  will  be  liable  to  pay  his 
wife's  debts,  dum  tola^  which  remained  widischarged  during  the  covcr- 
liu-e.  1  P.  Wm9.  468v 
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be  suedrwUbout  making  the  husband  a  defendant  ■.  There  is 
indeed  one  case  vhere  the  wife  .shall  sue  and  be  sued  as  a 
feme  sole,  vif.  where  the  hust^nd  has  abjured  the  realm,  or  b 
boqished  s  ibr  then  be  is  dead  in]aw(l9);  and,  the  husband 
being  thus  disabled  to  sue  ibror  defend  the  wife,  it  would  be 
most  unreasooable  if  she  had  no  rqmedyi  or.coukl  make  no 
defence  at  all.  Id  criminal  progecuticas.  it  is  uue,  the  ^fe 
may  be  indicted  and  punished  separate^  <> ;  for  the  unjon  is 
only  a  civil  union.  Bui,  in  trials  of  any  sort,  they  are  not 
allowed  to  be  evidence  for,  or  against,  each  other<^ :  partly 
because  it  is  impossible  their  testimony  shotild  be  indifferent ; 
but  principally  because  of  the  union  of  person  :  and  therefore, 
if  Ihcy  were  admitted  to  be  witnesses  Jbr  each  other,  they 
would  contradict  one  maxim  of  law,  "  nemo  in  /iroflria  eatua 
"  tttiia  CMC  debet  i"  and  if  againtt  each  other,  they  would  con- 

I  Bid.  Emr.  1T3.    1  Lean.  112.    I  Snl,  ■  Co.  Lkt.  lU. 

US.    TkB  wu  ilw  ihc  pnt-Iiiw  lo  tka  b  1  Mink.  P.  C.  3. 

•owtt  or  Alkem.   (P«.  Auii^u.  b.  1.  c  c  I  Hawk.  P.  C  tU 


(19)  This  principle  had  been  extended  to  ■  case  which  wiu  thought 
analogous  to  that,  where  (he  husband  vita  considered  dead  in  Uw,  ci'a. 
where  a  married  woman  was  separated  from  her  tiuaband,  and  was 
allowed  a  separate  maintcnsnce  by  deed  ;  it  having  been  decided  by 
the  court  of  lung's  bench  in  severs!  instances,  that,  if  the  wife  under 
such  circumatances  contracted  dehti,  she  wss  liable  to  be  sued  as  a 
/erne  tale.     \  T.  S.  S. 

But  a  similar  ca»e  has  since  been  argued  before  all  the  judges,  and 
thor  unanimous  judgment  was  pronounced  by  lord  Kenyon,  in  the  con- 
clusion of  which  hp  declares,  that  "  we  find  no  authority  in  the  books  to 
"  shew  that  a  man  and  bia  wife  can,  by  agreement  between  themsclres, 
*■  change  their  legal  capacities  and  characters  :  or  that  a  woman  may  be 
"  sued  as  \feme  tele,  while  tike  relation  of  marriage  subsists,  and  abe 
**  and  her  husband  are  living  in  this  kingdon."  Marshall  v-  Rutton. 
S  T.  S.  545. 

But  it  is  still  held,  that,  if  the  wife  has  a  aepsratc  maintenance,  and 
lives  apart  from  her  husband  by  agreement,  the  husband  will  not  he 
Vable  forneceMBiies.  kt  this  la  equivalent  to  notice  to  ibc  world  npt 
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tradkt  another  vuoniy  ^  nemo  tenttmr  t^umm  aecuMore  (96).^ 
But,  where  the  offence  it  directly  against  the  person  of  die 
wife,  this  rule  has  been  usually  dispensed  with^ :  and  thoe- 
ibre,  by  statute  3  Hen.  VII.  c.  3.  in  case  a  womaii.te  fbrdUy 
taken  away,  and  maiTied,  she  may  be  a  witn^^s  against  such 
her  husband,  in  order  to  convict  him  of  fiqlkxijr.  Forintliii 
case  she  can  with  no  propriety  be  reckoned  .his  wife  ;  becauiK 
a  main  ingredient,  her  consent,  was  wanting  to  the  contract: 

d  Stmte  trials,  nd.  1.    Lord  Audley*!  «ue.    Stia.  A3J. 


■*i^ 


to  trust  her  upon  his  credit ;  sad  where  she  has  consented  to  wofpoii 
herself  upOD  a  certain  allowance»  what  she  procures  beyond  apoo  the 
credit  of  her  husband  could  not  be  considered  as  necessaries  for  her 
in  that  condition. 

(20)  The  union  of  person  is  scarce  sufficient  to  sccount  for  this  role 
of  law  :  for  the  confessions  of  tfie  husband  <m  wife  are  no  evideaee 
against  the  other,  yet  the  confessions  of  the  party  are  legal  evidenoe : 
hut  the  better  reason  seems  to  be  that,  which  is  generally  assigned, 
viz.  if  a  wife  were  a  witness  for  her  husband,  she  would  be  under  s 
strong  temptation  to  commit  perjury ;  and  if  against  her  husbaad,  it 
would  be  contrary  to  the  policy  of  marriage,  and  might  create  much 
domestic  dissention  and  unhappiness ;  so  vice  versa  of  the  husbsnd. 
Buli.  N.  P.  286.     But  this  rule,  I  should  think,  oughi  to  be  con- 
fined to  cases  where   he  husband  or  wife  is  a  party  in  the  actios 
or  prosecution ;  yet  in  one  case  it  seems  to  hsTe  been  held,  that  a  wife 
shall  not  be  called  in  any  instance  to  j^ve  evidence,  even  tending  to 
criminate  her  husband.  2  T.  H.  263.   If  this  be  true,  a  plaintiff  or  pro- 
secutor may  have  the  benefit  of  the  testimony  of  the  one,  and  the 
defendant  or  prisoner  cannot  have  the  benefit  of  the  testimony  of  the 
other ;.  because  the  evidence  of  the  latter  woold  tend  to  charge  the 
former  with  perjury.     Surely  in  such  esses,  whefre  the  interests  of 
strangers  are  concerned,  the  furtherance  of  public  justice  is  a  conside- 
ration far  superior  to  the  policy  of  marriage,  or  the  domestic  strifes  of 
the  witnesses. 

In  all  cases  where  the  crime  Is  a  violence  done  to  the  person  of  the 
otlier,  the  husband  may  be  evidence  against  the  wife,  and  the  wife 
against  the  husband.    This  was  held  by  all  the  judges  in  the  case  of 
larger,  who  was  convicted  at  York  upon  th^  evidence  of  his  wife  of  an 
attempt  to  poison  her.    Spring  Assizes,  1T97. 
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and  iktio  there  is  mnother  n»xim  (^  law  that  no  man  shall 
take  advantage  of  his  own  wrong :  which  the  ravisher 
here  would  d6,1f  by  forcibly  marrjtjpg  a  woman,  he    [444] 
.  could  prevent  her  from  beiiji;  a  witness,  who  is  per- 
haps tlMonly  witnessi  todtat  lery  ^t. 

Jm  the  c'ufil  Jaw'the  bnaband  and  the  wife  are  considered 
■a- two  distinct  pieracins;  and  mi^  have  separate  estates, 
contracts,  delHs,  and  injuriet« :  and  therefore,  in  our  eccle- 
tiaatical  ^courts,  a  woman  may  sue  and  be  sued  without  her 
huabandf(21).    . 

BoT,  though  our  law  in  genera^  considers  man  and  wife 
as  one  person,  yet  there  are  some  instances  in  which  she  is 
tayanitely  considered ;  u  inferior  to  him,  fod  acting  by  his 
compuluon.  And  therefore  all  deeds  executed,  and  acts 
done,  by  her,  during  her  coverture,  are  void ;  except  it  be  a 
fine,  or  the  like  matter  of  record,  in  if  hich  case  she  must  be 
^lely  and  secretly  examined,  to  learn  if  her  act  be  volun- 
taryE.  She  cannot  by  will  devise  lands  to  her  husband, 
unless  under  spocial  circumstances;  for. at  the  time  of 
niaUng  it  she  is. supposed  to  be  under  his  coercion''.  And 
in  some  felonies,  and  other  inferior  crimes,  committed  by 
her,  through  constiaiat  of  her  husband,  the  law  excuses 
her'  (32):  but  this  extends  not  to  treason  or  murdec. 

Tbb  ("islxu"^  *1bo  (by  the  old  law)  might  give  bis  wife 
moderate  correction''.    For,  as  he  is  to  answer  for  her  rois- 

cCiid.4.11.1.  (Li«.«cgW.BTD.  i  ]  Hi>*k.  p.  c.  t. 

flRalLAlir.Me.  kCo.Ut(.ii2.  k  1  Hawk.  p.  C.  UO. 


(31)  X  feme  covert  hiring'  ■  sepM-ite  eslste,  tnsy,  in  ■  court  of 
equity,  be  lued  u  a  feme  cole,  snd  be  proceeded  (t^aiiut  without  her 
hiubuid  i  for,  in  respect  "f  her  «cp»rate  estile,  she  is  loiAed  upon  u 
a  feme  sole.  2  Ver.  614,  'And  in  a  court  irf equity,  bRTOn  >nd  ftme  «re 
considered  dj  two  distinct  persons,  and  therefore  a  wife  by  hcrprocbein 
smy,  rtiiy  sue  her  own  husband.    3  Cex.  F.  Wmt.  39, 

(22)  The  liw  excuses  (be  wife,  perhsps,  in  no  (rimes  inftiin^Io 
ftlony.    See  this  subject  cwsideCed  in  the  4th  vol.  p.  29-  n.  4, 
.    \p\..  I.  77  ■  , 
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behaviour)  the  law  thought  it  reasonahle  to  intrust  him  witb 
this  power  oC  restraining  her,  by -domestic  chsstisemeBti  in 
the  same  moderation  t^t  a  man  is  iillowM  to  correct  lus 
apprentices  or  children;  for  whom  the  master  or  parent b 
also  liable  in  some  ca8e9  to  ansiv^r.  But  this  pow!e%of  cor- 
rection was  confined  within  reasonable  bounds^  and  ibp  bos- 
^>and  was  prohibited  from  using  any  mlenco  to  his  wifi^ 
aUter  guatn  ad  irirum^  ex  coumi  regiminU  el  amHjgaHfmU  ux^ 

ri»  9uaey  UfUe  et  roHonabiliter  ^iertinci^.     The  cifil 
[445]     law  gave  the  husband  the  same)  or  a  larger,  autho; 

rity  over  his  wi% :  allowing  him*  for  some  inisde- 
mesnorS)  JlageUi9  et  Ju9tibu9  acriter  Tufrberare  uiforem;  lor 
otherS)  only  moAcam  coMtigationem  adkibere^.  But,*  with^ 
in  the  politer  reign  of  Charles  the  second,  this  power  of  oor* 
recCion  began  to  be  dpubted^:  and  a  wife  may  now  hare 
security  of  the  peace  against  her  husband  p;  or,  in  retorOf  a 
husband  against  his  wife^i.  Yet  the  lower  rank  of  pcopl^ 
who  weere  always  fond  of  the  old  common  law,  stilt  claim  and 
exert  their  ancient  privilege:  and  the  courts  of  law  will  sdll 
permit  a  husband  to  restrain  a  wile  of  her  liberty,  in  case  dk 
any  gross  misbehaviour  r. 

These  are  the  chief  legal  effects  of  maniagi^ during  the 
coverture ;  upon  which  we  may  observe,  that  even  die  disa* 
bilities,  which  the  wife  lies  under,  are  for  the  moat  part 
intended  for  her  protection  and  benefit.  So  great  a  fiivoritr 
is  the  female  sex  of  the  laws  of  England  (23). 

1  Moor.  874.  p  3  Lcr.  128. 

m  F.  N.  B.  80.  „      .       .  q  Stnu  1207. 

n  Nov.  117.  c  14.  et  Van  Leeuwen  in  loe.  r  Stni.  478. 875. 

o  1  SkL  113.    3  Keb.  iS^.  *" 


(23)  Xothingy  I  apprehend,  would  more  conciliate  the  good-will  of 
the  student  in  favor  of  the  laws  of  England^  than  the  persuasion  thit 
tliey  had  shewn  a  partiality  to  the  female  sex.  But  I  am  not  so  much 
in  love  with  my  subject  as  to  be  inclined  to  leave  it  in  posseancm  of  a 
gldly  which  it  may  not  justly  deserve.  In  addition  to  what  has  beea 
observed  in  tliis  chapter,  by  the  learned  Commentator,  I  shall  here 


<•. 
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Mate  Mite>i>f  (be  ^indpd  diffiftencei  in  the  EngUah  law,  velpecting 
tbc|«n>  Mxeti  and  1  ahall  leaTC  ittotha  Madeito  detennineon  vhkb 
aide  it  Ute  balaoce,  ud  how  far  thii  compliment  ii  vupported  by  truth. 

Huiband  and  wife.  In  the  language  of  the  Ian,  are  styled  iaraa  and 
Jrtne  ■■  the  Word  baron,  or  lord,  attributes  to  the  husband  not  a  very 
couiteoua  superiority.  But  wfc  ntight  be  inclined  to  think  this  merely 
aAnmneaninf  technical  phrase,  if  we  did  not  recollect,  that  if  the  baron 
UU*  hii  feme,  it  is  Aft  same  ai  if  he  hril  kiHed  a  stranger,  of  any 
Otker  peraon  i  b|it  if  the  'feme  kilk  her  baron,  it  is  regarded  by  the 
laws  at  a  much  more  atro^ut  crAnc  ;  at  the  not  only  breaks  through 
the  restraint!  of  humtnity  and  conjujfal  ifiiiction,  but  throws  oil' all  sub- 
jection to  the  authority  of  her  husband.  And  therefore  thfe  law  deno- 
minate* hercriroe  a  species  of  treason,  and  condenms  her  to  the  same 
ptmiahment  aa  IT  she  had  kiQed  the  king.  Anfl  lor  every  ^lecies  of 
treaaoB,  (thoQgh  in  peljt^reaaon  the  punishment  of  men  wsa  only  to  be 
drawn  and  hanged,}  tiH  the  30  Geo.  III.  c.  48.  the  sentence  of  women 
was  to  be  drawn  and  burnt  aUve.    4  Vol.  304. 

By  the  common  law  all  women  t^ere  denied  the 'benefit  of  clergy  | 
and  till  the  3  and  4  W:  k  M.  c.  9.  thry  received  lenterice  of  death,  and 
■night  have  been  executM,  for  the  first  offence  in  simple  larceny,  biga- 
my, manslaughter,  Itc.  however  learned  they  were,  merely  because 
thefr  aez  precluded  the  polsilnlil7  of  Aeb  taking  holy  ordcM :  though 
*  man,  wfco  could  read,  was  for  the  same  crime  sul^ect  only  to  burn- 
ing in  the  hand  and  a  few  months  Impritounent,    4  Vol.  3G9. 

Thase  are  the  principsl  distinctions  in  criminal  matters ;  now  let  ua 
see  ^w  the  account  stand*  with  regard  to  uvil  rights. 

li^teatate  personal  property  is  equally  divided  between  males  and 
females  j  Init  a  ton,  thpugfa  younger  than  all  his  sisters,  ia  heir  to  the 
whole  of  real  property. 

A  woman't  person^  property,  by  marriage,  becomea  absolutely  her 
fausband't.  which  at  bis  death  he  may  leave  entirely  away  from  her  i 
but  if  he  dies  without  will,  she  is  entitled  to  one-third  of  his  personal 
property,  if  he  has  children  j  if  not,  to  one-hdf.  In  the  province  of 
York,  to  four-ninths  or  three  fourtha- 

By  the  marriage,  the  huaband  ia  absolutely  matter  of  the  profits  of 
the.  wife's  lands  during- the  corerture  i  and  if  he  hat  had  a  living  child, 
and  surtives  the  wife,  he  retains  the  whole  of  those  lands,  if  they  are 
estates  of  inheritance^  during  his  life  :  but  the  wife  is  entitled  only  to 
dower,  or  one-third,  if  she  survives,  out  of  the  husband's  estates  of 
inheritance  ;  but  this  abe  has,  whether  she  has  had  a  child  or  not. 
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But  •  husband  can  be  tenant  by  the  oourteay  of  the  tvoat  eatatei  of  tbe 
wife,  thoug^h  the  wife  pannotbe  endowed  of  the  truat  eatatea  oC  die 
husband.    3  P.  Wnu.  22%    ,        ♦        ^ 

\Vith  regard  to  the  property  of  women,  t^ere  is  taxation  without  re- 
^  presentation ;  fbr  they  pay^axes  without  having  the  liberty  of  voting 
for  representatives ;  and  indeed  there  ikeems  at  preaest  no  aubatairtid 
reason  why  jingle  women  should  be  denied  this  pfivEHpt.  Thougk 
the  cRaatity  of  womea  is  protected  from  violeiioe,'yet  a  parent  caahaic 
1^  reparation,  by  Our  law,,  from  th^  seducer  of  his  c^paigfater's  firtK, 
but  by  atating  tliat  she  is  his  servanl^  and  that  by  the  conaequenoes  of 
thp  seduction,  be  is  deprived  of  the  benqfit  of  her  labor  :  or  where  the 
seducer,  at  the  same  time,  is  a  trespasser  upon  the  close  or  premises 
of  the  parent.  But  when  b^  such  forced  circumstances  the  law  caa 
t*kc  cogs^ssnSle  of  lien>flrence,  juries  disregard  the  |«>etcuded  kyny, 
and  ^ve  damagea  commensurate  to  the  wouiyled  feelinga  of  a  pareaL 

Female  virtue,^ by  the  temporal  law,  is  perfectly  esLpoaed  to  the  ibn- 
dcrs  of  malignity  and  falsehood ;  far  any  0|^e  may  proclaim  in  oonTersa- 
tion,  that  the  pui^t  maid,  or  the  chastest  matron,  is  the  most  mere- 
Hricious  and  imx)ntinent  of  women,  iKrith  impunity,  or  free  bom  tiit 
animadversions  of  the  temporal  courts.  Thas  female  honor,  aliich  is 
dearer  to  the  sex  than  their  livea,  is  left  by  the  common  law  to  be  the 
sport  ofiip  abandoned  calumn||Mtor.  3  Vol.  125.  »  i 

Froat  this  imfbrtial  statement  of  the  account,  I  fear  there  is  litde 
reason  to  pay  a  compliment  to  our  laws  for  their  respect  and  fwrot  ta 
the  female  sex. 
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OF  PARENT  AND  CHILD. 


X  H  £  next,  and  the  nuMt  uiutcemI,  relation  in  nature,  ii 
immediately  dertved  from  the  jfreceding,  being  <that  between 
parent  and  child. 

Cbildkkn  are  of  two  sorts ;  legitimate,  and  spurious,  or 
bastnda ;  each  of  which  wc  shall  conuder  in  thtit  order; 
and,  first,  of  legitimate  children. 

I.  A  LEGiTiMAVK  child  is  he  that  is  bora  in  Itwfiil  wed- 
lock,  or  within  a  competent  time  afterwards.  *'  Pater  ctt 
**qiiem  nufttiae  demorutrant,"  is  the  rule  of  the 'civil  law'; 
and  this  tiolds  with  the  civilians,  whether  the  nuptials  hap- 
pen before,  or  after,  the  birth  of  the  child.  With  ua  in 
fjigland  the  rule  is  narrkwed,  ibr  the  nuptials  must  b* 
precedent  to  the  birth ;  of  which  more  will  be  said  when  we 
come  to  consider  the  case  of  bastai^)r.  At  present  let  us 
inquire  into,  1.  The  legal  duties  of  parents  to  their  legiti- 
.mate  children.  3.  Their  power  over  them.  3.  The  duties 
of  such  children  to  their  parents. 

'1.  And,  first,  the  duties  of  parents,  to  le^timate  chil- 
dren: which  principally  conust  in  three  particulars  j  their 
maintenance,  their  protection, -and  their  education.' 

Tub  duty  of  parents  to  provide  for  the  matnietumce  of  their 
cMldreo,  is  a  principle  of  natural  law ;  an  obligation,  says 
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Puffendorf  S  laid  on  them  aot  only  by  nature  herself,  but  by 
their  own  proper  act,  in  bringing  them  into  the  world:  for 
they  would  be  in  the  highest  manner  injurious  to  their  issue, 
if  they  only  gave  their  children  life,  that  they  might  aftcr- 
\Vards  see  them  perish.    By  be^ttiog  them  therefore,  they 
have  entered  into  %  vMuntary  obligation,  to  endeavour,  u 
&r  as  in  Aem  lies,  that  the  life  which  they  have  bestowed 
shall  b^  supported  and  presei*vod.     And  thus  the  children 
will  have  a  pftrfect  r^gi^  of  receiving  maintenance  from  theij;^ 
parents.     And  the  president  Montesquieu  «  has  a  very  just 
observation  upon  this  head :  that  the  establishment  of  mar- 
riage in  all  civilized  states  is  built  on  tjaxs  natural  obligatioo 
of  the  father  lx>  provide  foriiis  chikir^n :  for  that  asoertaiBs 
and  makes  known  the  person  who  is  bound  io  lolfil  lids  ohli<> 
gation :  whereas^  in  promiscuous  and  illicit  conjtmctiaiis,  die 
&ther  is  unknown ;  and  the  mother  finds  a.  ihousuid  obsta- 
cles in  k^  way;  shame,  remorse,  the  constraint  of  lier>s«fi| 
and  the  rigor  of  laws;  that  stifle  her  incUnatioiis  to  perforin 
this  duty :  and  besides,  she  generally  waats  iduiity;^ 

The  municipal  laws  of  all  well-regulated  states  have  taken 
care  to  enforce  this  duty :  though  providence  has  done^ 
more  effectually  than  any  laws,  by  implanting  in  the  bretst 
of  every  parent  that  natural  rtfyn*  of  insuperable  degree  of 
affection,  which  not  even  the  deibrmity  of  pers6n  or  mind, 
not  even  the  wickedness,  ing^rtttitude,  and  rebellion  of  chil- 
dren, can  totally  suppress  or  extinguish. 

The  civil  law*^  obliges  the  parent  to  provide  maintenance 

^  for  his  child  ;  and,  if  he  refuses,  ^  judex  de  ea  re  tognoacetP^ 

Nay,  it  carries  this  matter  so  far,  that  it  will  not  suffer  a 

parent  ^t  his  death  totally  to  disinherit  his  child, 

[448]     without  expressly  giving  his  reason  for  so  doing; 

ahd  there  are  fourteen  such  reasons  reckoned  upS 

which  may  justify  such  disinherbon.     If  the  parent  alleged 

^  L.  of  }^.  1. 4.  c.  11.  C  Sp.  L.  b.  23.  c.  2^  d  Ff.  25.  3.  5.  e  Nov.  215. 
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DO.  reaaoDf' o*  a  bad,  or  a  fidie  a|m  the  child  might  set  tHt 
will  aaictc,  tan^ua^  igtiannUfim  ittofficiimiM,  ti^tttrnm/eatamr 
tnry  to  th«  MUural  du^  of  the  pirent.  And  it  larentmrlE- 
■Ue  under  what  color  t^  ehildrui  vea«  to  moNW :  fcr  relief 
in  suckacaaa:  b^  sug^Ming  that  die-pnrat  hi^last  the 
nae  of  his  rMson,  vben  tut  riMtt  the  itt  i^^'ou*.  tea  tain  ent. 
Andithio,  as  Puffendorf  abterrei:*)  «taa  not  to  bring  into  dls- 
puta  the  teMator^s  power  of  di^ahftt^ting  Ihsowh  Offspring ; 
but  tDexandne^thcnMCivM  upon  which  he. did- it)  aiid,*if 
thcf  were  found  defectire  in  reatMn,  thMi  t«  Mt^theni  amde'. 
But  perhaps  this  is.  goiwg;  rather  toa-ftr  ¥  every  Tnao  has,  or 
ought  to  have,  by  the  lawk  otMcicKyV'^^y^wenowerUA^own 
proper^:  *nd^  a*<vTatiuBvei^  well-di«4ing|iiehe>k«'nBiun^ 
flight  oUigea  to  >  gave  a  netetMtft/  nMlnteownce  to  cfaUdren{ 
bat  what  is  lAore  than  that  theybaTC  hO'OtbtPright  tqj  tlian 
ka  it  is  given- them  by  uhe' fever  of  tftnlr '  pareiitai  «r  th* 
pesitire  constitutlDns  of  the  riulojcipal'lMK '■'■   ^ 

Let  us  ^ext  Bee  whM  provition  «uf  <twh  !«««■  havAnade 
fcr  tfaii  nataral  duty.  It  ifl  a'^princtpleef  )BwN  thattberc' 
ia  on  obli^den  on  evtry  man  to  provide  for  tftose  deacuidefl 
^m  his  loinsj  tnd  the  manner,  in  which  this'  obl%atloB 
shall  be  performed,  is  thus  pointed  oA>.  The  bther,  ai^ 
rootheri  graadbthct-,  and  grandmothef  ofpoor  impotent  pen- 
eons  shall  maintaintheniHttheirown^clMi^essif  of  sufficient 
d^ity,  flocordi&g  as -the  qufiner  sesSiM  shall  Arect  (1):  tmi 

f  L4.c.II.B«.r.  k  Bitm-fOO. 

BikJ-b.udp.Ll.f.T.ii.9.  iaat.asai.t.1. 


(1)  Th«t  U,  they  ma;  mpectivelj  be  mmpeUed  to  allow  each  other 
90t.  a  month,  or  13/.  *  jctt  i  bot-thirt  b  the  gr««t««t  'dlaw«nc«  wtMi 
aeta  ttti  be  oMJged  to  m*ke  an  i^d parent; or  ■  fkther  a  Icgitiiliate 
duH,  by  oar  law.    '  .  .        ■ 

.Any  two  juaticeiin^iDike'thii  order (filfewMice,  which  iiiir fact 
in  aid  ofAe  pxriah  to  which  the  ittdl^ent^itfsdn  bdongs.  Thesdition; 
on  whom  the  order  is  made,  nAy  appeal  to'ltie  juatioei  ill  senioitf. 
who,  upon  evidence,  anfl  the  conrideration  of  the  circuroMaMte  and 
abili^  of  the  patty,  can  tedacc  the  aUowance,  or  disoharge  the  <Mer. 
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if  a  parent  runs  away  1^9  ao^  leaveis  his  children,  the  chindi- 
wardens  and  overseers  of  the  pivp|h  aiiail  seise  his  rentsy 
goods,  and  chattels,  and  dispose  ot  them  toward  their  relief. 
By  the  iiitcipretations .  which  the  courts  of  law  have  nude 
upon  thdse  statutes,  if  a.  mother  or  grandmother  manies 

again,  and  was  be£6re  such  second  marmgeiofsuffi- 
[449]    cient  ability  to  keep  the  child,  the  husband  shaH  be 

charged  to  maintain  it  mbr  this  beiHi^  a  debt  of  hen, 
when  single,  shall  like  others  ertend  to  ohai^^thejius- 
btfnd  (9).  But  at  her  death,  the  relation  being  dLMoJved, 
the  hushand  is  under  ho  fortHer  obligation. 

No  1  person  is  hf und  to  provide  a  maintenance  for  his 
issue,  unless  wifieiiiil  the  children  are  impotent  ai%d  unsble  to 
work,  cither  through  in£mqr,  disease*  or  accident ;  and  thift 
is  only  obliged  to  -find  them  with  neceaaaries,  the  penaltyoo 
refuflial  beiog  op  more  than  30«.  a  month.  For  the  policy  of 
our  laws,  it^cSi  are«BVer  watchful  to  promote  industry,  did 
not  aisan  to  compel  a  father,  to  maintain  his  idle  and  Usy 
children  in  ease  and -indolence :  but  thought  it  unytist  to 
oblige  th^  parent,  against  his  willy  to  provide  them  with 
auperfluities,  and  other  indulgences  bf  fortuaei;  imagiaing 
they  .m|ght  tru^t  to  tlie  impulse  t>f  nature^,  if 'the  children 
were  dBservfog  of  such  fftvons.  Yet,  as  lyithin^  is  so  apt  to 
stiBo^the  ^1$  of  nature  as  reUgiou^  bigotry,  U  is  enacted*^ 
thj^  if  any  popiih  pai^At  shall  refuse  to.allow  his  protestint 


k  StaL  5  Geo.  I.  c.  8. 

1  Stylet.  283.    2  Buktr.  34& 
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,{2)  It  has  lately  beea'4ecided«  that  the  authorities  here  i^qd  upon 
hy,$hp  learned  Cfftmaentatoi:  never  w^tieiaw ;  and  that  a  husband  i^  not 
bou^d»4:veii  vrhihst  l^s  wife  is  aUve,  to  aqpport  her  piupents,  or  4^ 
children,  by  a  former  husbandy  or  any  other  relation  ;  for  the  stabile 
43 11^2..  c.  2-  ii^xtends  i^  to  Sj|eU^ioiiS||)y  blood.  4  71  £.  118,  But  I 
Conccbk:^  i^  ^e  wife  bi^. separate  property,  anu  order >mig|^  be  made 
ji^an  ber  ^f^ne,  to  su(^p||»rt,)^cr  Ghi)drq|  and  relations.     ,    .  -     ^ 
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chU  ft  Udng  minriteBUW^  wMt  a  ticw  to  compel  kirn  to 
change  his  reli^cHij  the  lord  chancellor  thall  by  wder  of  court 
omstrain  htm  to  do  what  is  just  and  reasonable.  But  this  did 
Bot  extend  to  persons  of  another  reli^on,  of  no  less  bitteriKsa 
•nd  tagoUy  than  tlte  popish :  and  therefore  in  the  Teiy  next 
year  we  6nd  an  kiuance  of  a  jew  of  immense  riches,  whose 
only  daughter  having  embraced  chtistianiiyi  he  turned  her  out 
«f  doors ;  and  on  ber  apiSlicHtion  ibr  relief,  it  w^  held  she  was 
«ntided  to  none"  (3).  But  Cbis  g«re  occasion"  to  another 
statDtev,  which  ordains,  thjit  if  Jewish  parents  refuse  to  ^ow 
their  protestaat  cUUren  a  fittfaig;  maintenance  suitable  to  the 
ibrtuse  of  tbc  paiat,  tbe  lord  chancellor  on  complaint  loajr 
make  such  order  ttiefcin  as  he  shall  see  proper. 

OuK  law  hu  made  no  prftrintm  to  prevent  ^e  dinnhetiting 
of  children  by  will  i  feann^  every  man's'  property  in 
his  own  <Uspoad,  i^on  a  piioc^vle  of  lib«ty  in  ihit,  as  [450} 
well  as  every  other,  acijon  i  tboagh  perlapi  it  had 
not  beenaaMs,  if  the  pareat  had  Ven  boend  tOc  leave  them  at 
tttc  least  B  necesBBsy  subnatlbce.  Indeed,  among  persons  of  tmy 
rank  or  fcamne,  a  con^ptcBta  ifcgenwully  ptgntfeifcr  younger 
philiben,  and  the  bulk  of  tlie-  estate,  leV/lfi  i^xin  the  eldaet) 
by  tlte  mwriage«rttcles.  Hors.alao,  and  children,  arc  favor- 
ites of  our  courts  of  jostioe,  and  cannot  be  diainhedted  by  any 
dubious  or  ambiguous  wor^  i  there  being  required  the  utmott 
certainty  of  the  testator's  initentinos  to  take  away  the  right  of  an 
liwri. 

From  the  daty  of  mointeiiaiue  we  mny  cuily  pou  to  that  o< 
finicctian,  which  is  also  a  natunl  duy>  but  rather  permitted 


(3)  It  was  not  held  dtat  the  wu  enUUed  to  non^  because  she  n 
thedsngliter  of  >  jew,  bat  because  the  order  did  not  ttste  thst^he  v 
foot,  or  likely  to  become  charg«at))e  to  tte  pariih- 
VOL.  I.  ?ii 


4dO  THE  RIGHTS  BOML  t 

Ukii  enjoined  by  any  mmrftiiiil  hm;  natate*  in  ^kirefl|Mf 
workiDg  so  stEongly  as  to  need  rather  a  check  thm  a  tfw. 
A  parent  may,  by  our  laws,  maintain  and  nphoM  his  childMi 
in  their  law-suits,  without  being  guilty  of  Uie  legal  crime  of 
maintaining  quarrels  r.  A  parent  may  also  justify  an  assaalt 
and  battery  in  defence  of  the  persons  of  his  children* :  nfi 
Where  a  m^*8  son  was  beaten  by  another  boy^  aaid  the  firiber 
went  liear  a  mile  to  find  him*  and  there  rcTenged  Ms  sooh 
quarrel  by  beating  the  other  boy»  of  which  beatilig  lie  after- 
wards unfortunately  died ;  it  was  not  held  to  be  nanrder,  bet 
manslaughter  merely '.  Siich  ilidulgetice  doe»  the  lav  Atew 
to  the  frdhy  irf*  hunian  nature,  and  the  working  of  paitiital 
affection. 

The  last  dut^r  of  parents  to  their  cMldreif  ti  t!iat  of  giiifag 
them  an  education  suitaUe  to  their  statioff  in  Bfe :  a  dul^^N^fited 
out  by  TtBsa/hj  and  oflBr  the  gteatiest  importance  of  afty.  F»f 
as  PufiRendorf  very  well  xibserves^  it  is^tvt  easy  lo 
[45 1]  imagine  or  ritow,  that  apparent  has  confertwl  iBy  con- 
sid^rabfb  benefit  i4>onlus^diBdl^  bringing  himiDln 
the  world;  if  he  tifterwsMls^^deriy  ncfglMta  Mb  odlure  and 
educadoi^  and  mW&»  him  tcr  gvow  op  like  «  voHfft  faWMf  to 
lead  a  llfb  useSlM  to  ^^etfs,  ^M  shainofU  t6  Mfnaitt*''  ITet  tile 
tnunicipid  laws  of  most  countHes  seem  to  be  defeiedia  in  tlAi 
^int,  by  net  constndning  ¥tM  pij^enftd  bestow  a  proper  edncedoB 
upon  his  children.  Perhaps  they  llnlight  it  punidlhfticm enough 
to  leave  the  parent,  who  neglects  the  instruction  pf  his  fiaaiif  > 
lo  lal>er  under  those  griefii  and  incottveniencies,  which  hb 
family,  so  uninstructed,  will  be  ssre  to  bring  upon  him.  Our 
laws,  though  thdr  defects  m  this  pafdouiar  cannot  be  denied, 
have  in  one  instance  made  a  wise  provision  for  breeding  op 
the  rising  generation :  since  the  poor  and  laborious  part  of  the 
community,  when  past  the  age  of  nurture,  are  taken  out  of 
the  hands  of  their  parents,  by  the  statutes  for  apprenticing; 
poor  children^ ;  and  are  placed  out  by  the  public  in  such  a 


rSlDsLSM.  u  L.orN.lkA.c;3.«Be.tl. 
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manner,  as  ma^  render  their  abilities,  in  their  Beveral  stationSf 
of  the  g^ateat  advantage  to  the  commonwealth.  The  rich 
indeed  are  left  at  th^r  uwn  option,  whether  the;  will  breed 
up  thur  children  to  be  omamenta  or  disgnicea  to  their  &mily. 
Yet  in  one  case,  that  of  religion,  they  are  under  peculiar  re- 
atrictions  :  fbr^  it  is  provided,  that  if  iaj  person  sends  any 
child  imder  his  government  beyond  the  seas,  either  to  pre- 
vent its  good  education  in  England,  or  in  order  to  enter  into 
or  reside  in  any  popish  college,  or  to  be  instructed,  persuaded, 
or  strengthened  in  the  popish  religion ;  in  such  case,  besides 
the  disabilities  incurred  by  the  child  so  sent,  the  parent  or 
person  sentUng  shall  forfeit  lOOl.  which  r  shall  go  to  the  sole 
use  and  benefit  of  him  tliat  shall  discover  the  o^ence.  And* 
if  any  parent,  or  other,  shall  send  or  convey  any  perscn 
beyond  sea,  to  enter  into,  or  be  resident  in,  or  trained  up  in, 
way  priory,  abbey,  nunnery,  popish  university,  college,  or 
■chool,  or  house  of  Jesuits,  or  priests,  or  in  any  private  popish 
lamily,  in  order  to  be  instructed,  persuaded,  or  con- 
Crmed  in  the  popish  religion;  or  shall  contribute  (ii^j 
any  thing  towards  their  maintenance  when  abroad  by 
any  pretext  whatever,  the  person  both  sending  and  sent  shall 
be  disabled  to  sue  in  law  or  equity,  or  to  be  executor  or 
administrator  to  any  person,  or  to  enjoy  any  legacy  or  deed 
•f  gift,  or  to  bear  any  office  in  the  realm,  and  shtdl  forfeit  all 
his  goods  and  chattels,  and  likewise  all  his  real  esUte  for 
life  (4). 

3.  Thz  fiower  of  parents  over  their  children  is  derived  from 
the  former  consideration,  their  duty :  this  authority  being 
given  them,  partly  to  enable  the  parent  more  efiectually  t» 


(4)  By  the  31  Geo.  III.  c.  33.  No  penon  prorcaainff  the  Soman 
catholic  Kligion,  who  »hill  take  and  Eubacribe  the  oath  required  bj 
thatitatute,  shall  be  subjectto  the  penalties  in  the  statutu  referred  to 
in  the  preeedinjr  pagq. 
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perfbrm  kis  dutyj  and  partliy^  as  a  recomp^rae>  f«r  bttscare 
aoid  trouble  in  the  foithfiil  discharge  of  it.  And  mpon  this 
score  the  TniHucipal  laws  of  some  nationa  hare  given  a  mudi 
krger  authority  to  the  parents,  than  others.  The  anciem 
Roman  laws  gave  the  father  a  power  of  life  and  death  over 
his  children ;  upon  tlfis  pripciplet  that  he  who  gave  had  also 
the  power  of  taking  away  \  But  the  rigor  of  these  laws  was 
softened  by  subsequent  constituticms ;  so  that  ^  we  find  a  fiuher 
banished  by  the  emperor  Hadrian  for  kUling  his  son,  though, 
he  had  committed  a  very  heinous  crime^  upon  this  roaximi 
that  ^^  fiatria  fioteatas  in  pietate  debet j  non  in  atr^citatty  ewn^ 
*^  9tere"  But  still  they  maintained  to  the  last  a  very  large 
and  absolute  authority :  for  a  son  coiUd  not  acquire  any  pro- 
perty of  his  ovm  during  the  life  of  his  father ;  but  /all  his 
acquisitions  belonged  to  the  fether,  or  at  least  the  proits  of 
them  for  his  life  c. 

The  power  of  a  parent  by  our  English  laws  is  mvch  noie 
moderate ;  but  still  sufficient  to  keep  the  child  in  order  and 
obedience.  He  may  lawfully  correct  his  child,  being  mder 
age,  in  a  reasonable  manner  ^ ;  for  this  is  for  the  benefit  of  hii 
education.  The  consent  or  concurrehee  of  the  parent  ta  the 
marriage  of  his  child  under  age,  was  al8<»  directed  by  our 
ancient  law  to  be  obtained :  but  now  it  is  absolutely  neeet^ 
mry  s  for  without  it  the  contract  is  void«.     And  this  also  u 

another  means,  which  the  law   has   put  into  the 
[4533     parent's  hands,  in  order  the  better  to  discharge  las 

duty ;  first,  of  protecting  his  children  from  the  mares 
of  artful  and  designing  persons  ;  and,  next,  of  settling  them 
properly  in  life,  by  preventing  the  ill  consequences  of  too 
early  and  precipitate  marriages.  A  father  has  no  other  power 
over  his  son's  estate  than  as  his  trustee  or  guardian ;  for, 
tlioughhe  may  receive  the  profits  during  the  child's  minority, 

»Ff.a8.2.11.    Cod.  8.  47, 10.  «»  1  Itawk.  p.  C.  130. 

bFf.4S.9.5;  *  Stai.26QcOiU.iv3X 

c  Inst.  2.  9. 1. 
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yet  he  must  acctmnt  for  them  vfaen  he  conies  of  age  (5). 
He  maj  indeed  have  the  benefit  of  his  children's  labor  irilile 
they  Kte  with  hitn,  snd  ue  mwntained  hj  hint :  but  this  is 
BO  mere  than  he  a  entitled  to  from  his  apprentices  or  ser- 
Twits.  The  legal  power  of  a  father  (for  a  mother,  as  auch, 
is  endtled  to  no  power,  biit  only  to  reverence  and  respect), 
the  power  of  a  fether,  I  ssy,  over  the  persons  of  his  children 
ceases  at  the  age  of  twentyone :'  for  they  are  then  enfran- 
chised by  Mriving  at  years  of  discretion,  or  that  ptnnt  which 
Uie  law  has  established  (as  some  must  necessarily  be  esta- 
Uished)  when  the  empire  of  the  father,  or  other  g:uardian, 
llives  place  to  the  empire  of  reason .  Yet,  till  that  age  arrives, 
this  empire  of  the  fiither  continues  even  after  his  death ;  for 
he  may  by  his  will  appoint  a  guardian  to  Ms  children.  He 
may  also  delegate  part  of  his  parental  authority,  during  his 
Sfe,  to  the  tutor  or  schoolmaster  of  his  child ;  who  is  then  in 
heo  fiareniis,  and  has  such  a  portion  of  the  power  of  the 
parent  committed  to  his  charge,  viz.  that  of  restraint  and 
correction,  u  may  b«  necessary  to  answer  the  purposes  for 
Which  he  is  employed. 

3.  Tax  duliet  of  children  to  their  parents  arise  from  a 
prind^  of  natural  justice  and  reti^nition.  For  to  those, 
who  gave  us  existence,  we  naturally  owe  subjection  and  obe- 
dienoe  during  our  mhority,  and  honor  and  reverence  ever 
sAer :  they,  who  protected  the  wealcness  of  our  in^cy,  are 
entitled  to  our  protection  in  the  infirmity  of  their  age ;  they 
who  by  sustenance  and  education  have  enabled  their  offspring 


(5)  Where  children  have  foMbneRiadependent  of  theirpKrenU,  lord 
Thurlow  declued,  that  it  wis  the  practice  in  chancery  to  relier  it  to 
the  iriRster,  to  inquire  whether  the  parents  were  of  ability  lo  maintain 
the  children;  ifnotithentoreport  what  would  be  aproper  maintenance; 
and  tUs  practice  did  not  vary  where  a  maintenance  wat  directly  giten 
by  the  will,  iinleas  in  cases  where  it  was  given  t«  the  fuher ;  under 
wUich  circumstance  it  was  a  leg'acj  to  him.    1  £ro.  386. 
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to  profp^Fi  ought  in  return  to  be  supported  bj  tliit  offspring 
in  case  they  stand  in  netd  of  assistance.  Upon  this  princii^e 
proceed  all  the  duties  of  children  to  their  parents 
[454]  which  are  enjoined  by  positive  laws.  And  the 
Athenian  laws^  carried  this  principle  into  practice 
with  a  scrupulous  kind  of  nicety :  obliging  all  children  to 
provide  for  their  &ther,  when  &lltn  into  poverty ;  with  an 
exception  to  spurious  children,  to  those  whose  chastity  had 
been  prostituted  by  consent  of  the  father,  and  to  those  whom 
he  had  not  put  in  any  way  of  gaining  a  livelihood.  The 
legislature,  says  baron  Montesquieu  s,  considered,  that  in 
the  first  case  the  father,  being  uncertain,  had  rendered  the 
natural  obligation  precarious;  that  in  the  second  case,  he 
had  sullied  the  life  he  had  given,  and  done  his  children  the 
greatest  of  injuries,  in  depriving  them  of  their  reputation; 
and  that,  in  the  third  case,  he  had  rendered  their  life  (so  far 
as  in  him  lay)  an  insupportable  burden,  by  furnishing  them 
with  no  means  of  subsistence. 

Our  laws  agree  with  those  ui'  Athena  with  regard  to  tht 
first  only  of  these  particulars,  the  case  of  spurious  issue  In 
the  other  cases  the  law  does  not  hold  the  tie  of  nature  lobe 
dissolved  by  any  misbehaviour  of  the  parent ;  and  therefore 
a  child  is  equally  justifiable  in  defending  the  person,  or  msdn* 
taining  the  cause  or  suit  of  a  bad  pareQt,  as  a  good  one ;  and 
is  equally  compellable  \  if  of  suificient  ability,  to  maintain 
and  provide  for  a  wicked  and  unnatural  progenitor,  as  for 
one  who  has  shewn  the  greatest  tenderness  and  parental 
piety  (6). 

f  Potter^s  Antiq.  b.  4.  c.  IS.  K  Sp*  L.  1^6.  c  C.  k  Sut.  43  EUx.  c  S. 


(6)  The  words  of  the  statute  are,  "  tlie  father  and  ^andfathez^^ 
mother  and  grandmother^  and  children  of  every  poor  and  impotent 
person,"  &c.  from  which  words,  and  a  former  statute.  Dr.  Bum  i% 
inclined  to  think,  even  contrary  to  the  opinion  of  lord  Holt,  that  a 
jp*andchild  is  not  compellable  to  relieve  an  indi^nt  gprandfather :  but  I 


cc 
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II.  Wb  are  next  to  conudcr  the  cue  of  Ukgltiiiute  chlldreii, 
orbastards;  whh  regard  to  vbom  let  us  inquire,  -l.  Who  art 
bastards.  3.  The  legal  duties  of  the  parents  towai^B  a  bastard 
child.  3.  The  rights  aod  incapacitiea  atteiiding  such  hast^rd 
ehildren. 

1.  Who  are  bastards.  A  bastard,  by  our  English  laws,  is 
•ne  that  is  not  only  begotten,  but  born,  out  of  lawful  matrimony. - 
The  civil  and  canon  lavs  do  not  allow  a  child  to  remain  9 
bastard,  if  the  parents  afterwards  intermarry' :  and  herein  they 
differ  most  materially  from  our  law  ;  which,  though  ' 
not  so  strict  as  to  require  that  the  child  shall  be  begot-  [455] 
ten,  yet  makes  it  an  indispensable  condition,  to  make 
it  legitimate,  that  it  shall  be  bom,  after  lawful  wedlock.  And 
the  reason  of  our  English  law  is  surety  much  superior  to  that 
of  the  Roman,  if  we  conuder  the  principal  end  and  deugn  of 
fstablishing  the  contract  of  marriage,  taken  in  a  civil  light: 
abstractedly  from  any  religious  view,  which  has  notliing  to  do 
with  the  legitimacy  or  illegitimacy  of  the  children.  The  main 
end  and  design  of  marriage  therefore  t>eing  to  asceruun  and  fix 
upon  some  certain  person,  to  whom  the  care,  the  protectioii,  the 
maintenance,  and  the  education  of  the  children  should  belong ; 
this  end  is  undoubtedly  better  answered  by  legitimating  all  issue 
bom  after  wedlock,  than  by  legitimating  all  issue  of  the  same 
parties  even  bom  beibre  wedlock,  so  as  wedlock  afterwards 
ensues ;  1.  Because  of  the  very  great  uncertainty  there  will 
generally  be,  in  the  proof  that  the  issue  was  really  begotten 
by  the  same  man  ;  whereas,  by  confining  the  proof  to  the  birth) 
.  and  not  tg  the  begetting,  our  law  has  rendered  it  perfectly 


■boulil  entertain  no  doubt  but  the  court  of  king's  bench  would  dner- 

laine  the  dit^-  to  be  redprocil ;  and  would  conMrue  any  unblguoua 

I   espreNion  in  fivrof  of  tke  diidurge  of  swh  a  natusi  sitd  moral  obU* 
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certfldil)  wh^  child  b  legitimate^  and  who  i$  ta  take  care  of  the 
child.  2.  Because  by  the  Roman  law  a  child  may  be  cominaed 
a  bastardi  or  made  legitimate  at  the  option  of  the  &ther  tod 
motheri  by  a  marriage  ex  floai/aeto  j  thereby  openii^  a  door 
to  many  frauds  and  partialities  which  by  our  law  are  prevented) 
3.  Because  by  those  laws  a  man  may  remain  a  bastard  till  forty 
year»of  age,  and  then  become  legitinaate,  by  the  aubsequcnt 
9iarriag^  of  his  parents ;  whereby  the  main  end  of  marriagei 
the  protection  of  in&nts,  is  totally  frustrated.  4.  Because 
this  rule  of  the  Roman  law  admits  of  no  limitations  as  to  tbe 
time  or  number  of  bastards  so  to  be  legitimated ;  but  a  doz» 
of  them  may,  twenty  years  after  their  birth,  by  the  subsequent 
marriage  of  their  parents,  be  admitted  to  all  the  privileges  of 
legitimate  children.  This  is  plainly  a  great  discourage- 
ment to  the  matrimonial  state ;  to  which  one  main  induce- 
ment is  usually  not  only  the  deure  of  having  children^  but  also 
the  desire  of  procreating  lawful  hem.  Whereas  our  coosd- 
tutions  guard  against  this  indecency,  and  at  the  same  dme 
g^ve  sufficient  allowance  to  the  fraUtles  of  human  nature. 
For,  if  a  child  be  begotten  while  the  parents  are  wigie,  and 
they  win  endeavour  to  make  an  early  reparation  for  the  offence, 

by  marrying  within  a  few  months  after,  our  law  is  so 
[456]     indulgent  as  not  to  bastardize  the  child,  if  it  be  bom, 

though  not  begotten,  in  lawftil  wedlock ;  for  this  is  an 
incident  that  can  happen  but  once,  since  all  ftiture  children 
will  be  begotten,  as  well  as  bom,  within  the  rules  pf  honor  and 
eivil  society.  Upon  reasons  like  these  we  may  suppose  the 
peers  to  have  acted  at  the  parliament  of  Merton,  when  they 
refused  to  enact  that  children  bom  before  manaage  should  be 
esteemed  legitimate  ^. 

k  BopMvnmt  oiBQet  cpheopi  amgntea*  voce»ymd<ffnit,qiiQdi>olontkga  Ma^B 

ut  CQoaeiuireiit  quod  natiante  matrioMnium  imitiue,qaftehiicittqQe  uvialae  cuntetappiV' 

esftntlegitihkl,  lieut  UK  qui  mti  toiit  poK  b«lac.    StM.  90  Hen.  in.  c  0.    See  dK  bi* 

larripwniow.  tpm  f  wltth  tiie>  hahut  pw»  traAtttiaB  toilu^gnyilitt^B^  Bdk.  Oms. 

legilimig.    EtoomeieoiBfteietbafoDesuiui  1759.  Nb  anno  1S53. 
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From  what  has  been  said  it  appeara]  that  all  children  bom 
before  matriinoDf  arc  bastards  by  our  law :  and  so  it  is  of  all 
children  bom  so  long  after  the  death  of  the  huiband,  tliat,  by 
the  usual  course  of  gestation,  they  could  not  be  begotten  by 
him.  But,  this  being  a  matter  of  some  uncertainty,  the  law  is 
not  exact  as  to  a  few  days'.  And  this  gives  occasion  to  a 
proceeding  at  common  law,  where  a  widow  is  suspected  to 
feign  horself  with  child,  in  order  to  produce  a  supposititious 
heir  to  the  estate )  an  attempt  which  the  rigor  of  the  Gothic 
constitutions  esteemed  equivalent  to  the  most  atrodous  tfaefl, 
and  therefore  punished  with  def^th™.  In  this  case  with  us 
the  heir  presumptive  may  have  a  writ  dt  venire  int/iidendo, 
to  examine  whether  sho  be  with  child  or  uot»  (T);  and,  if 
ahe  be,  to  keep  her  under  proper  restraint,  till  delivered ; 
which  is  entirely  conformable  to  the  practice  of  the  civil 
^w  ° :  but,  if  the  widow  be  upon  due  esaminati6n  found  not 
pregnant,  the  presumptive  heir  shall  be  admitted  to  the  inhe- 
ritance, though  liable  to  loose  it  again,  on  the  birth  of  a  child 
within  iony  weeks  fmm  the  death  of  a  husbandf.  But  if  a 
man  die!!,  attd  ihia  widow  soon  after  marries  again,  and  a  child 
is  bora  within  such  a  time,  aa  that  by  the  course  of  nature 
k  might  have  been  the  child  of  either  husband;  in 
this  case  he  is  said  to  be  more  than  ordinarily  legiti-  [457^ 
mate;  for  he  may,  when  he  arrives  to  years  of  dis- 
cretion, choose  niiich  of  the  fathers  he  plesseas.  To  prevent 
^B,  among  other  inconvenknceS)  the  civil  law  ordained  that 


(7)  Id  a  cue,  where  an  eatatc  was  dci-iied  to  a  male  child  which 
Bii^tt  be  bom  within  forty  weeks  iiflcr  llie  death  of  the  testator  of  a 
mairied  womui,  whose  husband  had  been  lon|^  Bbroad,  and  if  no  such 
child,  the  estate  was  deTiied  over,  this  writ  dc  ventre  inificicndo  was 
awarded  against  the  woman  on  the  petition  of  the  subsequent  dcviwe. 
4  Bro.  90.  See  the  proceeding  under  this  writ,  3  P.  Wrm.  391. 
VOL.  I.  T9       ■ 
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no  ividow  should  marry  i^/ra  annum  htckit^^  a  rule  i^hich 
obtained  so  early  as  the  reign  of  Augustus^  if  not  of  Ramu* 
lus :  and  the  same  constitution  was  probably  handed  d(mn 
to  our  early  ancestors  from  the  Romans,  during  their  stay 
in  this  island ;  for  we  find  it  established  under  the  Saxon  and 
Danish  governments^. 

As  bastards  may  be  bom  before  the  coverture  or  marriage 
state  is  begun,  or  after  it  is  determined,  so  also  children  bom 
during  wedlock  may  in  some  circumstances  be  baatards.  As 
if  the  husband  be  out  of  the.  kingdom  of  England,  (or,  as 
the  law  somewhat  loosely  phrases  it,  exira  qtcatuor  nuarioj) 
for  above  nine  months,  so  that  no  access  to  hi^  wife  can  be 
presumed,  her  issue  during  that  period  shall  be  basUffds*. 
But,  generally,  during  the  coverture  access  of  the  husband 
shall  be  presumed,  unless  the  contrary  can  be  shewli^s 
which  is  such  a  negative  as  can  only  be  proved  by  sb^winf 
him  to  be  elsewhere :  for  the  general  rule  !#,  firdtwmiiurfm 
legitimatione'^  (&).  In  a  divorce,  a  fnen9a,€i  idoroj  if  the  wilt 
breeds  children,  they  are  bastards ;  inr  the  law  will  pr«suflie 
the  husband  and  wife  conformable  to  the  aentl^ce  of  sepa* 
ration,  unless  access  be  proved :  but,  in  a  voluntary  separt" 
tion  by  agreement,  the  law  will  suppose  access,  unless  tbt 
negative  be  shewn  >.  *  So  also  if  there  is  an  app^d*eut  impoi» 
sibility  of  procreation  on  the  part  of  the  husband,  as  if  he  bt 
only  eight  years  old,  or  the  like,  there  the  issue  of  the  ink 
shall  be  bastards  y.  Likewise,  in  case  of  divorce  in  tibe  S]^ 
ritual  court  a  vincido  matrimonii^  all  the  issue  bom  during 

r  C«L  5. 9.  t.  n  Co.  litt.  344. 

8  Bat  the  )taur  WM  then  only  cm  nontlM.  t  Salk.  13&    3P.  W.STS.    Sti^  Oil. 

Ovid.  FMt. L S7.  ir5Rcpufl% 

t  Sit  oranis  vidua  one  muito  dnodeeim  k  Salic.  tS3. 

menws.     L.L.  fetheir.  A.   D.  1008.     L.L.  j  Co.  UtL  344. 
Canut.  c  71. 


(8)  It  used  to  bQ  held^  that,  when  the  huabaijid  was  iivii^  within 
the  kingdom,  access  should  be  presumed,  unless  strict  proof  wit  sdr 
4uced  that  the  husband  and  wife  were  all  the  timt  living  at  a  distance 
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the  coverture  Wc  bastards  ■ ;  becaiue  mcb  divorce  is  always 
upon  aone  cauee,  tbat  rtedercd  the  narriage  milawful  and  - 
Didl  from  the  bediming; 

a.  Lbt  m  next  see  the  dutf  of  parenta  to  their  b&atanl 
children)  b]r' our  law;  vhicb  is  principally  that  of  mainto 
nance.  For,  though  bastards  are  not  looked  upon  as  chil* 
dren  to  an;  civil  purpAses,  yet  the  ties  of  nature,  of  which 
naintOiance  is  one,  are  not  so  easiEy  dissolved :  and  thejr 
hold  indeed  as  to  many  other  intentions;  as,  particularly, 
that  a  man  shall'not  marry  his  bastard  sister  or  daughter*. 
The  tAyil  tMr,  therefore,  when  it -denied  maintenance  to 
baalards  begotten  under  certafat  atrocious  drcum stances'*, 
vma  neither  cwisaiiant  to  natOre,  nor  reason ;  however  pro- 
fligate and  wicked  the  parents  might  justly  be  esteemed. 

Tac  method  in  which  the  English  law  provides  mainte- 
wuice  for  them  is  as  fellows'.  When  a  woman  is  delivered, 
or  declares  herself  with  child,  of  a  bastard,  and  will  by  oath 
before  a  justice  of  peace  charge  any  person  as  having  got  her 
with  child,  the  jastice  shall  cause  such  person  to  be  appre- 
hended, and  commit  him  till  he  gives  security,  either  to 
maintain  the  child  (9),  or  appear  at  the  next  quarter  sessions 
to  dispute  and  try  the  tact.  But  if  the  women  dies,  or  is 
married  before  delivery,  or  miscarries,  or  proves  not  to  have 


bom  each  other ;  but  the  courts  have  relaxed  that  rate,  ■nd, hire  gone 
Ae  length  of  holding  that  the  legitimaq'  or  iUegitimacj  of  the  child  of 
a  mirried  womui,  living  in  a  notorioua  itate  of  adultery,  under  ■!!  the 
circumstances,  is  m  questiou  for  s  jury  to  determine.  4  T.  Jt.  3SG.  and 
3il. 

(9)  If  he  gives  a  bond  to  indemiufy  the  parilh,  uid  neglecti  to  pTty~ 
vide  msintenance  for  the  child,  Ihe  puish  ofGcen  may  relieve  it  with- 
out an  order  from  a  justice,  and  may  recover  the  money  advanced  ia 
an  action  iqton  the  IxHid.   S.B1.2S3. 
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been  with  child,  th<!  person  shall  be  discharged  (10):  odier- 
wise  the  sessions,  or  two  justices  dut  of  sessions,  aponoiii^l- 
nal  application  to  them,  may  take  ord^r  fof  the  keeping  of 
the  bastard,  by  charging^the  mother  or  the  reptited^faifaer  wlt& 
the  payment  of  money  or  other"  sustentation  fof  that  pur- 
pose. And  if  such  putative  father^  or  lewd  mother,  ran 
away  from  the  parish,  the  oterseers  by  direction  of  two  jus- 
tices may  seize  their  rents,  ^oods,  and  chattels,  in  order  to 
bring  up  the  said  bastard  child.  Yet  such  is  the  humanity 
of  our  laws,  that  no  woman  cah  he  compulsively  questibned 
concerning  the  &ther  of  her  child,  till  one  moiith  after  ber 
delivery :  which  indulgence  is  however  Tery  frequently  a 
hardship  upon  parishes,  by  giving  the  parents  oppoHunky 

to  escape. 
[459]         3,  I  pRocEEn  next  t6  the  rights  and  incapacities 

which  appertain  to  a  bastard.  The  rights  are  veiy 
few,  being  only  such  as  he  cdn  acguire  s  for  he  can  inherit 
nothing,  being  looked  upon  as  the  son  of  nobody ;  and  some- 


(10)  Or  he  shall  be  discharged,  if  the  justices  at  the  sesaiofns,  upoo 
hearing  all  the  circumstances  of  the  csae,  shall  be  of  opinion  that  he  is 
not  the  father  of  the  child. 

By  the  6  Geo.  II.  c.  31.  one  magistrate  may  compel  the  person  on 
whom  the  child  is  filiated^  either  to  indemnify  the  parish  by  a  bond 
with  two  sufficients  sureties,  or  may  bind  him  over  to  aMde  the  order 
of  the  justices  at  the  next  sessions ;  but  these  can  only,  under  the  18 
Eliz.  c.  3.  make  an  order  of  maintenance  upon  him,  they  cannot  com- 
pel  him  to  give  security  for  the  performance  of  it.  6  T*.  i?.  147.  But 
if  he  disobeys  this  order,  or  the  order  of  maintenance  by  two  justices 
out  of  sessions,  he  may  be  punished  by  indictment  for  such  disobedience. 

It  has  been  held  at  ni*i  priu4,  that  the  heir  of  the  principal,  or  the 
heir  of  the  surety,  inheriting'  lands  from  his  ancestor,  may  at  any  dis* 
tance  of  time  be  sued  upon  the  bond  for  the  damages  which  the  parish 
sustains  by  maintaining  the  bastard  in  his  old  age  or  his  children,  who 
have  not  obtained  settlements  in  another  parish  or  township. 
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UnttM  atltdjititu  tHtiihu,  autaedtae^Jliiu  fiolmli^  H\y  Yet 
he  nwy  gan  a  sHTiuune  by  rvputatiiHi*,  though  he  hu  none 
bjr  teher^ance.  All  ether  childnn  hftT«  their  primmfy  set- 
tlement io  their  ^thei^s  parish  j  but  a  bastaad  in  the  parish 
lAcre  bom,  for  Iie.hBtb.np  &ther^    However,  in  case  of 

d  Ton.  ic  LJ.  c  to.  cCa.UW.3.  tUlk.ar. 


(ll^Butthoagbheiimqaiderad/fiiw  najfiw  with  respect  to  inhe- 
ritances und  BucceasionSi  yet  the  Uw  take*  notice  of  his  connection 
vith  his  natural  pirenta  for  •time  other  porposes,  ai  it  prohibits  him 
from  fonding  ui  incertnoua  union  by  man-i^e  s  lad  tthas  been  decided 
fliat'if  *  bastard  marries  uader  t^  by  Beau*,  be  niuat  have  the  consent 
of  Ua  patitive  'fstlKr,  gu«dian>  or  mctktr,  according  to  die  36  Geo. 
ILc.33..    ir.  j;.96. 

In  the  case  of  Homer  «.  Liddiard,  which  waa  decided  in  the  consis- 
torial  court  in  London  in.  Trinity  Term  1799,  the  cirounatances  wfere 
diese: 

Miss  Liddiard  was  a  natural  chtld>  her  father  was  dead,  aad  he  by 
tatsvriU  had  appointsd  her  mother  her  guardian;  but  that  circmnstance 
wtts.«i8lnateTial,  m  a  jftitative  father  cannot  appoint  a  guardian.  Whilat 
■he  was  under  age,  she  waa  married  by  license,  with  the  consent  of  her 
mother,  to  Mr,  Homer,  Tlie  huaband  afterwards  instituted  this  suit 
to  have  the  marriage  declared  void.  Sir  William  Scott  admitted  that 
bastards  were  so  far  within  the  inarriag«  act,  that  if  the  marriage  had 
been  soleroDiaed  by  license  with  the  cooaent  of  a  guardian  of  the  court 
of  chancery,  the  marriage  would  have  been  valid;  but  be  decided,  that 
neither  an  illegitimate  lather  nor  mother  were  competent  to  give  con- 
sent to  a  marriage  by  license,  and  that  in  the  preaentcase  the  marriage 
was  therefore  null  and  void  In  dehvering  his  judgment,  that  most 
learned  judge  waa  pleaaed  to  say  (  "  1  observe  that  the  teamed  editor 
"  of  the  last  edition  of  the  Commentaries  faas'laid  it  down,  that  it  has 
"  been  dedded,  that  if  a  bastard  marries  under  age  by  license,  jke  must 
"  have  the  consent  of  his  putative  father,  fsor^ini,  or  mother,  sccord- 
"  ing  to  the  statute.  If  the  observation  is  to  be  understood  according 
"  to  this  arrangement,  1  cannot  agree  that  it  has  been  so  dedded.  For 
"  what  guardian  can  be  ao  interpoaed  between  the  natural  father  and 
"  mother  !"  If  my  conatruction  of  the  marriage  act  in  note  6.  p.  438. 
is  erroneous,  then  the  word  guardian,  ought  to  have  been  placed  ifter 
methtr,  and  not  before.    But  1  meant  only  to  state,  that  it  had  been 
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fieaudy  U  if  a  woman  liie  sent  eilkei^vbyscvder  oC  jtulMa^  ot 
oomes  to  beg  a&atioif^iaDt^  to^  a.  paiish  which  she.  tlocfi  not 
b^ong^tQ)  aiid^dupps  h«r.iia8tard  theie^  the  bastard  Bhitt,iB 
the  first  case,  He  settled  in  the  ^wish  from  whence  ^e  wis 
iHegally  vemoved^:  or,  in  the  latler  case,  in  the  mdthei^i 
own  |>ariafa,  if  the  mot^r  be  apprehended  for  her  vagran- 
cy >>.  Bastards  also  bom  in  any  tieensed  hospital  for  png- 
nant  women,  are  settled  in  the  parishes  «)^  which  the 
mothers  belong  ^  The  incal^city^  of  a  bli^rtard  consists 
principally  in  this,  that  he  cannot  be  heir  to  any  one,  nei- 
ther can  he  ha^e  heir#,  but  of  his  own  body  ^  Jfoj^,  being 
nulHus^tUj  he  is  ^erefare  of  kin  to  ndbocfy,  and  has  no 
ancestor  from  whom  any  inheritable  bloed^  can  be  derived. 
A  bastard  was  also,  in  strictness,  incapable  of  holy  orden  i 
and,  though  that  were  dispensed  with,  yet  he  was  utterly 
disqualified  from  holding  any  dignity  in  the  church^:  bql 
thia  doctrine  seems  now  obsolete ;  and  in  ali,  other  respectSf 
there  is  no  distinction  between  a  bastard  and  another 
man  (12).     And  really  any  other  distinction,  but  that  of 

g  Salk.  221.  i  Stat.  13  Geo.  IIL  c  81. 

h  Stat.  17  Geo.  II.  c  5.  k  Foitese.  c  40.  5  Rep.  SS. 


decided  by  the  court  of  king^s  bench,  that  bastards  were  to  be  consi- 
dered as  legitimate  children  under  the  marriage  act.  As  the  courts 
of  law  not  only  in  settlement  cases,  but  in  aU  claims  of  inheritance, 
prosecutions  for  polygamy,  and  wherever  tlie  validity  of  a  marriage 
can  be  questioned,  are  as  competent  to  construe  the  marriage  act  as  the 
ecclesiastical  courts,  notwithstanding  the  very  able  arguments  adduced 
to  support  the  judgment  in  Homer  v.  Liddiard,  I  trust  I  do  not  speak 
irreverently  when  I  predict  that  the  subject  will  undergo  much  further 
discussion  and  investig^on  before  that  judgment  wiU  be  adopted  by 
the  temporal  courts.    See  Dr.  Croke's  case  of  Homer  «.  Liddiard. 

(12)  Bastards  are  not  favored  in  equity  as  legitimate  children.  The 
court  will  not  supply  the  defect  of  a  surrender  of  a  copyhold  in  a  con- 
veyance or  devise  by  a  father  to  a  natural  child,  as  it  will  in  favor  of  a 
legitimate  child.    Gilb.  For.  Rom.  256.    2  Vet.  582. 

See  farther  concerning  bastards,  2  vol.  247,  &  506. 
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not  inberidng,  which  civil  policy  renders  nvcesaarjr,  would, 
with  regard  to  the  imwccDt  ofisprii^  of  his  paic&tB'  crimes> 
be  odious,  unjust,  mi  eruel  to  the  last  degfree :  and  yet  the 
«ivil  law,  M  boasted  of  for  its  equitable  decisions,  made  bas- 
tards in  some  cayes  incapable  evea  of  a  ^fift  from  their 
parents '. ,  A  bastard  may,  lastly,  be  made  legitimate,  and 
capable  of  inheriting,  by  the  transcendent  power  of  an  act  <rf 
parliament,  and  not  otherwise**  i  as  was  dona  in  the  case  of 
John  of  Gaat's  bastard  children,  by  «  statute  of  Richard  the 
second. 


C460  3 


CilAPmr  THE  SEVENTKKTH. 


OF  GUARDIAN  AND  WARD. 


X  H  E  only  general  private  relation  now  remaining  to  be 
discussed}  is  that  of  guardian  and  ward ;  which  bears  a  very 
near  resemblance  to  the  last,  and  is  plainly  derived  out  of 
it :  the  guardian  being  only  a  tepiporary  parent,  that  is,  for 
so  long  time  as  the  ward  is  an  infant,  or  under  age.  In 
examining  this  species  of  relationship,  I  shall  first  consider 
the  different  kinds  of  guardians,  how  they  are  appomted, 
and  their  power  and  duty  :  next,  the  different  ages  of  per- 
sons, as  defined  by  the  law :  and  lastly,  the  privileges  and 
disabilities  of  an  in£uit,  or  one  under  age  and  subject  to 
guardianship* 

1.  The  guardian  with  us  performs  the  office  both  of  the 
tutor  and  curator  of  the  Roman  laws ;  th^  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune ;  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  person,  the  curator  the    comnuttee  of 
the  estate.     But  this  office  was  frequently  united  in  the 
civil  law^;  as  it  is  always  in  our  law  with  regard  to  minors, 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  db- 
tinct. 


a  FT.  M.  4.1. 
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Of  the  wreral  species  ol  guan^ans,  the  first  are  guardians 
*ji  nature:  viz.  the  father  and  (in  some  cases)  the  mother  of 
the  child.  For  if  an  estate  be  left  to  an  infimt,  the  father 
is  by  common  law  the  guardian,  and  must  account  to  hit 
child  forthe  profits'- (I).  And,  with  regard  to  daughters,  it 
•eems  by  construction  of  the  statute  4  Sc  S  Ph.  St  Mar.  c.  8. 
that  the  fiither  might  by  deed  or  will  asugn  a  guardian  to 
any  woman-child  under  the  age  of  sixteen,  and,  if  n<»ie  be 
BO  assigned,  the  mother  shall  in  this  case  be  guardian ■>.  There 
«re  also  guardians  ^r  nurture^}  which  are,  of  course,  the 
ftlher  or  mother,  till  the  infent  mttatns  the  age  of  fourteen 
years*:  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the 
inbnt's  personal  estate,  and  to  provide  for  bis  maintenance 
and  education ''.  Next  are  guardians  in  toeage,  (on  appellation 
which  will  be  fully  explained  in  the  second  book  of  these  com- 
mentaries,} who  are  also  called  guardians  by  the  common  lam. 
These  take  place  only  when  the  minor  ia  entitled  to  somo 
estate  in  lands,  and  then  by  the  common  law  the  guardian- 
ship devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  possibly  descend ;  as,  where  the  estate  descended  from 
his  father,  in  this  case  his  uncle  by  the  mother's  side  cannot 
possibly  inherit  this  estate,  and  therefore  shall  be  the  guar- 
dian s.  For  the  law  judges  it  improper  to  trust  the  person  of 
an  in&nt  in  his  hands,  who  may  by  possUiility  become  heir  to 
him ;  that  there  may  be  no  temptation,  nor  even  suspicion  of 
temptation,  for  him  to  abuse  his  trust''.     The  Roman  laws 

b  Co.  Liu.  n,  K  Lilt.  •«.  1«. 

<  i  Rrp.  K,  h  Kimiaiiiii  auudli  tSe^a  de  Jon  ali- 

clloir.'ril.    3Rcp,3l.  powtnlnlilaliqiiiidjiiii 


(1)  But  in  executor  ii  not  justified  in  pajin|;  to  tbe  father  >  legacy 
left  to  the  child  i  and  if  he  payi  it  to  the  fother,  uid  the  father  bccomm 
nuolrent,  he  ro^  be  compelled  to  pay  h  ovct  *f^-  1 '-  W^mt.  39?- 
■^vot.  t.-  80  ■ 
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proceed  on  a  quite  contrary  principle^  committing  the  care 
of  the  minor  to  him  Who  is  the  next  to  succeed  to  the  inhe* 
ritance^  presuming  that  the  next  hiur  WQI^lcL  take  the  hest 
care  of  an  estate,  to  which  he  has  a  prospe^Qt  of  succeeding; 
and  this  they  boast  to  be  *^  ^ununa  /irovidentiaK"     But  in  tiio 

mean  time  th^  seem  to  have  forgoltenf  how  moek 
[462]    it  is  the  guardian's  interest  to  remove  tbe  iocosi* 

brance  of  his  pupil's  life  from  th^t  estate  for  vhidi 
he  is  supposed  to  have  so  great  a  regard^^.  And  this  sSbrds 
FortescueS  and  sir  Edward  C6k^°^j  an  ampl^  opportunity  fi>r 
triumph;  they  afiuwng,  that  to  commit  tbe  custody  of  an 
infant  to  him  that  b  next  in  succession  is  ^^  g^an  Q^%m  com' 
tnittere  It^o^aditvorandum^  (3)."  These  guardians  in  aocagis, 
like  those  for  nurture*  continue  only  till  the  minor  is  four- 

i  FT.  36.  4. 1.       ,  tlie  wiw  institaUons  of  Sokm,  who  providei 

k  The  RomaB  sttiriit  was  ftiDy  awue  eC  thatpftnneihionfcl  be>noehcr*»gnw<BMij»i» 

Uttsdangei^wfacnheptttsiiutpriTfttepnyer  wts  to  enjoy  die  estate  after  lu9  4(afL  (P* 

into  the  month  of  a  tdflsh  gtiardian ;  ter"^  Antiq.  b.  1.  c.  26.)  And  aai«adu,ano> 

•'•■'fiupiOimi^vlinamtqyempnxbmuhainM  thcr  of  the  Grecian  kgUatoi,  AaededAtt 

ImpeUt^cxpungam.    Pen.  1. 12.  theinberitanoe  •hoii|dgotDthe4thR^idb> 

L  e.  44.  tions,  but  the  educathm  of  tbe  eftikf  to  the 

mlIiiit.8S.  Biother'a;  that  the  gupidaMubBi^  and  liijhteC 

n  See  Stat.  Hibeni.    14  Hequ  HL   Thb  wipeewion  loight  alwap  he  kcgt 

policy  of  our  Eng;luh  law  is  warranted  by  (Petit.  Leg.  Att.  I.  6.  t.  7.) 


(2)  Lord  chsnceUor  Mscdesfield  has  ▼ehemently  condenmed  the 
rule  of  our  law,  that  the  next  of  kin»  to  whom  the  land  caniiot  descend, 
is  to  be  the  guardian  in  socage ;  and  has  declared  that  '<  it  is  lot 
**  grounded  upon  reason,  but  prevailed  in  barbarous  times,  before  the 
*<  nation  was  civilized."  2  P.  Wnu.  262.  But  as  the  law  has  placed  the 
custody  of  the  infant  under  the  care  of  ofae  who  is  just  as  likely  to  be 
in  a  near  degree  of  kindred  as  the  heir ;  one  who  probably  will  hsTe 
the  same  affection  for  his  person,  without  having  any  interest  in  efen 
vdshing  his  death,  and  therefore  removed  from  all  suspicion,  however 
ill-founded ;  I  cannot  but  think  tliere  is  more  wisdom  in  placing  the 
infant  under  the  goardianririp  of  such  a  relation,  than  under  that  of  the 
next  heir. 

A  socage  guardian  can  only  be  where  the  infant  takes  lands  by  de- 
scent.  If  he  has  lands  by  descent  both  ex  parte  patema  and  ex  parte 
tnatema,  then  the  next  of  kin  on  each  side  shall,  re«pectiyely»  be  guiir- 
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teen  Tears  of  ^e ;  fbr  then,  in  botfi  cases,  he  is  presumed  to 
hare  diacredon,  so  far  as  to  choose  his  own  guardian.  This 
he  majr  do,  unless  one  be  appointed  bf  the  father,  by  virtue 
of  the  statute  13  Car.  II.  c.  34.  which,  considering  the  imbe- 
^lity  of  judgment  in  children  of  the  age  of  fourteen,  and  the 
fibolition  of  guardianship  in  chivalry  (which  lasted  till  the  age 
of  twemy-one,  and  of  which  we  shall  speak  hereafter)  enacts, 
that  any  father,  under  age  or  of  (nil  age,  may  hy  deed  or 
Till  dispose  of  the  custody  of  his  child,  either  bom  or  unborn,' 
to  any  person,  except  a  popish  recusant,  either  in  possession 
or  reversion,  dll  such  child  attains  the  age  of  one  and  twenty 
years  (3).  These  are  called  guardians  Ay  aiaiuie,  or  leatamen- 
tary  guardians.  There  are  also  special  guardians  by  cuatom 
of  London,  and  other  places° ;  but  they  are  particular  excep- 
tions, and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  doty  of  a  guardian  and  ward 
are  the  same,  firo  lemftort^  as  that  of  a  ^ther  and  child  j  and 
therefore  I  shall  not  repeat  them :  but  shall  only  add,  that 
the  guardian)  when  the  ward  comes  of  age,  is  bound  to  g^ve 


diMU  t?  >oca^  of  tli««e  luula  ;  and  of  these  two  claimuitB  the  lint 
oceupuit  (hall  retain  the  cuitodj  of  the  infant'*  person.  See  Mr.  Har< 
grave'i  notes  to  Co.  Litt  68.  b,  where  these  different  kinds  of  {^anlian- 
ship  are  with  great  leaniiiig  and  perspicuity  disdiminated  and  dis- 

(3}  By  this  statute,  the  f^tr  may  diipoae  of  the  guardianship  of 
any  child  unmsrned  under  the  age  of  twenQ'.one,  hj  deed  or  will,  eX' 
ecuted  In  the  presence  of  two  or  more  witnesses,  till  such  child  atttuns 
the  age  of  twenty.one,  or  for  any  leia  tine.  Aod  the  guardian  M 
^tpointed  has  the  tuition  oi  the  ward,  and  the  management  of  his 
estate  and  property. 

A  father  cannot  appoint  guardiana  under  this  statute  to  a  natural 
diild ;  but  where  he  baa  named  guardians  by  his  will  to  an  illegitimate 
child,  the  court  of  chancery  will  appoint  the  same  peraons  guirdianf 
without  iny  reference  to  a  maUer  fbr  luaapprobatioD.    3£».  583> 
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him  an  account  of  all  that  he  has  transacted  on  lus  behalf 
and  must  answer  for  all  losses  by  his  wilful  defiaiult  or  ne^* 
gence.  In  order  therefore  to  prevent  disagreeable  contests 
with  young  gentlemen^  it  has  become  a  practice  for  maiif 
guardians,  of  large  estates  e^ecially,  to  indemnify  themselves 
by  applying  to  the  court  of  chancery,  acting  under  its  direc- 
tion, and  accounting  annually  liefbre  the  officers  of  that  court 
For  the  lord  chancellor  is,  by  right  derived  from  the  crowBt 
the  general  and  supreme  guardian  of  all  infants,  as  well  as 
idiots  and  lunaUcs ;  that  is,  of  all  such  persons  as  have  not 
discretion  enoUgh  to  manage  their  own  concerns.  In  case 
therefore  any  guardian  abuses  his  trust,  the  court  will  check 
and  punish  him ;  nay  sometimes  will  proceed  to  the  removal 
of  him,  and  appoint  another  in  his  stead  p. 

2.  Let  us  next  consider  the  ward  or  person  within  age> 
for  whose  assistance  and  support  these  guardians  are  consti- 
tuted by  law ;  or  who  it  is,  that  is  said  to  be  withlo  age. 
The  ages  of  male  and  female  are  different  for  different  pur- 
poses. A  male  at  twelve  years  old  may  take  the  oath  of  alle- 
giance ;  at  fourteen  is  at  years  of  discretion,  and  therefore 
may  consent  or  disagree  to  marriage,  may  choose  his  guar* 
dian,  and,  if  his  discrp.tion  be  actually  proved,  may  make 
his  testament  of  his  personal  estate  ;  at  •cuentcen  may  be  an 
executor ;  and  at  twenty-one  is  at  his  own  disposal,  and  may 
aliene  his  lands,  goods,  and  chattels.    A  female  also  at  trvfs 
years  of  age  may  be  betrothed,  or  given  in  marriage;  at 
nine  is  entitled  to  dower ;  at  twelve  is  at  years  df  maturity} 
and  therefore  may  consent  or  disagree  to  marriage ;  and,  if 
proved  to  have  sufficient  discretion,  may  bequeath  her  per- 
sonal estate ;  at  fourteen  is  at  years  of  leg^  discreti(m,  and 
may  choose  a  guardian ;  at  seventeen  may  be  executrix ;  and 
at  twenty-one  may  dispose  of  herself  and  her  lands.    So  that 
full  age  in  male  or  female  is  twenty-one  years,  which  age  is 
completed  on  the  day  preceding  the  anniversary  of  a  person's 

plSkI.a4.    lP.WilL703. 
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feiithi  (  4) ;  who  till  that  time  is  an  io&Dt,  and  w  atylcd  k)  law. 
Among  the  ancient  Greeks  and  Romans  vfotnen  were 
never  of  age,  but  auhject  to  perpetual  guardianship r,  [464] 
unless  when  married  "  nut  convenUtent  in  mamun 
viri:"  and,  when  that  perpetual  tutelage  wore  away  in  pro- 
cess of  time,  we  find  that,  in  females  as  well  as  males,  fiill 
Kgc  was  not  til]  twenty-five  years  *.  Thus  by  the  conatitutian 
of  difierent  kingdoms,  this  period,  which  is  merely  arbitrary, 
aai  juritfiotitivi,  is  fixed  at  different  times.  Scotland  agrees 
with  England  in  this  point ;  (both  probably  copying  from  the 
old  Saxon  conttitntions  on  the  continent,  which  extended  the 
1^  of  minority  "  ad  annum  vigeiimutn  ftrimum,  tt  to  tuque 
"  jvvmea  tub  tutelam  re/tonunt  ■"}  but  in  Naples  they  are  of 
fill]  age  at  eighteen;  in  France,  with  regard  to  marriage,  not 
till  thirty:  and  in  Holland  at  tv>enii/-Jh>e. 

3.  IxvAMTS  have  various  privileges,  and  various  disabili- 
ties :  but  their  very  disabilities  are  privileges ;  in  order  to 
secure  them  from  hurting  themselves  by  their  own  improvi- 
dent acta.  An  infant  cannot  be  sued  but  iinder  the  protec- 
tiaa,  and  joining  the  name,  of  his  guardian ;  for  he  is  to  deCend 
him  gainst  all  attacks  as  well  by  law  as  otherwiseo:  but 
he  may  sue  either  by  tiia  guardian,  or  /iroehein  amy,  his  next 
friend  who  is  not  his  guardian.     Tliis  flroehein  amy  may  be 

q  SaO.  M.  BU.    LHd  ^Mjm.  OH.  lOM,  I  SdnnhnBk  de  Jure  Swamun.  L  I.  c.  ti 
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(4)  If  be  is  Iiom  on  the  lit  of  Januuy,  he  U  of  ige  to  do  any  legal 
act  on  the  morning  of  the  lut  dij  of  December,  though  he  miy  not 
have  lived  twenty-one  years  by  neirly  forty-eig^t  hours :  the  reuon 
uiigncdia,  that  !nUw  there  is  no  fraction  of  a.dKy;  and  if  the  trijth 
were  on  the  first  second  of  one  day,  and  the  ait  on  the  Utt  second  of 
the  other,  then  twenty-one  years  would  be  comidete ;  and  in  the  law 
it  is  the  sune  whether  a  thing  it  done  upon  one  ntonicnt  of  the  day  or 
on  another. 
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any  iwnoli  wbo  will  undert&ke  the  toAnt* &  cause  -,  and  it 

frequently  Itippens,  that  an  in&at,  by  his  ftr«ehnn  amy,  imd- 
tutei  a  Buii  in  equity  against  a  franduleSt  guardian.    In 
criminaj  cases,  an  infant  of  the  age  of  Jbttrieen  yntn  maj  be 
capitally  punished  for  any  capital  offence*;  but  under  the 
age  of  tevtn  he  cannot.  The  period  between  arvm  andybw 
leen  is  subject  to  much  uncertainty )  for  the  in&nt  oludl,  gene- 
rally speaking,  be  jtidged^rraw/ide innocent;  yetif  he  waa 
doU  cafiax,  and  could  discern  between  good  and  evil  at  the 
time  of  the  oflVnce  committed,  he  may  be  convicted  and 
undergo  judgment  and  execution  of  death,  though  he  hath 
not  attained  to  years  of  puberty  or  discretion^.  And 
[465]     sir  Matthew  Hale  gives  us  two  instancea,  one  erf  a 
giri  of  thirteen,  who  was  burned  for  killing  her  nua- 
tress  ;  another  of  a  boy  still  younger,   that  had  killed  his 
compatdon  and  hid  himself,  who  was  hanged ;  for  it  q>pearcd 
by  his  hiding  that  he  knew  he  had  done  wrong,   and  could 
discern  between  good  and  eril;  and  in  such  cases  the  maxim 
of  law  is,  that  maHtia  ai^Ut  attutem  (5).     So  also,  in  macb 
more  modem  times,  a  boy  of  ten  years  old,  who  was  guihy 
of  a  heinous  muider,  was  held  a  proper  subject  for  cajntil 
punishment,  by  the  opinion  of  all  the  judgesT. 

With  regard  to  estates  and  civil  property,  an  inbnt  htth 
many  privileges,  which  will  be  better  understood  when  we 
come  to  treat  more  particularly  of  those  matters ;  but  thn 
may  be  said  in  general,  that  an  infant  shall  lose  nothing  by 
non<lalm,  or  neglect  of  demanding  his  right ;  nor  ahall  any 
other  &icA«t  or  negligence  be  imputed  to  an  infiut,  except  in 
some  very  particular  cases. 


(5)  In  Bucb  CHCI,  I  conceive  that  justice  tempered  viixh  mercy 
would  inquire  nbether  the  milice  i>  of  inch  a  hardened  degree  thit 
a  sligfater  puniBlmient  nould  not  eradicate  or  correct  it,  and  whether 
a  milder  sentence  would  not  be  safficient  to  deter  other  boys  of  the 
itme  ajie  from  a  repetition  of  the  crime. 
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It  IB  genenllr  true,  tiM  an  in&nt  on  aeidier  aKene  bis 
luids,  nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  anf 
■uoner  of  contract,  that  will  bind  him.  But  still  to  all  theae 
Fules  there  are  some  exceptions :  part  of  which  were  just  now 
mentioned  in  reckoning  upthe  different  capacities  which  thejr 
assume  at  different  ages:  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  to  recite,  as  a  general  specimen  of  the 
whole.  And,  first,  it  is  true,  that  inftnts  cannot  aliene  their 
estates  :  but  inbnt  trustees,  or  mortgagees,  are  enabled  to 
convey,  under  the  direction  of  the  court  of  chancery  or  ex- 
chequer, or  other  courts  of  equity,  the  estates  they  hold  in 
trust  or  mortgage,  to  such  person  as  the  court  shall  appcont*. 
Also  it  is  generally  true,  that  an  infant  can  do  no  legal  act : 
yet,  an  infant,  who  has  an  advowson,  may  present  to  the 
benefice  when  it  becomes  void  *.  For  the  law  in  this  case 
dispenses  with  one  rule,  in  order  to  maintain  others 
of  fcr  greater  consequence  :  it  permits  an  infant  to  [4663 
present  a  clerk  [who,  if  unfit,  may  be  rejected  by  the 
tdshop)  rather  than  either  suffer  the  church  to  be  unserved 
till  he  comes  of  age,  or  permit  the  infant  to  be  debarred 
of  his  right  by  lapse  to  the  bishop.  An  infant  may  also  pur- 
chase lands,  but  his  purchase  is  incomplete  i  for,  when  he 
comes  to  age,  he  may  either  agree  or  disagree  to  it,  as  he 
thinks  prudent  or  proper,  without  alleging  any  reason ;  and  so 
may  his  heirs  after  htm  if  be  dies  without  having  completed 
his  agreement''.  It  is,  fiirther,  generally  true,  that  an  infant, 
under  twenty-one,  can  make  no  deed  but  what  is  afterwards 
voidable ;  f  et  in  some  cases*  he  may  bind  himself  apprentice 
by  deed  indented  or  indentures,  for  seven  years ;  and  ^  he 
may  by  deed  or  will  appoint  a  guardian  to  liis  children,  if 
be  has  any.  Lastly,  it  is  generally  true,  that  an  in&nt  can 
make  no  other  contract  that  will  bind  him :  yet  he  may  bind 
himself  to  pay  for  his  necessary  meat,  drink,  apparel,  physic, 
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and  such  other  necessaries  (6) ;  and  likewise  for  his  g«)od 
teaching  and  instruction^  whereby  he  may  profit  himself 
afterwards  «.  And  thus  much,  at  present,  for  the  priyikges 
and  disabilities  of  infants. 


e  Co.  litL  ITS. 


(6)  It  has  been  held,  that  an  infant  is  not  liable  to  repay  money  IcdI 
to  hUn,  although  he  ahould  lay  it  out  in  necessaries.  1  SaU.  386.  Nor 
is  he  bound  to  pay  for  goods  bought  to  trade  with.  Bui/.  N.  P,  154. 
But  debta  contracted  during  infancy  are  a  good  consideration  to  rap- 
port a  promise  made  to  pay  them,  when  a  person  is  of  full  age.  1n^^ 
may  be  g^yen  in  evidence  upon  the  general  issue,  or  it  may  be  pleaded. 
BuU,  152. 

And  where  the  defendant  pleads  infancy,  and  the  plaintiff  rq>fies 
that  the  defendant  confirmed  the  promise  or  contract  when  he  wm  of 
age ;  the  plaintiff  need  only  prove  the  promise,  and  the  defendaM 
must  discharge  himielfby  proof  of  the  infancy.    1  7.  i?.  648. 


t  •«  3 
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OF  CORPORATIONS. 

W  E  have  hitherto  considered  pefsoiiB  in  their  natural  capa- 
uties,  and  hare  treated  of  their  rights  and  duties.  But,  as 
all  personal  rights  die  with  the  person";  and,  as  the  necessary 
forms  of  inventing  a  series  of  individuals)  one  after  anpthe^r 
with  the  same  identical  lights,  would  be  very  inconvenient>  if 
itot  impracticable  j  it  has  been  found  oeceBsarj,  vh«n  it  is  for 
the  advantage  of  the  public  to  have  any  particular  rights  kept 
«k  foot  and  continued)  to  constitute  artificial  persons,  who 
may  maintain  a  perpetual  succession,  and  enjoy  a  kind  of 
Vegal  immortality^ 

Thus  artificial  persons  are  called  bodies  politic,  bodies 
corporate,  fcorfiora  eorftorata,}  or  corporations :  of  which 
there  is  a  great  variety  sulisisting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce  i  in  order  to  preserve 
entire  and  for  ever  tiioae  tights  and  immunities,  which,  if 
they  were  granted  only  to  those  individuals  of  which  the  body 
corporate  is  composed,  would  upon  their  death  be  utterly 
lost  and  extinct.  To  shew  the  advantages  of  these  incorpora- 
tions, let  us  conuder  the  case  of  a  college  in  either  of  our 
imiveruties,  (bunded  ad  titukndum  et  orandum,  Ear  the  encou- 
i^eroent  and  support  of  religion  and  learning.  If  this  were 
a  mere  voluntary  assembly,  the  individuals  which  compose  it 
might  indeed  read,  pray,  study,  and  perform  scholastic  exer- 
dies  together,  so  long  as  they  could  agree  to  do  so :  but  they 
could  ndther  frame,  nor  receiye  any  laws  or  rules  of  their 
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^conduct ;  none  at  least,  which  would  lmv<^.  ally  hinJin^  ferce, 
for  want  of  a  coercive  power  to  create  a  s«ifiicient  obligadoD. 
Neither  could  they- be  capable  of  retaining  any  privileges  or 
immunities :  for,  if  such  privileges  be  attacked,  whieh  of  aU 
this  imconnected  assembly  has  the.  right,  or  ability,  to  defioid 
them  ?  And,  when  they  are  dhpersed  by  death  or  otherwise, 
how  shall  they  transfer  these  advantages  to  another  set  of  sui^ 
dents,  equally  unconnected  as  themselves  ?  So  also  with  regaid 
to  holding  estates  oc  o^ar  propeity,  if  land  be  granted  for  the 
purposes^of  religion  or  learning  to  twenty  individuals  not  mcor- 
porated,  the^  is  no  legal  way  of  continuing  the  property  to  any 
other  persons  for  the  same  purposes,  but  by  endless  coovigr^ 
ances  from  one  to  the  other,  as  often  as  the  hands  are  changed. 
But  when  they  are  consolidate  and  united  into  a  corpomdoii, 
they  and  their  successors  are  then  considered  aa  one  persem  iir 
law :  as  one  person,  they  have  one  wiU,  which  la  collected  finm 
the  sense  of  the  majority  of  the  individuals  :  this  one  w3l  aity 
establish  rules  and  orders  for  the  regulation  of  the  whole,  which 
are  a  sort  of  municipal  laws  of  this  litde  republic  ;  mr  rules  and 
statutes  may  be  prescribed  to  it  at  its  creaticm,  vrhieh  art  thea  m 
the  place  of  natural  laws  :  the  privileges  and  ImBMniSdins,  the 
estates  and  possessions,  of  the  corporation,  whm  ottca  vetted 
in  them  will  be  lor  ever  vestedf  without  an(y  new  ocmve^«ice  to 
new  successions;  for  all  the  individoal  members  that  have- 
eidsted  from  the  fbundatioa  to  the  present  tin^  or  that  f*>?M 
ever  hereafter  exist,  are  but  one  person  in  law^  a  pcnon  that 
never  dies:  in  like  manner  as  the  riier  Thames  is  still  dK 
same  river,  though  the  parts  whidi  compose  it  ar«  chao^^f 
everf  instant. 

Ti|K  honor  of  originally  inventing  these  political  coasti* 
tutions  entirely  belongs  to  the  Romans.  They  wei«  iatio* 
duced,  as  Phitarch  says,  by  Numa ;  who  finding,  upon  hii 
accession,  the  city  torn  to  pieces  by  the  two  rival  fi»^ttMif  of 
Sabines  and  Romans,  thought  it  a  pnideat  and  politic  mca* 
sure  to  suhc^ide  thosa  twa  intq  many  sn^aller  oiies^  by  iaaii- 
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twfag  iqnu^tBWKactietof  amy  nunoalmdeandprafcsuMU 
Tbef  were  «Aenvar<ls  muohcMiKcieMd  bj  the  (stU  kw*,  in 
whiok  tbef  were  caHcd  umntttimtn^  u  foming  «H  whols 
««t  of  nMOf  itidividttalB ;  or  cottegit^  from  being  gather^ 
togcthdr:  they  wer«  idcqitMl  abo  by  ttn  canon  Ibt,  for  dw 
Munteiuiice  <rf  KcleriafltiiAl  discipline  ]  ta4  from  them  our 
>[^tiKd  corpd»6ot»  are  derivAk '  But  onrl&WB  bare  conu- 
dtrabljr  r(Kned  a>d  improved  upon  the  invention,  accon&ng 
M-then>mf^geNN9of  die  EJi^sh  mlum :  parAcHlarlj' with 
regard  t«  sole  coiporatiohsf  ctmBtsting  oKone  iWrson  •Blfi  of 
vUch  the  Roman  lawyers  had  no  notion ;  Uieir  waxlm  being 
that"  treifaeiunt  cotttgiuni*'."  Thbnghaier  hrfd, thatlf  a 
corporatifHi,  ori^ally  cuHslBting  af  tbre^  pefaons,  be- reduced 
10  6itB  *'  H  mnivetmta*  «d  tinim  redit,"  it  may  stUl  subsist  m 
a  corporatioA,  "  et  il^nomen  Wtrvfr titaii*'." 

Skfobe  we  p^eed  to  treat  ^<lic  several  ncidents  of  cor- 
poradons,  as  regardetf  bj  the  laws  of'Cngland,  let  us  first 
take  a  view  of  the  several  amis  of  them  i  and  then  we  shall 
be  better  enabled  to  apprehend  their  tespec^ve  qualities. 

The  first  division  of  corporation  is  into  aggregate  and 
aole.  Corporations  aggregate  consist  of  many  persons  united 
-together  into  one  aociety,  and  are  kept  up  by  a  perpetual  auc- 
ceasioD  of  members,  so  as  to  condAue  for  ever :  of  wliich 
kind  are  the  mayor  Ad  commonalty  of  a  city,  the  head  and 
fellows  of  a  college,  the  dean  and  ch«p4er  of  a  cathednd 
chnrch.  Cwponadons  sole  conaist  of  obe  person  only  and  hia 
successors,  in  some  particular  atMion,  who  are  iscorporated 
fay  law,  in  order  to  ^ve  them  some  legal  capacities  and 
advantages,  particularly  that  of  perpetuity,  which  in  their 
natur^  persons  they  could  not  have  bad.  In  this  sense  >thc 
king  is  a  sole  corporation'':  so  is  a  bishop:  so  are  some 
'  if^ahs,  and  prebepdaries,  distinct  from  their  sevenil  chapters : 
and  so  is  tvery  parson  and  vicar.  And  flic  necesrity,  or  at 
least  use,  of  this  institution  will  be  very  apparent,  if  we  consi- 
der the  case  of  a  parson  of  a  church.     At  the  original  endow- 
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ment  oipmisb  dwrchevy  the  freehold  of  Ike  ctnurcky^die 
church^yardy  the  parsonage  hottse^  the  glebe^  and  the  tithes 
of  the  pMshy  were  vested  in  the  then  .parson  by  the^faoutty 
of  the.  donois  as  a  temporal  recompense  to  hiai  for  his 
spiritual  cai«  of  the  inhabiti^ilS)^  and  with  intent^thut  the  snne 
«molume«(s  should  ever  aftevwavis  continue  as  a  racompease 
for  the  same  caie.  But  hew  was  thb.to  be  effected?  The 
freehold  was  ves^  in  the  parson;  and^i^we  suppose  it  Tested 
in  his  natural  capacity^ -on  his  death  it  v^^tt  de^qeiKktolii 
heir,  and  wovld  be4ia)|le>to  his  ^fbts  and  incumbrances :  or, 
at  best,  the  heir  mip^ht  be  obmpellablei.^t  ai»me  trouble  and 
expense,  ta  convey  theae  rights  to  tfie  suci;^edfng  bcttm- 
bent.  The  lawtherefcMre^as  wisely  ordaUltd,  that  the  par- 
son, qvatenm  parson»^hall  never  die,  anymore  than  th^kia^; 
by  making  him  an^Jus  successors  2k  oorporaticHi.  By  which 
means  all  the  original  right^of  the  parsonage  are  pieserred 
entire  to  the  successar :  for  the  present  incumbent,  and  ld& 
predecessor  who  lived  seven  centuries  ago,  are  in  law  okie 
and  the  same  person ;  and  whfit  was  given  to  the  one  was 
given  to  the  other  also. 

,  Anothek  division  of  incorporations,  either  sole  or  ag^e* 
gate,  is  into  eccleaiaHicai  and  lay,.  Ecclesiastical  corporations 
are  where  the  members  that  compose  it  are  entirely  spirilual 
persons ;  such  as  bishops ;  certain  deiais,  and  prebendaries; 
all  archdeacons,  parens,  and  vipars ;  which  are  sole  corpora- 
tions ;  deans  and  chapters  at  present,  and  formerly  prior  and 
convent>  ahlK)t  and  modks,  ai^  the  like,  bodies  aggr^te. 
These  are  erected  for  the  furtherance  of  religion,  and  per- 
petuatiilg  t]^  rights  of  the  church.  Lay  corporations  are  of 
two  sorts,  xrvil  and  eliemoMynary,  The  civil  iu<eir  snclf  as  are 
erected  for  a  variety  of  temporal  purposes..  The  king?  for 
instance,  is  made  a  corporation  to  prevent  in  general  the  po8» 
dbility  of  an  interwrgnum  or  vacancy  of  tho^thrqlie,  aad  to 
preserve  the  posisessions  of  the  crown  entire ;  for  immediately 
upon  the  demise  of  one  king,  bis  successor  i^,  aa  we  ^ve  for- 
merly seen,  in  full  possession  of  the  regal  rights  and  dignity. 
Other  hy  corporations  are  erected  for  the  g^od  government 
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•f .a  town  or  pttticuUr  diatrict^  as  a  mafor  and  commonalty^ 
.bailiff  and  bui^saes,  or  the  lik^  :.aome  ibr  the  advancement 
wd  mgUlation  of  manubctures  and  commerce ;  as  the  trad- 
ing companie^of  Londo&,.and  other  townsi  andi-some  for  the 
better  caiTTing  on  of  divert  special  purpoaea ;  bb  churchvar- 
denarfor  csnaeiration  of  the  goods  of  the  pariflh ;  the  college 
of  physicians  and  company  o^siugeons  in  London*  for  the 
improvement  of  the  medical  science  i  the  royal  society,  for  the 
advanccm«Dt  of  natural  knowledge  ;  and  the  society  of  anti- 
quanet,  for  promoting  the  stndy  of  antiquities.  -  And  ammg 
tlieae  I  am  iooUaed  to  think  ttie  general  corporate  bodies  of 
the  uiuveruiMS  ef  Oxford  and  Cambridge  must  be  ranked: 
Ibr  it  is  clear  ttitp- aic  .not  apiritual  or  eccleaiastical  corpora- 
tions, being  composed  at  more  laymen  than  clergy  :  neither 
are  they  eleemosynary  foundations,  though  stipends  are  an- 
nexed to  paiticular  ma^strates  and  professors,  anymore 
than  qtt^r  eMfpo^AoiiB  where  the  acting  officers  have  stand- 
ing si^arias.:  for  these  are  rewards  firo  ofiera  et  labare,  not 
chaiitable  donations  only,  since  every  stipend  is  preceded  by 
service  and  duty :  they  teem  therefore  to  be  merely  civil  cor- 
porations (1).  Thcr  eleemosynary  sort  are  such  as  are  con- 
stituted for  the  perpetual  distribution  of  the  free  alms,  or 
•  bounty)  of  the  founder  of  them  to  such  persons  at  he  haa 
directed.  Of  this  kind  are  all  hospitals  for  the  mwntenance 
of  ^e  poor,  sick,  and  impotent :  and  all  colleges,  both  in  our 
universitieB  and  out'  of  tiiem  :  which  colleges  are  founded 
for  two  purposes  ;  I.  For  the  promotion  of  piety  and  learn- 
ing by  prefer  regulations  and  ordinitices.  3.  For  imparting 
assistance  to  the  members  of  those  bodies,  in  order  to  enable 
them  to  prosecute  their  devotion  and  studies  with  greater 
case  and  asuduity.  And  all  these  eleemosynary  corporations 
are,  strictly  speakb)g,Iay  and  not  ecclesiastical,  even  though 
composed  of  eccleuaitical  persons  ^  and  althongh  they  in 

f  1  Unl  iitjn.  0. 
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mme  thtiigs  fftrtakt  of  the  Mture,  privtteg^  aUdrcMltUuM 

£472]  Hiwyiiro  thus  mardlMJied  Uie  nevcml  ^ffe^ettf 
coiff^rfttiMftyletusifextpffOteedtftcolitfiddry  I.Bmt 
€Mporations9  in  ge^er^H  m^jr  be  crested.  S.  Whafi  are  tli^ 
^werstcapachies,  and  incapattfies.  S.  MoW  cfftpnnAm 
are  Tisited.    And,  4.  Hov  thi^  may  be  ^saolved.     ' 

I.  Corporations^  hy  the  eivil  law,  deem  to  teve  beea 
created  by  the  mer^  act,  aftd  tehmtary  aasbeiatiMi  of  tMr 
Rftembers ;  provided  such  conrentioii  i#ali  ntit  contrary  iUt^ 
ibr  then  it  was  itUcitum  ^oOegium  fs.  It  doeS'iiot  appear  that 
the  ^noe's  consent  wtta  fiecessar^to  be  aetlialYy  giren  to  the 
foundation  of  them ;  bat  merely  that  tfte  tj^yinal  founders  of 
these  Yoluntary  and  ftiendly  soclefles  {fer  they' ^ were  litde 
more  thui  such)  should  not  establish  any  meetingfi  in  opposi> 
tion  to  the  laws  of  the  state. 

But,  with  us  in  England,  the  kingV  consent  ft  itaifately 
necessary  to  the  erection  of  any  corporation,  eitfter  in^edly 
or  expressly  given  >>.  The  king's  implied  consent  is  to  be 
-found  in  corporations  which  exist  by  force  of  the  coflwnoir  /av, 
to  which  our  former  kings  are  supposed^to  have  give^  thcar 
concurrence ;  common  law  being  nothhig  else  but  custom, 
arising  from  the  universal  agreement  of  the  witolb  comma-  * 
nity .  Of  this  sort  &re  the  king  himscdf,  all  bislmps,  parsons, 
iHcars,  churchwardens,  and  some  dthers ;  who  by  comiaon 

g  FF.  47.  23. 1.  Netpie  loeietM,  neqne  col-  fTtdmrnl  irirti  miaj  TihuhV  pi  i  wli  ji  i.  >1<* 

leginm,  neque  ha>ismofi  corpiu  iNOrim  omni-  the  eletrath  oentmy:  (Roberta,  cit.  V.  L  3l) 

kus  kafaetc  MDOiiitur;  mm  oc  Hsanu,  ec  W  whkA  the  naaatpt  of  tfi^ftodtl  Mutuyi 

■enmtus  eonmltis,  et  priBcipalilNU  oomtito-  wm  alvolately  Decenary,  »s  f^mjofluipie' 

tionlbos  eft  wn  coetretur.  fT.  3.  4. 1.  nsftthres  ana  lereniietwcfe  thereby  aaukt^ 

b  Ctti^iMdfMnuKicveanCeRcMlftito  ably  dhuBbfanL 
oorpoimte  commonitiet  on  the  eonliiaeat,  and 


(2)  They  aae  Uy  oorporatiom,  becaosettiey  are  not  ealject  to  the 

jurisdiction  of  the  ecclesiastical  courts,  or  to  the  visitalions  of  the  ordi- 
nary  or  diocesan  in  their  spiritual  characters. 
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Ux  knye  ever  been  h^  (as  &r  aa  oiu>  books  wn  shew  i^).  to 
btre  ]3V  carpanUkpi.  wnvte  offKd:  snd  Uus  ipcaiporaUon 
is  ao  ins^puiblr  aonsxed  to  tbcir  gffice»,  that  we  cannot  frantc 
)|  couplets  lega,|,idsaofany  orUiBSeperuui^but  Yf  must  also 
Iwve  an  idea  of  »  corporation,  capable  to  transmit  his 
rights  tq  iaa  uiaottnan,  at  the  ^nne  time,  Afiother  [473] 
method  of  ImpUcation,  wherel^.tlie  kill's  consent  is 
presiunedi  ia  as  to  all  c«rponUioas  by  fireuHfition,  sucb  as  the 
city.of  Idondon*  and  many  otheraS  y^ch  b«ve  exist«d  ^  cor- 
porations, time  whereof  the  ncmory  qf  jnan  junncth  not  to  the 
contrary ;  aod  thereftve  are  looked  upon  in  law  to  be  ^ell 
created.  For  though  the  members  thereof  caa  shew  no  legal 
charter  of  incorporation,  yet  in  cases  of  h(^  high  antiquity 
tlte  law  presumes  there  once  was  one ;  and  that  by  the  vanety  of 
accidents,  whir.h  a  length  of  time  may  produce,  the  charter 
is  lost  or  destroyed.  The  methods  by  which  the  king's  coi(- 
sent  is  expressly  given,  are  cither  by  act  of  parliament  or  char* 
tcr.  By  act  of  parliament,  of  which  the  royal  assent  is  a 
necessary  Ing^redient,  corporations  may  undoubtedly  be  creat- 
ed! :  but  it  is  observable,  that  (till  of  late  years)  most  of  those 
statutes,  which  are  usually  cited  as  having  created  corporations^ 
do  either  conBrm  such  as  have  been  before  created  by  the  king  ; 
_  as  in  the  case  of  the  college  of  physicians  erected  by  oharter  10 
Hen.  Vin*,  which  charter  was  afterwards  confirmed  in  par- 
liament'; or,  they  permit  the  ki"g  to  erect  a  corporation  ui^ufuro 
with  such  and  such  powers  ;  as  is  the  case  of  the  bank  of  Eng- 
land", and  the  society  of  the  Britiah  fishery".  So  that  the 
immediate  creative  act  was  usually  performed  by  the  king 
done,  in  virtue  of  his  royal  prerogative  ». 

All  the  other  methods  therefore  whereby  corporations  exist, 
by  common  law,  by  prescription,  and  by  act  of  parliament, 
are  for  the  moat  part  reducible  to  this  «f  the  king's  letters 
patent,  ot  charter  of  incorporation.  The  king^  creation  may  be 


■  UaBAUBcftTDLcf. 
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performedbir  the  words  ^^creamusy  eri^pmuB^/untk^muiyiifor* 
^  fi9ramu9j**  or  thf  iike.  Nay  it  is  hel^  that  if  the 
^474]  -  king  grants  to  a.  set  of  men  to  faaire  gikUtm  mertoU' 
rianh  a  HMixantile  meeting  or  ussemblyF*  tUs  ii 
alone  su£Biicient  to  incorporate  and  establisb  tfaem  forerer^ 
Ths  parliamenly  we  obaerved,  by  its  absolute  and  tran- 
scendent autho^ty^  may  perform  this^  or  any  other  act  what^ 
soever:  and  actually  did  parform  it  to  a  great  extent,  by- 
statute  39  £11^.  e.  5.  wbich  incorporated  all  hospitals  and 
houses  of  correction  founded  by  charitable  persons^  without 
&rther  trouble  s  and  the  same  has  been  done  in  other  cases  of 
charitable  foundationa-  >  But  otherwise  it  has  not  formerly 
been  usual  thus  tb  intrench  upon  the  prerogative  of  the  crovny 
and  the  king  may  prevent  it  when  he  pleases.  Andf  in  the 
particular  instance  bafore-mentionedy  it  was  donej  as  air 
Edward  Coke  observes  "^  to  avoid  the  charges  of  incorpora* 
tion  and  licenses  of  mortmain  in  small  bene£eu:tions ;  which 
in  his  days  were  grown  so  great,  that  tbey  discouraged  many 
men  from  undertaking  these  pious  and  charitable  works. 

Thb  king  (it  is  said)  may  grant  to  a  subject  the  ^werot 
erecting  corporations  •y  though  the  contrary  was  fonner\y 
held^ :  that  is,  he  may  permit  the  subject  to  name  the  per- 
sons and  powers  of  the  corporation  at  his  pleasure ;  but  it  is 
really  the  king  th^t  erects,  and  the  subject  is  but  the  instru- 
ment :  for  though  none  but  the  king  can  make  a  corporation, 
yet  qvi  facit  fier  aliuniy  facit  per  «<?«.  In  this  manner  the 
chancellor  of  the  university  of  Oxford  has  power  by  charter 
to  erect  corporations ;  and  has  actually  often  exerted  it,  in 
the  erection  of  several  matriculated  xompanles,  now  subsist* 
ing,  of  tradesmen  subservient  to  the  students. 

p  GiMngiufiedMBOi^tlieSflximtaftftterw        qlORepk^O.  1  RoU.  Alw.  m 
iiity,  derhred  Gram  tfe  reib  3il^*n  ^  PAy*        r  2  LMt.  TSf. 

becauK  erery  man  paid  Iris  ilpure  towahb  the        •  Bro.  Abr.  tit.  Vnxfug.  B3.    Tiner.  Pra«;. 

cxpemet  of  the  commmiity.  And  benee  their  8$.  pi.  10. 
place  oTmeetiiigUfre^QaiOy  called  tbeOAf       t  Yeaibook,  3  Hen.  VU.  I3» 
or  CtOdhOl,  Q  10  Rep.  S3. 
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WaEK  a  corpontion  is  erected,  a  riDme  must  be  given  to 
it;  and  b^  that  Dame  alone  it  must  sue  and  be  sued, 
and  do  all  legal  acta ;  though  avery  minute  variation  [4753 
therein  is  not  material  Q.  Such  name  is  the  very 
behtg  of  its  constitution ;  and,  though  it  is  the  will  of  the 
king  that  erects  the  corporation,  yet  the  name  is  the  knot  of 
its  combination,  without  which  it  could  not  perform  its  cor- 
porate innctions*.  The  name  of  incorporation,  says  Sr 
Edward  Coke,  u  as  a  proper  name,  or  name  of  baptism ;  aitd 
therefore  ■when  a  private  founder  gives  his  college  or  hospi- 
tal "a  name,  he  does  it  only  as  a  godfather ;  and  by  that  same 
name  the  king  baptizes  the  incorporation  ■  (3). 

II.  Aftkh  a  corporation  is  so  formed  and  named,  it 
acquives  many  powers,  rights,  capHcities,  and  incapacities, 
whichwe  are  next  to  consider.  Someofthese  are  necessarily 
and  inseparably  incident  to  every  corporation  ;  which  inci- 
dents, as  soon  as  a  corporation  is  duly  erected,  are  tacitly 
wnexedof  courser.  As,  1.  To  have  perpetual  succession. 
This  is  the  very  end  of  its  incorporation  :  for  there  cannot 
be  a  HuccesBioti  for  ever  without  an  incorporation' ;  and  there- 
fore all  aggregate  corporations  have  a  power  necessarily  im- 
plied of  electing  members  in  the  room  of  such  as  go  ofT'C^]. 

n  IB  Rrp.  in-  7  Ibid.  M.'  Boh.  Hi. 

V  QUUHiiLC.P.  US,  IIOItt|l.«. 

1  10  Hep.  3».  ■  I  Roll.  Ahr.  111. 

(3)  But  it  may  have  ■  nunc  only  by  imptication  j  ■■  if  the  kin^ 
■hould  incorporate  the  inhabituiti  of  Dale  with  power  to  choose  a 
mayor  annually,  tluwgfh  no  name  be  given,  yet  it  is  a  good  corporation 
by  the  name  of  mayor  and  commonalty.  1  Salk.  191.  And  it  niaj- 
chan^  its  name,  as  coiporxtions  frequendy  do  in  new  charters,  and  it 
still  retains  its  former  riffhts  uid  privileges.  4  C«.  ST. 

(4)  Xtid  where  the  mode  of  election  is  not  prescribed  by  the  char- 
ter, or  established  by  immemorial  usage,  it  may  be  regulnted  by  a 
by-law.  3  T.  S.  189.  When  the  electors  arc  described  in  the  char- 
ter, their  number,  in  order  to  avoid  riot  and  confusion,  may  be  re. 
strained  by  a  by-Uw ;  but  a  by-law  cannot  strike  off  an  integral  par^ 
neither  can  it  niirow  the  number  of  persons  out  of  whom  the  elec- 

VOL.  I.  83  ■.  *  . 
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3.  To  sue  or  be  sued)  implead  or  be  impleaded,  gnat  or 
receive,  by  its  corporate  naniey  and  do  all  other  acts  as  MtH- 
ral  persons  may.  3.  To  purchase  lands,  an^  hold  them,  for 
the  benefit  of  themselves  and  their  successors  ;  which  tiro 
are  consequential  to  the  former  (5).  4.  To  have  a  common 
seal.  For  a  corporation,  being  an  invisible  body,  cannot 
manifest  its  intentions  by  any  personal  act  or  oral  discourse : 
it  therefore  acts  and  speaks  only  by  its  common  seal.  For, 
though  the  particular  members  may  express  their  private 
consents  to  any  act,  by  words,  or  signing  their  names,  yet  this 
does  not  bind  the  corporation  i  it  is  the  fixing  of  the  seal,  and 
that  only,  which  unites  the  several  assents  of  the  individuals 
who  compose  the  community,  and  mahes  <me  joint  assent  of 

the  whole  ^.    5.  To  make  by-laws  or  private  statutes 
[476  j     for  the  better  government  of  the  corporation ;  which 

are  binding  upon  themselves,  unless  contrary  to  tbe 
laws  of  the  land,  and  then  they  are  void.  This  is  also  incladtd 
by  law  in  the  very  act  of  incorporation  <^ :  for,  as  natural  rea- 
son is  given  to  the  natural  body  for  the  governing  it,  so 
by-laws  or  statutes  are  a  sort  of  political  reason  to  ^ofvem  the 
body  politic  (6).  And  this  right  of  making  by-lavrs  for  their 
own  government,  not  contrary  to  the  law  of  the  land,  was 
allowed  by  the  law  of  the  twelve  tables  of  Rome**.  But 
410  trading  company  is,  with  us,  allowed  to  make  by-laws, 

b  DftT.  44.  48.  d  Soda)e«  legem  quaxn  volont,  dam  ne 

cHokSlI.  €»  fwblkft  lege  conrumpajat,  nhi  iWwnt^ 


tiop  is  to  be  mad^.    3  JJurr,  1833.    But  the  number  of  the  ekcton  of 
members  of  parliament  cannot  be  diminished  by  a  by4aw.     4  Itut.  48. 

(5)  All  corporations  must  have  a  license  from  the  king  to  enable 
them  to  purchase  and  hold  lands  in  mortmam.  Co.  JLitt.  2.  7%  HW. 
III.  c.  37. 

(6)  Where  the  power  of  making  by-laws  is  in  the  body  at  UrgCt 
they  may  delegate  their  right  to  a  select  body,  who  thus  become  the 
representative  of  the  whole  conununi^.    Ld,  MawJUld,  3  Burr,  1837.. 


». 
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wUcti  may  aScct  the  kbg's  prerogative,  or  the  conttnoB 
profit  of  the  people,  under  penalty  of  40/.  onleas  they  be 
aj^roTed  by  the  chmcellor,  treuurer,  aad  chief  juaticeB, 
«r  the  judges  of  asuse  in  their  circuit*  :  and,  even  though 
they  be  m  Bpi>roved,  still,  if  contrary  to  taw,  they  arc  void  «. 
These  five  powers  are  inseparably  incident  to  every  corpo- 
ration, at  least  to  every  corporation  aggregate :  for  two  of 
them,  though  they  may  be  pracUsed,  yet  are  very  unneces- 
awy  to  a  corporation  *ole  ;  viz.  to  have  a  corporate  seal  to 
testify  his  sole  assent,  and  to  make  statutes  for  the  regulation 
of  bis  own  conduct. 

TsnaB  are  also  certain  prinleges  and  disabilities  that 
atteiid  an  ^gregate  corporatian,  uid  are  not  appliodile  to 
such  as  are  sole  ;  the  reason  of  them  ceasing,  and  of  course 
the  law.  It  roust  always  a|t{ioar  by  attorney  ;  for  it  cannot 
^ipoar  in  person,  being,  as  sir  Edward  Coke  says^  inviuble, 
md  existing  only  in  intendment  and  coouderation  of  law.  It 
can  neither  maintain,  or  be  made  deCcndant  to,  an  actira  of 
battery  or  such  like  personal  injuries  :  for  a  corporation  can 
neither  beat  nor  be  beaten,  in  its  body  politic'.  A  c«por»- 
tion  cannot  commit  treason,  or  felony,  or  other  crime,  in  its 
corporate  capacity  ^  i  though  its  members  may  in  their  dis- 
tinct indiridual  capaicides>.  Nei^ier  is  it  capable  of 
suffering  a  trahoi^s  or  felon's  pumshment,  for  it  is  [4773 
not  liable  to  corpord  penalties,  nor  to  aitamder,  for- 
feiture, or  corruption  of  Uood.  It  cannot  be  executor  or 
administrator,  or  perform  any  personal  duties ;  for  it  cannot 
take  an  oath  for  the  due  execution  of  the  office.  It  cannot 
be  seised  of  lands  to  the  use  of  another' ;  for  such  kind  of 
confidence  is  foreign  to  the  end  of  its  instituiiMi.  Neither 
can  it  be  committed  to  prison^  :  for  its  existence  being  ideal, 
no  man  can  apprehend  or  arrest  it.      And  therefore  also  it 
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cannot  be  outlawed ;  for  outlawry  always  supposes  a  prece- 
dent right  of  arresting,  which  has  been  defeated  by  thepsr- 
ties  absconding)  and  that  also  a  corporation  cannot  do:  for 
which  reasons  the  proceedings  to  compel  a  ccMrporation  to 
appear  to  any  suit  by  attorney  are  always  by  distress  on  their 
lands  and  goods  ^  Neither  can  a  corporation  be  excommu- 
nicated: for  it  has  no  souly  as  is  gravely  observed  by  sir 
Edward  Coke  °^ :  and  therefore  also  it  is  not  liable  to  be  sum- 
moned into  the  ecclesiastical  courts  upon  any  account ;  for 
those  courts  act  only  firo  talute  animae^  and  their  sentences 
can  only  be  inlbrced  by  spiritual  censures :  a  consideratioDy 
which,  carried  to  Us  full  extent,  would  alone  demonstrate  the 
impropriety  of  these  courts  interfering  in  any  temporal 
righst  whatsoever. 

There  are  also  other  incidents  and  powers,  which  belong 
to  Some  sort  of  corporations,  and  not  to  others.  An  aggre- 
gate corporation  may  take  goods  and  chattels  for  the  benefit 
of  themselves  and  their  successors^  but  a  sole  corporadon 
cannot  °  :  for  such  moveable  property  is  liable  to  be  lost  or 
embezzled,  and  would  raise  a  multitude  of  disputes  between 
tiie  successor  and  executor  ;  which  the  law  is  careful  to  avoAd 
(7).  In  ecclesiastical  and  eleemqsynary  foundaticms,  the  king 
or  the  founder  may  give  them  rules,  laws,  statutes,  and  ordi- 

•        nances  which  they  are  bound  to  observe :  butcorpo- 
[478]     rations  merely  lay^  constituted  for  civil  purposes;  are 
subject  to  no  particular  statutes  (8)  ;  but  to  the  com- 
mon law,  and  to  their  own  by-laws,  not  contrary  to  the  lavs 
of  the  realm  ^.     Aggregate  corporations  also,  that  have  by 

4 

their  constitution  a  head,  as  a  dean,  warden,  master,  or  the 
like,  cannot  do  any  acts  during  the  vacancy  of  the  headship, 

1  Bro.  Abr.  th.  Corpontion.  11.  Outlswiy.  72.  r  Co.  litt.  4S. 

m  10  Rep.  33.  o  Lord  Baym.  8. 


(7)  Mr.  Harg^ave  considers  the  jewels  of  the  crown  rather  as  heir- 
looms, than  an  instance  of  chattels  passing  in  succession  in  a  sole  cor- 
poration.   Co.  Lift.  9.  n.  1. 

(8)  Their  charters  or  immemorial  usages,  which  are  equivalent  to 
the  express  provisions  of  a  charter,  are  in  fact  their  statutes. 
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except  only  appointing  another :  neither  are  tliey  tlien  capable 
of  receiving  a  grant ;  for  such  corporation  is  incomplete  with- 
out a  tteadP.  But  there  may  be  a  corporation  aggregate  con- 
sUtuted  without  a  head '3:  a>  the  colle^te  church  of  South- 
well in  Nottinghamslurei  which  consists  only  of  prebendaries ; 
and  the  govemors  of  the  cbarter-houBCt  London)  who  have  no 
president  or  superior,  but  are  all  of  equal  authority.  In  aggre' 
gate  colorations  also,  the  set  of  the  major  part  is  esteemed 
the  act  of  the  whole  '.  By  the  civil  law  this  major  part  must 
have  consisted  of  two  thirds  of  the  wh«le ;  else  no  act  could 
be  performed* :  whicb  perhaps  may  be  one  rewon  why  they 
required  three  at  least  to  make  a  corporadon.  But,  with  us, 
any  majority  is  sufficient  to  determine  the  act. of  the  whole 
body.  And  whereas,  notwithstanding  the  law  stood  thus, 
some  founders  of  corporations  had  made  statutes  in  deroga- 
tion of  the  common  law,  making  very  frequently  the  imani- 
moua  assent  of  the  society  to  be  necessary  to  any  corporate 
act;  (which  king  Henry  VIII.  found  to  be  a  great  obstructi<m 
to  his  projected  scheme  of  obtaining  a  surrender  of  the  lands 
of  ecclesiastica]  corporations,)  it  whh  therefore  enacted  by 
statute  33  Hen.  VIII.  c.  37.  tha^all  private  BUtutes  shall  be 
otteriy  void,  whereby  any  grant  or  election,  made  by  the  head, 
with  the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obstructed  by  any  one  or  more,  being  the  minority  :  but 
^s  statute  extends  not  to  any  negative  or  necessary  voice, 
given  by  the  founder  to  the  head  of  any  such  society  (9). 

p  Co.  Ull.al3,iai.  I  Bro.  Air.  tiL  CmpiinUon.  31.34. 


(9)  This  Kt  elesrly  vicates  «11  private  statutei,  both  prior  and  tub- 
lequent  to  ill  date,  which  requite  the  concuTrence  of  more  llxn  a 
majority  to  give  validity  to  any  ^ant  or  election.  The  learned  Judge  , 
is  of  opinion,  that  it  hai  not  liTected  tlie  negative  givea  by  the  statutes 
to  the  head  of  any  lociety  ;  but  1  am  inclined  to  tliink  this  opinion  may 
be  questioned  ;  especially  in  cases  where,  in  the  first  instance,  he  gives 
his  vote  with  the  members  of  the  aociety.i  It  is  the  usual  language  of 
(M>Uege  statutes  to  direct  that  many  acts  shall  be  done  by  gardiamu  C' 
najw pari  nderum,  or  magiiter,otfritpetitiu a majtr part;  anditbai 
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Wk  befere^torved  that  it  w«&  incideiit  to  ereiy  cotpofa- 
tiouy  to  have  a  capacity  to  purchase  lands  fer  thiai- 
[4793    selves  and  successors:  and  this  is  regularly  tmeit 
the  common  law^^  But  they  are  excepted  out  ^rf'ths 
statute  of  wills»  t  so  that  no  devise  of  lands  to  a  corporatioa 
by  will  is  good :  except  for  charitable  uses,  by  statute  43  Ehz. 
*c.  4.^t  which  exception  is  again  greatly  narrowed  by  the 
statute  9  Geo.  II.  c.  36.    And  ako,  by  a  great  variety  of 
statutes  S  their  privilege  even  of  purchasing  from  any  liTing 
grantor  is  much  abridged :  so  that  now  a  corporation^  either 
ecclesiastical  or  lay,  must  have  a  license  from  tht  kkig  ts 
purchase  T;  belbre  they  can  exert  that  capacity  which  is 
vested  in  them  by  the  common  law:  nor  is  even  thbin stt 
cases  sufficient.     These  statutes  are  generally  called  the 
statutes  of  mortmain :  all  purchases  made  by  corporate  bodies 
being  said  to  be  purchases  in  mortmainj  in  moriua  manu :  for 
the  reason  of  wMch  appellation  sir  Edward  Coke*  ^iers 
many  conjectures ;  but  there  is  one  which  seems  more  pro* 
bable  than  any  that  he  has  given  us :  viz,  that  tliese  purchases 
being  usually  made  by  ecclesiastical  bodies,  the  memberB  of 
which  (being  professed)  were  reckoned  dead  persons  in  law, 
land  therefore,  holden  by  them,  might  with  great  propriety 
be  said  to  be  held  in  mortua  manu  (10). 

t  10  Rep.  30.  psble  of  t»ldng  hnds,  imlett  bf  s|iecU  pri- 

u  34  Heo.  vm.  c  5.  ¥Hr|T  frimi  thr  fiwpcmi ,  trilLtiiMi.  ■  mlb 

w  Hob.  134L  q»eciali  privilegio  tubnijium  nt,  hauvditatcn 

X  From  nmgna  carta,  9  Ren.  IIL  e.  30.  to  capere  non  poae,  dubium  non  eit   Cod.  6. 

•  Geo.  U.  c.  36.  84. 8. 

y  By  the  civil  law  a  corporation  was  inca-  x  1  Init.  2. 

been  determined  by  the  court  of  king's  bench,  CCovjp.  377.  J  and  by  tic 
visitor  of  Clare-hall,  Cambridge,  and  also  by  the  visitors  of  Dublin  col- 
lege, that  this  expression  does  not  Confer  upon  the  warden,  master,  or 
provost,  any  negative ;  but  that  his  vote  must  be  counted  with  the  Ksly 
and  that  he  is  concluded  by  a  majority  of  votes  against  him. 

(10)  If  I  might  add  another  conjectiu*  upon  the  origin  of  this  word, 
1  should  say  that  lands  held  by  a  corporation,  on  account  of  the  perpe- 
tuity of  succession,  did  not  yield  to  the  lord  the  great  feudal  fHiits  of 
relief,  wardship,  and  marria^;  and  for  that  reason  they  might  be  said 
to  be  held  in  a  dead  or  unproductive  hand. 
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I  iHALi.  defer  the  more  particular  expoHdon  of  these  sta- 
tutes of  mortmuu  till  the  next  book  of  these  commentuiea, 
when  we  shall  conuiler  the  nature  and  tenures  of  estates ; 
and  ulso  the  ezpositioD  of  those  disaUing  statutes  of  queen 
Elixabetbi  which  restrain  spiritual  and  eleemosynary  corpo- 
rations from  aliening  such  lands  as  they  are  at  present  in  legal 
possession  of:  only  mentloiUDg;  them  in  this  place,  for  the 
sake  of  regularity,  as  statutable  incapacities  inddent  and  rela- 
tive to  corporaUons. 

The  general  dufiW  of  all  bodies  politic,  considered  in  their 
corporate  capacity,  may,  like  those  of  natural  persons, 
be  reduced  to  this  single  one  :  that  of  acting  up  to     ^480] 
the  end  or  design,  whatever  it  be,  for  which  they 
were  created  by  their  founder. 

III.  I  rxocBXD  therefore  next  to  inquire,  how  these  cor- 
porations may  be  virited.  For  corporations  being  composed 
at  individuals,  subject  to  human  frailtlea,  are  liable,  as  well 
as  private  persons,  to  deviate  from  the  end  of  their  institu- 
tutlon.  And  for  that  reason  the  law  has  provided  proper 
persons  to  viut,  inquire  into,  and  correct  all  irregularities 
that  arise  in  such  corporationa,  either  sole  or  aggregate,  and 
whether  eccieuastical,  civil,  or  eleemosynary.  With  regard 
to  all  ecflletiastical  corporations,  the  ordinary  is  their  visitor, 
so  constituted  by  the  canon  law,  and  from  thence  derived  to 
us.  TIm  pope  formeriy,  and  now  the  king,  as  supreme  ordi-* 
nary,  is  the  viutor  of  the  arch-bishop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercitm  of  all  his  suffragan 
bishops ;  and  the  bishops  in  their  several  dioceses  are  in  eccle- 
tiastical  matters  the  viutors  of  all  deans  and  charters,  of  all 
parsons  and  vicars,  and  of  all  other  spiritual  colorations. 
With  re^>ect  to  all  hiy  coTporatiooa,  the  founder,  his  heirs, 
or  asugns,  are  the  visitors,  whether  the  foundation  be  civil  or 
eleemosynary ;  for  in  a  lay  incorporation  the  ordinary  neither 
can  nor  ought  to  visit ». 


{■ 
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I  Kvow  it  is  generally  sud,  that  cWil  corporations  ire  sub- 
ject to  no  visitation^  but  merely  to  the  common  law  o!  the 
land  ;  and  this  shall  be  presently  ex|^ned.  But  first,  asl 
have  laid  it  down  as  a  rule  diat  the  founder,  his  heirs,  or 
assigns,  are  the  viutors  of  all  lay  corporations,  let  us  inquire 
what  is  meant  by  the  founder.  The  founder  of  M  corpora- 
tions in  the  strictest  and  original  sense  is  the  king  alone,  for 
he  only  can  incorporate  a  society ;  and  in  civil  incorporations, 
such  as  mayor  and  commonalty.  Sec.  where  there  are  do 
possessions  or  endowments  given  to  the  body,  there  is  no 
other  founder  but  the  king  :  but  in  eleemosynary  foundadons, 
such  as  colleges  and  hospitals,  where  there  is  an  endowment 
of  lands,  the  law  distinguishes,  and  makes  two  spe* 
[48 1]  cies  of  foundation  ;  the  one /tatdatio  incipieng.  or  the 
incorporation,  in  which  sense  the  king  is  the  general 
founder  of  all  colleges  and  hospitals ;  the  other /undatio  fier- 
Jlciens,  or  the  dotadon  of  it,  in  which  sense  the  first  gz/toC 
the  revenues  is  the  foundation,  and  he  who  gives  them  is  in 
law  the  founder  :  and  it  is  in  this  last  sense  that  we  generally 
call  a  man  the  founder  of  a  college  or  hospital  *».  fiut  here 
the  king  has  his  prerogative  :  for,  if  the  king  and  a  private 
man  join  in  ^endowing  an  eleemosjmary  foundation,  the  king 
alone  shall  be  the  founder  of  it.  And,  in  general,  the  king 
being  the  sole  founder  of  all  civil  corporadons,  and  the 
endower  the  perficient  founder  of  all  eleemos3mary  ones,  the 
right  of  visitadon  of  the  former  results,  according  to  the  role 
laid  down,  to  the  king ;  and  of  the  latter  to  the  patn»  or 
endower. 

Tub  king  being  thus  consdtuted  by  law  visitor  of  all 
civil  corporations,  the  law  has  also  appointed  the  place, 
wherein  he  shall  exercise  this  jurisdicdon:  which  is  the 
court  of  king's  bench  ;  where,  and  where  cmly,  all  misbeha- 
viours of  this  kind  of  corporadons  are  inquired  into  and  re- 
dressed, and  all  their  controversies  decided.  And  this  is  what 
I  understand  to  be  the  meaning  of  our  lawyers,  when  they  say 
that  these  civil  corporadons  are  liable  to  no  visitadon  i  that 

b  10  Rep.  33. 


CHAP.' 14.  OP  PBRSCmS.  401 

ii^  dHtt  Uk  Ibv  having  by  immemorial  nsage  appcnntcd  tbem 
to  be  'rinted  and  impeded  t^  the  king  their  fouitder,  in  his 
majwiy'j  cnait  «f  king's  bench,  accoBding  to  the  ndes  of  the 
cmonian  law,  they  ought  not  to  be  virited  elKwheve,  or  by  any 
stber  auAonQ' ".  And  this  is  so  strictly  true,  that  though  the 
-  Ung  by  tut  letters  patent  had  sut^ectsd  the  college  of  physicians 
tn  the  Tistntion  i^  four  very  respectahle  pereonsi  the  lord  chan- 
ceHor,  tttc  two  chief  jusdces,  utd  the  chief  liaron  ;  though  the 
GoBege  had  scceplcd  this  charter  with  all  possible  marks  of 
acquicBcenee,  and  bad  acted  under  it  for  near  a  century ;  y«t  in 
1713,  the  autbo)i^  of  this  provision  coming  in  dispute,  on  an 
{^petdyrefored  to  these  sujqiased  visitors,  they  direct- 
ed the  legatityoftheir  ownappuntment  tobe  u-gued  :  [463] 
and,  RS  this  college  was  merely  a  ciiil  and  n<*  an  elee- 
Bioeynary  fbusdatian,  they  ut  length  determined,  upon  Berend 
days  solemn  debate,  that  they  had  no  jurisdiction  as  visitors  ; 
and  reiwcted  the  appellant  (if  aggrieved)  to  his  regular  remedy 
in  his  majesty's  court  of  king's  bench. 

As  t»  eleemosynary  corporations,  by  the  dotation  the  founder 
and  his  heirs  are  fA  common  right  the  legal  visitors,  to  see  that 
such  prc^erty  b  rightly  employed,  as  might  otherwise  have 
descended  to  Ae  visitor  himself:  but,  if  the  founder  has 
appointed  and  as^ned  any  other  person  to  be  victor,  then  his 
asMgnee  so  app<»nted  is  invested  with  all  the  founder's  power, 
in  exchidooi  of  his  heir.  Eleemosynary  corporations  are  chiefly 


(11}  And  it  wuits,  I  conceive,  another  mark  of  viiitatorial  poweri 
wUch  is,  the  discrelioii  of  s  visitor,  vohmtirily  to  regulste  and  luper- 
tnteod.  The-  court  of  king's  bench,  upon  s  proper  compljunt  and. 
i^Hcstion,  csn  prevent  sad  punish  injustice  in  civil  coiporstions,  u  in 
cfery  other  part  of  their  jurisdiction ;  but  it  ii  not  the  luig;u*ge  of 
tte  professhm  to  osll  that  ptat  of  Otcir  atthtRtty  a  n«tatorid  power. 
roL.  X.  93 
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hospitals,  or  colleges  in  the  itfdversitieB.  i  These  -wenr^U  at 
them  considered)  by  the  po{Hsh  clergy,  as  of  mere  ecdesiasikal 
jurisdictbn:  however,  the  law  of  tb#  lan4j«lged<Qti^flpi|iit; 
and,  with  regard  to  hospitals,  it  has  kn^been  heki<^  thariCtfaf^ 
hospital  be  spiritual,  the  bishop  shall  viai( ;  but  if  laj^  the|ptrpiL 
This  right  of  lay  patrons  was  mdeed  abridged  by  ste|j»tBia  Hen. 
V.  c.  1.  wliich  ordained,  that  the  ordlnaiy  should  yntitall 
pitals  founded  Jby  subjects ;  though  the  king's  right^wa%j 
ed,  to  visit  by  his  commissionera  such  as  w^ece  of  royal  £9Uiida> 
tion.  But  the  subject's  right  was  in  part  restored  by  statute 
14  £liz.  c.  5.  which  directs  the  bishop  to  viait^  Qich  hospitals 
only,  where  no  viiutor  is  appointed  by.  the  founders  tberapf :  anii 
all  the  hospi^s  founded  by  virtue  of  ithe  statute  ^  EUz.  c.  5. 
are  to  be  visited  by  such  persons  as  shall  be  nominated  by  the 
respective  founders.  But  still,  if  the  founder  a{^iots  nobody, 
the  bishop  of  the  diocese  must  visit  ^, 

Colleges  in  the  universities  (whatever  the  commoD  hw 
may  now,  or  might  formerly,  judge)  were  cert^iinljr  coo^^ertd 
by  the  popish  clergy,  under  whose  direction  they  were,  as  eccle- 
masticalf  or  at  least  as  clerical^  corporations  ;  and  therefore  the 

light  of  visitation  was  claimed  by  the  ordinary  <ff  tk^e 
[483]     diocese.     This  is  evident,  because   in  many  of  our 

most  ancient  college,  where  the  foundcar  had  a  mind 
to  subject  them  to  a  visitor  of  his  own  nomination,  l^  obtained^ 
for  that. purpose  a  papal  buUe  to  exempt  them  from  the  juris- 
diction of  the  ordinary  ;  several  of  which  are  still  preserved  in 
the  archives  of  the  respective  societies.  And  in  some  of  our 
colleges,  where  no  special  visitor  is  appointed,  the  bishop  of 
that  diocese,  in  which  Oxford  was  formerly  comprised,  has 
immemorially  exercised  visitatorial  authority  (12)  ;  which  can 
be  ascribed  to  nothing  else,  but  his  supposed  title  as  ordinary 
to  visit  this,  among  other  ecclesiastical  foundadons*     And  h  is 

d  Yeftr  bpok,  8  Edw.  m.  88.    8  An.  90.  e  ^  Imt,  Tlf. 


(12)  That  \Si  the  bishop  of  Lincohb  ^m  whose  dioeese  that  of 
Oxford  was  taken. 
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BM  impoasiUe,  that  the  mimbar  of  colleges  in  Cambridge, 
which  kre  viuted  by  the  huhpp  of-  Ely*  may  in  part  be  derived 
irom  the  sane  origiaal  (13). 

BcTT,  whatever  m^ht  be  formerly  the  o|>fauon  of  the  clergy, 
j|j»now  held  a&  eHtabliihad  cofnmon  law,  that  colleges  are 
lay  corporatians,  though  sometimes  totally  coR^Msed  of  eccle-  ' 
siastical  penotis ;  and  thatthe  right  of  risitation  does  not  arise 
from  any  principle*  of  the  canon  law*  but  of  necessity  was 
created  by  the  common  lawT  Aad  yet  the  power  and  juris- 
diction bf  visitors  in  coiJeges  was  left  so  much  in  the  dark  at 
common  law,  that  the  whole  doctrine  was  very  unsettled  till 
the  Eunous  case  of  PAUiftf  and  Bury  s.  In  this  the  main 
qucaUon  -was,  whether  the  sentence  c^  the  bishop  of  Exeter, 
who  (as  visitw)  had  deprirod  doctor  Bury  the  rector  of  Exe- 
ter coJIege,  could  be  examined  and  redressed  by  the  court  of 
king's  bench.  And  the  three  puisne  judges  were  of  opinion, 
that  it  might  be  reviewed,  for  that  the  visitor's  jurisdiction 
couM  not  exclude  the  common  law ;  and  accordingly  judg- 
ment was  given  in  that  court.  But  the  lord  chief  justice 
Holt  was  of  a  contrary  opinion  ;  and  held,  that  by  the  com- 
mon law  the  ofGce  of  visitor  is  to  judge  according  to  the 
Statutes  of  the  college,  and  to  expel  and  deprive  upon  just 
occasions,  and  to  hear  all  appeals  of  course  ;  and  that  from 
him,  and  him  only,  the  party  grieved  ought  to  have  redress : 
the  founder  having  reposed  in  him  so  entire  a  con- 
fidence, that  he  will  administer  justice  impartially,  [484] 
that  his  determinations  are  filial,  and  examinable  In 
no  other  court  whatsoever.     And,  iipon  this,  a  writ  of  error 
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(13)  In  the  univeriity  of  Cunbrid^,  I  un  inclined  to  think,  Uut  tlie 
bixhopof  Ely  has  no  vliiiatoriilauthoritji'from  prescription ;  butthMin 
every  instance,  in  which  he  is  vlaitor,  he  ii  appointed  by  the  express 
deeUrstion  and  special  provision  of  die  founder.  He,  without  doubt, 
was  liied  upon  from  the  di^ty  of  hii  station  uid  the  proximity  of  his 
residence. 
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being  brought  into  die  hpuse  of  Lords*  thty  concumi  m  m 
John  Holt's  oiHUion,  «nd  reversed  the  joi^iiiitt^  of  ^be  eonrt 
of  king's  bench.  To  which  leadii^  case  all  tttbfieque]^  deto- 
minations  have  been  cenformtUe.  Butt  where  the^mitorii^ 
under  a  temporary  disability,  there  Ihe  court  of  Jpn^s  ^t90 
will  interpose,  to  prevent  a  defjpct  of  juBtice^.  Aiio-it  is  smls 
that  if  a  founder  >of  an  eleemosyMtfy  Ibuwhitioii  appoigts  s 
visitor,  and  liniits  his  juvisdiction  hy  rules,  and  statate^if 
the  visitor  in  his  sentence  exceeds  those  |*ulea9  an  action  ties 
against  hiim ;  but  it  is  otherwise,  whof^  he  mitrtilres.m  aibiiig 
within  his  power  (14). 

IV.  We  come  now,  in  tiie  lastplace,  to  coos^r  bow  cor- 
porations €nay  be  disserved.    Any  particular  member  may  be 
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(14)  *No  particular  form  of  words  is  necessary  for  the  appomtmcat 
of  a  visitor.  Sit  visitator,  or  fiiiitationetn  coimrnemdamag,  wiUcieifea 
general  visitor,  and  confer  all  tbe  anflioiita^  incidciital  to  tte  office; 
(1  £urr.  199.)  but  this  general  power  mi^  be  resitniiied  aod  qniliird, 
or  the  visitor  may  be  directed  by  the  ^^tatute  to  do  partrcular  acts,  ia 
which  instances  he  has  no  discretion  as  visitor :  as  whete  ^e  ffctftutes 
direct  the  visitor  to  appoint  one  of  two  persons  nominated  by  the  fel- 
lows, the  master  of  a  college ;  the  eourt  of  king's  bench  vnH  examine 
the  nomination  of  the  fbllows,  and  if  correct,  wiU  compel  the  visitor  «e 
appoint  one  of  the  two.  2  T.  S,  390.  New  ingrafted  f<dk>wihipa»jfiKi 
statutes  are  given  by  the  founders  of  them,  must  Ibllow  th^  anginal 
foundation,  and  are  subject  to  the  same  discipline  and  judicature.  1  Evrr. 
303.  It  is  the  duty  of  the  visitor,  in  every  instance,  to  efTectuate  the 
intention  of  the  founder,  as  far  as  he  can  collect  it  from  the  statutes  «d 
the  nature  of  the  institution ;  and  in  the  exercise  of  this  jurisdiction  he 
is  free  from  all  controk  Lord  Mansfield  has  declared,  that  **  the  vis- 
'<  tatorial  power,  if  properly  exercised,  without  expense  or  dehy,  is 
**  useful  and  convenient  to  colleges ;  and  it  is  now  settled  and  esta- 
blished that  the  jurisdiction  of  a  visitor  is  summary,  and  without 
appeal  from  it."  1  Burr,  200.  It  has  been  determined  that,  where  the 
founder  of  a  college  or  eleemosynary  corporation  has  appointed  no  spedsl 
visitor,  if  his  heirs  become  extinct,  or  if  they  cannot  be  found,  the  right 
of  visitation  devolves  to  the  king,  to  be  exercised  by  the  chancellor  m 
the  same  manner,  as  where  the  king  himself  is  the  founder.  4  T.  R.  233. 
2  Vet.jun,  609. 
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^bfruM^iited,  or  low  Us  pkce  in  tb«  corpcmtioni  by  acting 
-oo&tntrjr  to  the  lawa  of  the  sodletyi  or  the  Irvb  of  the  bod : 
or  be  may  reugs  it  bf  his  o vn  voluntarftct^.  But  the  body 
politic  may  also  itself  be  diuolved  in  several  ways ;  vhicb 
dissolution  is  the  civil  death  of  the  corporatioo ;  and  in  tins 
.  case  their  lands  and  tenements  shall  revert  to  the  person)  or 
his  heirs,  who  granted  them  to  the  corporaUon  ;  for  the  law 
dotii  annex  a  condition  to  every  such  grant,  that  if  the  cor- 
poradon  be  dissolTcd,  the  grantor  shall  have  the  lands  agsini' 
because  the  cauie  of  the  grant  feileth'.  The  grant  is  indeed 
<mly  during  the  life  of  the  corporatitui ;  which  may  endure 
fer  ever :  but,  when  that  life  is  determined  by  the  dissolution 
of  the  body  potttict  the  grantor  takes  it  back  by  reveruon,  as 
in  the  case  of  every  other  grant  for  life.  The  debts  of  a  cor- 
poradoD,  either  to  or  from  it,  are  totally  extinguished  by  its 
dissolution ;  so  that  the  members  thereof  cannot  recover,  or 
be  charged  with  them,  in  their  natural  capacities  ^^ ;  agree- 
able to  that  nucum  of  the  civil  law",  "  «  yttirf  umnrrtiiati 
"  debetttr,  tingiUit  non  tUietur;  rue,  guod  debet  utUvertitatf 
"  tinguH  dfbent." 

A  coxpoKATioMmay  be  dissolved,  LByactofpafT' 
liament,  which  is  boundless  in  its  operations.  2.  By  [485} 
the  natural  death  of  all  its  members,  in  case  of  an 
aggregate  corporation.  3.  By  surrender  of  its  fVanchises  into 
the  hands  of  the  king,  which  is  a  kind  of  suicide.  4.  By  for- 
feiture of  its  charter,  through  negligence  or  abuse  of  its 
franchises ;  in  which  case  the  law  judges  that  the  body'politic 
has  broken  the  condition  upon  which  it  was  incorporated,  *^^ 
thereupon  the  incorporation  is  void.  And  the  regular  course 
is  to  bring  an  information  in  nature  of  a  writ  of  quo  warranto, 
to  inquire  by  what  warrant  the  members  now  exercise  their 
corporate  power,  having  forfeited  it  by  such  and  such  pro- 
ceedings. The  exertion  of  this  act  of  law,  for  the  pui-poscs 
of  the  state  in  the  reigns  of  king  Charles  and  king  James  the 
second,  particularly  by  seising  the  charter  of  the  city  of  Lon- 
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doii)  gave  great  and  just  offence  $  though  perhaps^  in  ttiict- 
ness  oPlaw,  the  proceedings  in  most  of  thenk  were  voffi- 
ciently  regular :  but  the  judgment  against  that  <^  Lonte 
was  r^ejraed  by  act  of  parliament  <^  after  the  revolution ;  and 
by  tlie  same  statute  it  is  enacted)  that  the  franchises  of  the 
city  of  London  shall  never  more  be  forfeited  £ot  any  cause 
whatsoever.  And,  because  by  the  cjommcHi  law  corporations 
were  dissolved)  in  case  the  mayor  or  head  ofiicer  wns  not  duljr 
elected  on  the  day  appointed  in  the  charter  or  established  ^y 
prescription,  it  is  now  provided  f,  that  for  the  future  no  cor- 
poraUon  shall  be  dissolved  upon  that  account ;  and  ample 
directions  are  given  for  appointing  a  new  officer^  in  case 
there  be  no  election,  or  a  void  one,  made  upon  the  prescript 
tive  or  charter  day. 
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